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"  We  may  here  observe  one  of  the  most  remarkable  of  the  expedients  of 
the  Lawyers.  What  they  have  laboured  from  an  early  date  to  create  and 
establish  in  the  minds  of  their  countrymen  is — a  belief,  that  it  is  crimi- 
nal ever  to  express  blame  of  them  or  their  system.  This  endeavour  has 
hardly  been  less  diligent  than  it  has  been  successful.  The  belief  has 
grown  into  one  of  the  most  rooted  principles  in  the  minds  of  the  more 
opulent  classes  of  Englishmen.  That  it  is  one  of  the  most  pernicious 
prejudices  is  indisputable.  For  it  is  obvious,  that  it  confers  upon  the 
Lawyers,  as  far  as  it  goes,  a  complete  and  absolute  license  to  make  the 
system  of  which  they  are  the  organs,  and  upon  which  all  the  happiness  of 
society  depends,  as  favourable  to  their  own  interests,  at  the  expence  of  those 
of  the  community,  as  ever  they  please.  It  is,  therefore,  a  belief  arti- 
ficially created  by  the  Lawyers,  for  the  protection  of  their  own  abuses ; 
and  will  never  be  allowed  to  retain  a  place  in  the  mind  of  any  enlightened 
and  disinterested  man.  The  grand  remedy  for  the  defects  of  government 
is,  to  let  in  upon  them  publicity  and  censure.  The  grand  remedy  for  the 
misconduct  of  the  members  of  government  is,  to  let  in  upon  it  publicity 
and  censure.  There  are  no  abuses,  in  the  exposure  of  which  society  is 
more  interested  than  in  those  of  the  Law.  There  is  no  misconduct,  in  the 
exposure  of  which  it  is  more  interested  than  that  of  the  Lawyer*." — 
Milt's  History  of  British  India,  vol.  5,  b.  vi.  c.  2. 


PREFACE. 


The  national  importance  of  the  subject  of  this 
volume  needs  no  demonstration.  The  English 
Court  of  Chancery  at  the  present  moment  pos- 
sesses "  effects  of  the  Suitors"  amounting  to 
Forty  Millions  sterling,  at  the  same  time  that 
it  holds  in  abeyance  the  right  to  other  personal 
and  real  estates  of  much  greater  and  unknown 
value.  The  evils  and  abuses  of  the  jurisdiction 
are  enumerated  amongst  the  greatest  grievances 
of  the  People. 

In  the  last  Parliament  the  Court  of  Chancery 
became  an  object  of  frequent  discussion  and 
enquiry.  Numerous  publications  issued  from  the 
press ;  but  not  one  of  them,  in  the  author's  hum- 
ble opinion,  pathologically  examined  the  nature 
of  the  complaints,  probed  their  source,  or  by 
minute  dissection  discovered  the  remedies  neces- 
sary for  their  complete  removal.  No  member 
of  the    Chancery   bar,  in   or   out  of  Parliament, 
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had  then  come  forward  to  expose  the  causes  of 
the  evils ;  no  one  propounded  any  practical  cure. 
Those  members  of  the  House  of  Commons,  of 
the  common  law  courts,  who  chiefly  impeached 
the  Chancery,  were  not  technically  acquainted 
with  its  practice  ;  and  in  the  debate  of  1824, 
Mr.  John  Williams,  (to  whom,  with  Mr.  Michael 
Angelo  Taylor  and  Mr.  Brougham,  the  public 
is  under  great  obligations  for  their  devotion 
to  the  subject  of  Chancery  Reform,)  publicly 
asserted  in  Parliament  that  no  Attorneys  would 
aid  in  the  exposure  of  the  grievances  of  the 
Jurisdiction.  Jupiter  was  said  to  reign  among 
the  g-ods,  Quia  Jovem  tangere  periculosum,  be- 
cause it  was  dangerous  to  meddle  with  him. 
The  author  of  these  pages,  as  a  member  of 
the  profession,  felt  degraded  by  the  reflection, 
and  not  fearing  the  "  Dn  Immortales,"  he 
began  that  investigation  which  now  appears  in 
the  following  history. 

In  commencing  his  labour  he  was  sensibly 
impressed  by  the  force  of  some  observations 
of  Lord  Karnes  in  the  preface  to  the  Historical 
Law  Tracts  : — "  1  have  often  amused  myself  with 
"  a  fanciful  resemblance  of  Law  to  the  river  Nile. 
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"  When  we  enter  upon  the  municipal  law  of  any 
"  country,  in  its  present  state,  we  resemble  a 
"  traveller,  who  crossing-  the  Delta,  loses  his 
"  way  among  the  numberless  branches  of  the 
"  Egyptian  river.  But  when  we  begin  at  the 
"  source,  and  follow  the  current  of  the  law,  it 
"  is  in  that  course  not  less  easy  than  agreeable  ; 
"  and  all  its  relations  and  dependancies  are 
"  traced  with  no  greater  difficulty,  than  are  the 
"  many  streams  into  which  that  magnificent 
"  river  is  divided  before  it  is  lost  in  the  sea." 

Under  the   direction  of   this  guide   the    writer 
of    the  following    pages    began    to    explore    the 
hidden  sources  of  English   Law,    and   the   origin 
of  the    Equity  jurisdiction  ;    but  when   he  early 
discovered    that    Mr.     Hargrave      and     Mr. 
Maddock   had   contemplated  a    History    of    the 
Court  of  Chancery,  and  that  with  all   the  advan- 
tages resulting  from  their  learning  and    industry 
they  had  not  been  able  to  accomplish  it,  he  con- 
fesses  he   paused    and   suspended  for   a  time  his 
journey  into  the  labyrinth  of  legal  antiquity;   in 
the   course   of  last  year,    however,    he    resumed 
the   work,    determined    to  grapple    with    all    its 
difficulties. 

b 
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It  would  be  affectation  to  conceal  the  application 
and  reflection  which  this  volume  has  demanded 
and  occasioned.  No  previous  history  afforded 
assistance.  All  the  references  and  authorities 
quoted,  with  scarcely  any  exception,  were  ex- 
amined and  collated  with  the  original  works 
cited;  and  numerous  were  the  wearisome  but 
necessary  researches  whence  no  information  was 
derived.  The  perusal  of  the  Statutes  at  large 
and  the  voluminous  Journals  of  Parliament,  (of 
winch  the  volumes  of  the  Lords  have  no  index, 
and  those  of  the  Commons  but  a  very  insufficient 
one,)  will  give  the  reader  some  idea  of  the  time 
and  labour  bestowed  on  the  work.  The  chapter 
on  the  Commonwealth  it  is  hoped  may  prove  a 
useful  contribution  towards  a  faithful  history  of 
those  eventful  and  misrepresented  times.  A 
further  task  resulted  from  the  necessity  of  con- 
densing the  mass  of  information  which  had  accu- 
mulated in  the  investigation  of  so  long  a  period 
of  history,  and  which  in  detail  would  have 
extended  to  three  times  the  length  of  the  present 
work.  In  these  observations  the  author  is  so  far 
from  intending  to  laud  himself,  that  in  various 
ways    he    claims   the   indulgence    of   the  reader. 
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He  has  been  almost  exclusively  confined  to  the 
collections  of  his  own  library,  an  occasional 
reference  to  the  stores  of  the  British  Museum 
and  Lincoln's  Inn  excepted.  He  had  the  disad- 
vantage, moreover,  of  absence  from  all  the 
public  libraries  of  the  metropolis,  and  from  per- 
sonal communication  with  many  eminent  profes- 
sional friends  who  could  have  afforded  him  valu- 
able assistance.  The  volume  too  has  been  com- 
posed amidst  the  distraction  and  fatigue  of  pro- 
fessional engagements,  and  in  the  "  midnight 
hour  of  travail."  The  style,  particularly  in  the 
early  part,  claims  indulgence,  the  whole  volume, 
with  its  necessary  references  and  quotations,  being 
rather  a  work  of  research  than  of  taste.  The 
numerous  notes  and  extracts  might  have  been 
adopted  and  paraphrased,  but  their  literal  and 
ungarbled  citation  was  preferred.  Every  one 
conversant  with  historical  researches  must  have 
deeply  felt  the  want  of  IthurieVs  spear  to  enable 
him  to  distinguish  truth  in  the  falsifications  of 
history ;  and  much  of  the  new  and  important 
matter  of  these  pages,  if  conveyed  in  the  mere 
assertion  of  the  author,  might  neither  have 
received,  nor  appeared  entitled  to  the  credence 
of  the  reader. 
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The  tabular  view  of  the  officers  of  the  Court  of 
Chancery,  prefixed,  was  chiefly  given  to  display 
in  one  sheet  the  number  of  the  ministers  of  equity, 
and  the  inconsistent  mode  of  their  remuneration. 
Some  errors  in  names  and  figures,  in  such  nume- 
rous details,  were  unavoidable ;  and  recent  judi- 
cial changes,  subsequent  to  the  printing  of  the 
table,  have  displaced  certain  former  incumbents 
of  a  few  offices :  the  patronage  also,  in  some  in- 
stances, is  not  known.  The  general  correctness 
of  the  table,  however,  cannot  be  impugned,  the 
greater  portion  being  compiled  from  Parliamen- 
tary returns  and  reports.  The  officers  of  the 
Court  are  unquestionably  sufficiently  numerous, 
if  a  better  division  of  labour  and  a  superior  ar- 
rangement were  effected.  A  suit  must  necessarily 
proceed  slowly  through  so  many  stages  ;  and  toll 
must  be  levied  to  some  amount  at  such  nume- 
rous gates  of  justice.  We  cannot  marvel 
that  f*  it  is  the  delight  of  lawyers  to  go  on 
plodding  in  paths  which  reason  has  never  visited, 
or  having  visited  has  deserted/'  It  must  be  the 
interest  of  these  persons  to  continue  the  innume- 
rable technicalities  of  practice,  which  "  lengthen 
simple    justice    into    trade."      It    has    therefore 
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been   shrewdly  said   to  be  difficult  to  get  money 
out  of  the  hands  of  Justice.* 

It  is  necessary  to   notice   that   the  enquiry   of 
the  present  volume  is  exclusively  confined  to  the 
English  Court  of  Chancery,  which  is  a  part  only 
of   the   great    system   of    Equity   existing   in   the 
whole  kingdom    and  its  dependencies,    and  by  no 
means  involving  the  only  evils  of  the  jurisdiction. 
The  English  Court  of  Exchequer  has  an  extensive 
equity  province  •  and  the  Chancellor  of  the  Exche- 
quer is  properly  one  of  the  judges,  with  the  four 
Barons  who  preside  there.     The  Exchequer  is  an 
ancient  court  of  record,  having  cognizance  of  all 
causes  and  questions  affecting  the  revenues  of  the 
crown  and  state.     Its  primary  and  original  juris- 
diction was   to  call  the  King's  debtors  to   account 
by   Bill  filed   by  the  Attorney  General.      Fiction, 
however,  has  prevailed  here  as  elsewhere:  Equity 
has   made  its  inroads   step  by  step,  and  any  per- 
son   may   file  a  bill  against    another    on   a   bare 
suggestion,  that  he  is  the  King's  Accountant,  and, 
whether  he   is  so  or  not,  the  fact  is  never   con- 
troverted!     It    has   happened   that   all    the    four 

*  Eh  non,  me  respondit-il ;  ce  ne  serait  pas  le  moyen  de 
ravoir  ta  bague.  Ce  gens-la  n'aiment  point  a  faire  des  resti- 
tutions.    Gil  Bias,  liv.  II.  c.  iv. 
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judges  of  this  court  have  been  preferred  from  the 
common-law  bar  ;  and  at  the  present  time  the 
Chief  Baron  is  the  only  equity  lawyer  !*  An 
appeal  from  the  equity  side  of  this  jurisdiction 
lies  immediately  to  the  house  of  peers.  By  a  Par- 
liamentary return,  dated  1 1th  December,  1826, 
the  following"  number  of  Exchequer  Equity  Bills 
is  certified  to  have  been  filed  during  the  last  seven 
years : — 

In  the  year  1820 373 

1821  -     -     -     -     310 

1822  ~     -     -     -     268 

1823  -     -     -     -     264 

1824  -     -     -     -     231 

1825  ---     -     250 

1826  -     -     -     -     259 

The  Scotch  Courts  of  Law  comprehend  a  con- 
current equity  jurisdiction.      The   Irish  Court  of 

*  If  the  Chief  Baron  arid  the  other  Barons  are  equally- 
divided  in  opinion,  the  Chancellor  of  the  Exchequer  comes 
into  Court,  to  rehear  the  cause,  and  "turn  the  scale  of  jus- 
tice.'' This  has  occasionally  happened  during  the  last  cen- 
tury. In  the  case  of  Naish  v.  The  East  India  Company,  in 
Michaelmas  Term,  1735,  Sir  Robert  Walpole,  the  Chancellor 
of  the  Exchequer,  after  a  rehearing  of  three  days,  gave  the 
casting  vote  of  decision  in  a  question  of  great  doubt  and 
difhcully. 
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Chancery  constitutes  of  itself  a  distinct  and 
widely  extending  province,  and  numerous  are  the 
public  complaints  of  its  principles  and  adminis- 
tration.* The  Colonial  system  of  Equity  and 
Appeal  has  been  equally  the  subject  of  animad- 
version and  remonstrance.f  A  detailed  and  com- 
parative examination  of  all  these  anomalous  courts 
of  jurisprudence  would  further  demonstrate 
the  national  grievance  of  the  whole  system, 
but  the  labour  would  be  a  work  of  years,  and 
the  restricted  enquiry  of  these  pages  will  suffi- 
ciently expose  the  evils  of  the  great  parent — the 
English  Court  of  Chancery. 

The  numerous  important  legal  decisions  in  the 
different  chancellorships  are  not  recorded  or 
noticed,  because  they  were  properly  the  province 
of  a  more  technical  work,  and  because  the  oppo- 
site characters  given  by  succeeding  Chancellors  of 
their    predecessors,    and     the     conflicting     obser- 

*  See  Parliamentary  Report  of  the  Irish  Court  of  Chan- 
cery.    Printed  February  6,  ]  826. 

f  See  Appendix,  No.  8,  where  the  evils  and  abuses  of 
the  Colonial  Courts  of  Equity  are  fully  detailed  from  the 
Parliamentary  Reports  on  Civil  and  Criminal  Justice  in  the 
West  Indies.  At  Montserrat,  the  Court  of  Chancery  has 
been  twice  presented  by  the  grand  jury  of  the  island  as  a  nuisance  ! 
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vations  of  the  numerous  Reporters  and  Com- 
mentators, would  have  involved  an  interminable 
and  contradictory  detail. 

These  pages  might  have  been  published  at  an 
earlier  period  of  last  year,  but  the  political  and 
ephemeral  object  of  exposing  the  errors  and  de- 
preciating the  professional  reputation  of  Lord  Eldon 
was  not  the  author's  purpose:  the  Court,  not  the 
Chancellor,  is  the  subject  of  the  volume.  Since  the 
greater  portion  was  printed,  various  rapid  and 
important  political  and  ministerial  changes  have 
taken  place,  leading  to  other  and  no  very  distant 
alterations  in  the  principles  of  government.  Mea- 
sures, not  men,  are  now  the  objects  of  more 
impartial  consideration  with  all  parties.  Nick- 
names and  party  distinctions  are  giving  place  to 
common  sense  and  disinterested  public  spirit.  A. 
bigoted  aversion  to  innovation,  in  the  public  mind, 
has  yielded  to  an  avowed  desire  of  keeping  pace 
with  time  and  the  exigencies  of  the  age.  It  was 
the  wise  saying  of  our  greatest  English  philosopher 
and  Chancellor,  that  "  they  who  will  not  apply  new 
"  remedies  must  expect  new  evils;  for  Time  is  the 
"  greatest  innovator :  and  if  time,  of  course,  alter 
"  things  to  the  worse,  and  wisdom  and  counsel  shall 
"  not  alter  them  to  the  better,   what  shall  be   the 
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end?"  *  It  is  now  no  longer  fashionable  to  couple 
the  existence  of  the  Constitution  and  Judicial 
Establishments  with  the  continuance  of  certain 
ministers  and  judges  in  office:  the  British  Public 
know  that  a  sincere  attachment  to  our  national 
institutions  is  perfectly  consistent  with  the  ardent 
desire  of  correcting  their  abuses  and  extending 
their  utility.  Lord  Eldon,  like  the  Spartan 
lawgiver,  would  have  fain  sworn  his  countrymen 
not  to  alter  their  laws  after  his  death  till  they 
heard  from  him  on  the  subject,  and,  in  imitation 
of  the  Locrian  penal  law,  would  have  soon 
ordained  that  every  proposer  of  a  new  statute 
should  come  publicly  with  a  halter  round  his  neck, 
and  adventure  a  hanging  if  he  failed  in  his  under- 
taking. But  Lord  Lyndhxjrst  has  succeeded 
Lord  Eldon,  and  is  pledged  to  an  early  and  effec- 
tive reform  of  his  jurisdiction.  The  bold  and 
comprehensive  mind  of  the  new  Chancellor  is  able 
to  redeem  this  public  pledge,  and  if  he  fails  in  the 
full  performance  of  his  duty,  the  responsibility  and 
guilt  will  be  correspondingly  great.  Those  mem- 
bers of  the  Legislature  also,  who  have  for  so  many 
years  denounced  the  national  curse  of  this  Court, 
when  they  possess  the  power  to  apply  the  remedy, 

*  Bacon's  Essays.     Of  Innovation. 
C 
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will  surely  not  violate  their  words  in  their 
actions.  The  present  Session  of  Parliament  will 
be  the  test  of  sincerity.  In  the  meanwhile  a 
work,  which  briefly  gives  the  history  of  this 
anomalous  court  and  its  abuses,  may  meet  with 
a  dispassionate  reception,  and  keep  alive  the  public 
interest  in  a  political  and  judicial  subject  of  such 
extreme  importance  to  the  nation. 

It    is    here    incontestibly   proved    that  however 

the  evils  of  the   English  Courts   of   Equity  may 

have  been  aggravated  by  the  judicial  incompetency 

and  errors  of  the  judges  who  have  presided  in  them, 

they  originated  and  still  exist  in  the  system  itself, 

Lord     Lyndhurst  may  excel    his    predecessor     in 

decision    of    character,    but    only  so    far   will   he 

remedy  the   abuses  of  his    court;    and  unless   his 

chancellorship  be  accompanied  by  a  subdivision  of 

labour,  and  a  complete   revision  of  the  procedure 

and   principles    of   the  jurisdiction,     it    does    not 

require  the  gift  of  prophecy  to  foretel  that  in  a  very 

few  years  we  shall  witness  a  renewal  and  increase 

of    the  public    complaints   of    the    abuses    of  the 

Chancery. 

The  author  may  be  allowed  to  offer  some 
few  remarks  on  the  motives  of  publication. 
Originally  intending  to  practice   at  the  Chancery 
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bar,  he  had  devoted  much  time  and  enquiry  to 
the  origin  of  the  Equity  Jurisdiction.  A  labo- 
rious clerkship  in  an  Attorney's  office  in  London, 
had  moreover  given  him  that  technical  acquaintance 
with  the  general  practice  of  law,  which  no  barris- 
ter of  any  single  court  can  have  the  opportunity  of 
acquiring.  With  the  details  of  Chancery  procedure 
he  became  officially  conversant.  Circumstances 
deprived  him  of  the  means  of  attaining  that  rank  in 
his  profession  to  which  he  aspired ;  ambition  bowed 
to  necessity ;  and  to  the  experience  of  his  clerkship 
he  has  subsequently  added  that  of  a  country 
Solicitor.  They  who  have  been  disciplined  by 
sacrificing  at  the  shrine  of  independence  the  bold 
and  ardent  flights  of  youthful  ambition,  can  esti- 
mate the  motives  which  seek  to  interest  the  mind  in 
some  labour  of  diversion  and  utility.  With  these 
feelings  he  projected  a  History  of  the  Law  and 
Judicial  Establishments  of  England;  but  never 
anticipated  that  any  product  of  his  labour  would  be 
so  soon  submitted  to  the  public  notice,  until  the 
state  of  the  Court  of  Chancery  became  the  subject 
of  frequent  and  public  discussion. 

Many  of  the  suggestions  and  propositions  of 
these  pages  may  call  forth  the  reprobation  of 
those   who    denounce    the   pursuit    of    the   public 
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good  whenever  it  interferes  with  their  own  private 
interests.  It  is  anticipated  that  in  such  a  work 
as  the  present,  embracing"  periods  of  history  by 
no  means  satisfactorily  explored,  numerous 
omissions  and  errors  may  be  pointed  out  by 
those  who  shall  make  it  more  their  business  to 
detect  them  than  to  appreciate  the  contributions 
to  the  common  stock  of  knowledge.*  He  will  no 
further  notice  or  answer  any  disingenuous  cri- 
ticism than  by  perfecting  and  extending  a  future 
edition  of  his  work. 

The  omission  of  many  political  remarks  might 
have  rendered  the  volume  more  popular  and  ac- 
ceptable in  some  quarters,  but  truth  compelled 
their  publication ;  and  no  one  can  read  the  fol- 
lowing pages  without  perceiving  that  the  amend- 
ment of  the  Court  of  Chancery  is  deeply  involved 

*  <l  A  valuable  publication  has  subsequently  emanated  from 
the  Record  Commission,  in  the  folio  volume  entitled, 
"  Calendars  of  the  Proceedings  in  Chancery,  in  the  Reign 
"  of  Queen  Elizabeth.  To  which  are  prefixed  Examples  of 
"  earlier  Proceedings  in  that  Court,  namely  from  the  reign 
u  of  Richard  the  Second  to  that  of  Queen  Elizabeth,  inclu- 
"  sive,  from  the  originals  in  the  Tower.',  Vol.  i.,  1827. 
pp.  565. — The  public  are  chiefly  indebted  for  this  work 
to  the  legal  and  antiquarian  learning  and  industry  of  Mr. 
Bailey  and  Mr.  Palgrave. 
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in  political  considerations.  A  modern  writer  has 
justly  remarked,  "  Depuis  trois  siecles,  Vhistoire 
entiere  semble  n'etre  qu'une  grande  conjuration 
contre  la  verite.  *  The  author  therefore  resolved, 
in  the  spirit  and  words  of  Ralph,  our  most 
honest  historian,  to  follow  Truth  as  closely  as 
possible,  without  that  slavish  fear  of  treading 
on  her  heels  which  deters  many  followers  from 
pursuing  her.  "  Such  then  I  would  have  an 
Historian,  fearless,  uncorrupt,  free,  attached  to 
liberty  of  speech  and  truth." 'f 

*  De  Maistre  du  Pape,  liv.  ii.  chap.  xii. 

•j*  Toiovtoq  ovv  fioi  6  ffvyypatyevQ  'icrru)  a<f>o/3oe,  ddeiccuJTOQ, 
kXivQepog^appriaLaQ,  kcl\  dXrjdelag  (f>iXog. — Lucian.  De  Conscrib. 
Hist. 


Birmingham,  February  1828. 
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COURT   OF   CHANCERY. 


CHAPTER  T. 

THE  NECESSITY  OF  REFORM  IN  THE  COURT  OF  CHANCERY. 


Gladwin  v.  Bonner — The  Lord  Chancellor  expressed  his  sincere 
wish,  if  possible,  to  remove  this  unfortunate  Family  out  of  the  atmosphere 
of  the  Court  of  Chancery,  where  they  had  been  contesting  their  rights 
ever  since  his  Lordship  was  a  school-boy  ;  and  Mr.  Thomas  Bonner's 
Great  Grand-father  was  plaintiff  in  the  Cause  reported  in  1.  Vesey,  by 
which  he  was  entirely  ruined,  &c.  He  would  consider  the  case,  and  give 
his  final  judgment  in  a  few  days! — Morning  Chronicle .  Chancery  Report. 
May  30,   1823. 

Colman  v.  Smithers — At  the  sitting  of  the  Court,  an  elderly  gentle- 
man presented  himself  to  the  notice  of  the  Lord  Chancellor,  and  addressed 
his  Lordship  in  the  following  words: — "  My  Lord,  I  am  an  old  man  suffer- 
ing greatly  from  the  delays  of  the  Court  of  Chancery.  The  cause  which 
1  wish  to  bring  to  a  conclusion,  is  an  Appeal  from  the  Vice  Chancellor, 
who  made  an  order  in  favour  of  myself  and  other  Creditors — Your  Lord- 
ship cannot  imagine  what  I  suffer.  1  have  upwards  of  £30,000  now  de- 
pendent upon  the  decision  of  this  case.  I  am  70  years  of  age.  1  have  17 
children  and  26  grand-children,  and  I  want  to  arrange  my  affairs  before 
my  death!" — Times.    Chancery  lie  port.     Nov.  25,  1 825. 


The  Court  of  Chancery  is  the  tribunal  in  which 
Equity  is  said  to  be  dispensed  in  England.  The  evils 
of  this  jurisdiction  are  now  the  subject  of  national 
grievance  and  complaint :  they  are  palpable  and  cannot 
be  denied,  and  require  no  exposition  in  cases  or  detail. 
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The  truth  of  these  assertions,  and  of  the  growing  and 
grievous  necessity  of  reformation,  will  appear  from  the 
following  return  to  Parliament,*  of  the  total  amount  of 
the  effects  of  the  Suitors  in  the  High  Court  of  Chancery, 
in  the  years  1756;  1766;  1776;  1786;  1796;  1806; 
1816;  and  1818. 

IN  THE  YEAR  £.  s.        d. 

1756,  the  total  amount  was  2,864,975  16  1 

1766,  4,019,004  19  4 

1776,  6,602,229  8  6 

1786,  8,848,535  7  11 

1796,  14,550,397  2  0 

1806,  21,922,754  12  8 

1816,  31,953,890  9  5 

1818,  33,534,520  0  10 

Subsequent  returns  exhibit  an  increasing  amount  of 
Forty  Millions  sterling.  To  this  must  be  added  the 
titles  to  real  property  and  the  Bankrupts'  estates  in 
litigation,  involving  numbers  of  persons  in  doubt  and 
expence.  The  quantity  and  state  of  the  litigation  in 
the  Court  cannot  be  precisely  given,  but  an  uncontra- 
dicted public  statement  has  appeared,  that  on  the  11th  of 
January,  1825,  there  were  pending  and  ready  for  hear- 
ing- 
Appeals  126 

Pleas  and  Demurrers  . .  . .  . .  . .  43 

Causes  before  the  Lord  Chancellor  &  Vice  Chancellor     401 
Exceptions  and  further  Directions  before  ditto       . .         238 
Bankrupt    Petitions    before    the    Lord    Chancellor,    } 
(principally  appeals)    . .  . .  . .  .1.  S 

Ditto,         before  the  Vice  Chancellor  . .  .  .         233 

Cause  Petitions  before  the  Lord  Chancellor  . .  79 

Lunatic  Petitions  before  ditto  . .  . .  38 

*  Ordered  to  be  printed,  5th  April,  1819. 
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Cause  Petitions  before  the  Vice  Chancellor  . .  55 

Motions  before  the  Lord  Chancellor  and  Vice  )  .  ,  _ 

_,,*,,  t  innumerable 

Chancellor       . .  . .  . .  . .  > 

Causes,   Exceptions,  and  farther  Directions  before    > 

the  Master  of  the  Rolls  .  . .  . .       S 

Petitions  ditto  . .  . .  . .  . .  . .  60 

making  a  total  (exclusive  of  motions  to  be  made,  and  of 
judgments  then  pending  before  Lord  Eldon)  of  1577! 
In  the  three  last  years  those  aggregate  arrears  have  not 
been  reduced.  Each  of  the  three  great  judicial  offices 
of  the  jurisdiction  has  been  filled  by  a  new  Judge;  it  is 
not  however  a  change  in  the  persons  of  the  Judges,  but 
in  the  nature  of  the  tribunal  that  can  effect  any  real  im- 
provement. Sir  Lancelot  Shad  well,  the  present  and 
recently  created  Vice  Chancellor,  in  his  evidence  before 
the  Chancery  Commission  asserted  that  "  the  load  of 
business  now  in  the  Court  is  so  great  that  three  angels 
could  not  get  through  it."  The  appeals  also  which  may 
and  will  be  carried  to  the  Lord  Chancellor  and  House  of 
Lords,  must  be  added  to  this  dead  sea  of  stagnant 
litigation,  together  with  the  grievances  of  those  who 
silently  bear  wrong  from  the  want  of  power  to  pursue 
their  right;  that  is  to  say,  of  those  who  prefer  the  evils 
of  enduring  injustice,  to  the  aggravated  evils  of  seeking 
redress.  And  lastly  must  be  reckoned  the  losses  of  those 
who,  worn  out  by  long  protracted  suits,  are  induced  by 
the  present  state  of  Chancery  Procedure,  to  compro- 
mise— which  being  interpreted,  means  a  submission  to  a 
denial  of  justice.  "  By  the  terrors  of  remanetcy  *  the 
Plaintiff  consents  to  accept  a  part  of  what  is  his  due, 
giving  up  the  rest:  by  consent  the  traveller  gives  up  to 
the  unlicensed  plunderer  what  money  he  has  about  him, 
in  order  to  save  his  life.     By  consent  the  Plaintiff  gives 

*  The  postponement  of  a  cause. 
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up  to  the  mala  fide  defendant,  armed  with  delay,  put 
into  his  hands  by  his  learned  partners,  value  to  any 
amount,  viz.  to  whatever  can  be  agreed  upon,  with 
extortion  on  the  one  part,  and  distress  on  the  other 
to   settle   the   account." 

Thus,  Justice  is  sold  by  its  unnecessary  cost :  it  is 
denied  in  the  excessive  ex  pence,  and  by  false  decisions: 
and  it  is  delayed  by  the  unnecessary  time  which  the  con- 
tending parties  arc  allowed  for  prosecution  and  defence 
of  their  causes,  by  the  artificial  and  complicated  pro- 
cedure of  the  Court,  and  by  the  procrastination  of 
judgment. 

The  practical  remedy  of  the  above  evils  consists, 
1.  In  reducing  as  much  as  possible  the  causes  of  litiga- 
tion. 2.  In  reducing  the  time  allowed  in  procedure,  and 
in  cheapening  and  shortening  its  process.  3.  In  reform- 
ing the  principles  of  decision.  4.  In  subdividing  the 
labour  of  the  Court. 

To  probe  the  evils  and  ascertain  the  remedies  of 
Chancery  abuses,  it  will  be  requisite  to  enquire  into 
the  origin  of  Equitable  Jurisdiction.  The  history  of 
its  progress,  and  of  the  various  partial  and  proposed 
reforms,  will  throw  great  light  on  the  causes  of  the 
present  grievances.  It  will  exhibit  a  deep-rooted  and 
growing  evil,  and  as  dissection  reveals  the  seat  of  phy- 
sical disease,  such  an  historical  investigation  will  de- 
monstrate, with  the  cause,  the  cure  of  the  abuses  in 
question. 

In  this  enquiry,  institutions  will  be  distinguished  from 
their  administrators;  and  only  so  much  of  the  history 
of  past  times  will  be  referred  to  as  relates  to  the  object 
of  this  volume — the  Reform  of  the  Court.  Litigation 
is  the  certain  consequence  of  the  collision  of  interests 
attendant  upon  a  great  population  and  commerce:  litU 
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gation  is  an  evil  that  will  never  be  eradicated;  but  the 
jurisprudence  of  a  country  ought  to  diminish  or  control 
it  as  much  as  possible;  and  it  is  a  fundamental  maxim  of 
jurisprudence,  that  the  perfection  of  a  tribunal  for  the 
administration  of  Justice  is  proved  in  its  dispensing  the 
maximum  of  Justice  with  the  minimum  of  delay  and 
expence. 

A  sweeping"  and  unqualified  reflection  on  the  English 
system  of  law  is  not  intended.  There  are  superior  codes 
and  forms  in  Europe,  useless  from  the  degradation  of  the 
people  and  the  corruption  of  the  administrators ;  on  the 
other  hand  there  are  bad  institutions  with  excellent  officers. 
Faulty  as  the  English  system  of  jurisprudence  doubtless 
is,  it  cannot  be  denied  that  the  control  of  public  opinion, 
aided  by  the  sagacity  and  probity  of  the  Judges,  in  all  cases 
of  private  interest,  diminish  its  evils  and  advance  its  bene- 
fits as  far  as  is  possible  with  such  defective  institutions. 
"  It  is  however  to  publicity  more  than  to  every  thing  else 
put  together,  that  the  English  system  of  procedure  owes 
its  being  the  least  bad  system  as  yet  extant,  instead  of 
being  the  worst.  It  is  for  want  of  this  essential  princi- 
ple more  than  any  thing  else,  that  the  well-meant  labours 
of  Frederick  and  Catherine  in  the  field  of  Justice,  have 
fallen  so  far  short  of  the  mark  at  which  they  aimed.1'* 
Hence  in  the  importance  of  publicity  is  discovered  the 
utility  and  necessity  of  investigating  and  exposing  de- 
fects originally  existing  in,  or  subsequently  introduced 
into  the  system  of  English  Equity,  and  of  pointing  out 
wherein  the  Court  of  Chancery  is  inadequate  to  the  ex- 
igencies of  the  present  time. 

Some  general  remarks  were  intended  on  the  principles 
of  Jurisprudence,  as  preliminary  to  the  enquiry,  and 
as  a  species  of  text  to  which  the  practical  suggestions  on 

*  Benthamj  French  Judicial  Establishment,  1790.  p.  26. 


reform  might  have  been  submitted.  But  the  necessary 
length  to  which  this  history  will  extend  has  precluded 
that  intention,  and  the  reader  is  therefore  referred  to  the 
article  Jurisprudence,  in  the  supplement  to  the  Ency- 
clopedia Britamiica,  for  the  most  logical  and  concise 
display  of  the  principles  of  the  science  extant.  The 
object  of  the  science  is  there  accurately  denned  as  the 
protection  of  Rights.  The  means  which  are  best  calcu- 
lated for  the  attainment  of  that  end  are  pointed  out,  the 
enactments  of  the  legislature  with  respect  to  rights,  and 
to  those  acts  by  which  they  are  violated.  The  Agency 
best  calculated  to  carry  those  enactments  into  effect  is 
afterwards  ably  shewn  ;  1.  as  to  the  operations  essential 
to  that  agency ;  2.  as  to  the  agents  by  whom  they  are 
most  likely  to  be  well  performed ;  and  3.  as  to  the  hest 
securities  that  can  be  taken  for  the  good  conduct  of  those 
agents. 

An  attentive  and  unprejudiced  consideration  of  tho 
great  principles  asserted  in  that  Essay,  cannot  fail  to 
discover  that  the  practice  of  the  English  Law  is  most 
singularly  at  variance  with  the  principles  of  Jurispru- 
dence. It  is  strictly  true,  in  the  words  of  its  author, 
that  "  this  mischievous  mess,  which  exists  in  defiance 
and  mockery  of  reason,  English  Lawyers  inform  us  is  a 
strict,  and  pure,  and  beautiful  exemplification  of  the 
rules  of  logic.  This  is  common  language  of  theirs.  It 
is  a  language  which  clearly  demonstrates  the  state  of 
their  minds.  All  that  they  see  in  the  system  is  the  mode 
of  performing  it.  What  they  know  of  logic  is  little 
more  than  the  name." 


CHAPTER  II. 

THE    ORIGIN    OF   THE   CHANCERY. 


The  Laws  of  most  kingdoms  and  states  have  been  like  buildings  of 
many  pieces,  and  patched  up  from  time  to  time  according  to  occasions, 
without  frame  or  model. — Bacon. 

It  is  difficult  to  point  out  a  single  nation  living  under  a  system  of  good 
laws.  This  is  not  attributable  merely  to  the  circumstance  that  laws  are 
the  productions  of  men,  for  men  have  produced  works  of  great  utility  and 
excellence  ;  and  those  who  invented  and  brought  to  perfection  the  various 
arts  of  life,  were  capable  of  devising  a  respectable  code  of  jurisprudence. 
But  laws  have  proceeded  in  almost  every  state,  from  the  interest  of  the 
legislator,  from  the  urgency  of  the  moment,  from  ignorance  and  from  super- 
stition, and  have,  accordingly,  been  made  at  random,  and  irregularly,  just 
in  the  same  manner  in  which  cities  have  been  built. — It  was  only  after 
London  had  been  reduced  to  ashes  that  it  became  at  all  fit  to  be  inhabited. 
The  streets  after  that  catastrophe,  were  widened  and  straightened.  If 
you  are  desirous  of  having  good  laws,  buru  those  which  you  have  at 
present,  and  make  fresh  ones. — Dictionnaire  Philos.  art.  Lois. 


Voltaire,  in  the  strong  and  figurative  expressions  of 
the  sentences  above  quoted,  does  not  mean  to  advocate 
the  sweeping  and  entire  destruction  of  the  ancient  systems 
of  Law,  but  merely  by  an  apt  and  striking  simile  to 
shew  the  necessity  of  a  bold  and  comprehensive  reforma- 
tion, by  melting  as  it  were,  the  body  of  the  law,  and 
re-casting  it  from  the  old  materials  into  forms  better 
suited  to  the  wants  of  the  present  age.  The  observations 
so  frequently  applied  to  the  European  Codes  of  Laws 
are  equally  applicable  to  the  British  Jurisprudence,  viz. 
that  its    parts   have  been    composed  to    meet   present 
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emergencies  and  constitute  no  .systematic  whole;  that 
they  contain  many  discordant  principles,  many  jarring 
forms,  much  unmixed  evil,  some  imperfect  good,  many 
institutions  which  have  long  survived  their  motive,  and 
many  of  which  reason  had  never  heen  the  author,  nor 
utility  the  object.* 

The  history  of  the  ancient  British  Laws  and  forms  of 
jurisprudence,  is  involved  in  the  history  of  the  Romans, 
the  Saxons,  the  Danes,  and  the  Normans,  who  succes- 
sively invaded  England,  and  introduced  more  or  less  of 
their  several  customs,  laws,  and  legal  institutions.  Thus 
a  composite  order  of  law  arose;  the  sources  of  which 
have  been  pronounced  as  undiscoverable  as  the  springs 
of  the  Nile;  and  Sir  Matthew  Hale,  the  venerable 
Historian  of  the  Common  Law,  declares  "  that  it  is  a 
moral  impossibility  to  give  any  satisfactory  conjecture 
touching  the  original  of  our  laws."  Sir  Dudley  Digges, 
an  eminent  Judge,  in  a  Parliamentary  debate  f  satirised 
the  superannuated  character  and  defects  of  the  Common 
Law,  and  the  superstitious  worshippers  of  its  antiquity 
when  he  quoted  in  its  praise  a  Latin  pedigree — 

Ingrediturque  solo,  caput  inter  nubila  condit. 

What  though  it  walks  the  earth  with  solemn  tread, 
Yet  in  the  clouds  it  hides  its  sacred  head  ! 

The  history  of  the  Court  of  Chancery  is  inseparably 
connected  with  that  of  the  other  courts  of  law,  and  the 
origin  of  its  equitable  jurisdiction  is  only  to  be  traced 
by  exploring  the  great  course  of  justice  to  which  Equity 
is  but  a  tributary  stream,  not  the  main  channel.  In 
the   investigation  however  of  its  origin  and   progress, 

*  Butler's  Reminiscences,  p   45.  f  Rushworlh.  vol.  i  p.  528. 
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no  further  antiquarian  research  will  be  admitted  than 
is  necessary  clearly  to  detect  and  display  its  progressive 
advances  to  the  present  state.  The  enquiry  in  this 
volume  is  not  what  was,  but  what  should  be :  the  cry  of 
"  venerable  antiquity,"  and  "  no  innovation,"  is  the  for- 
tress of  corruption  and  the  attempted  barrier  against  the 
march  of  time  and  improvement.  The  right  of  English- 
men to  the  reform  of  the  Court  of  Chancery,  is  not  to 
be  tried  by  a  jury  of  Antiquaries,  nor  can  the  demands 
of  justice  be  estimated  or  provided  for  by  their  obsolete 
prescriptions.  The  famous  Lord  Brooke  well  remarked, 
u  Why  should  you  stand  so  much  upon  Precedents  ? 
The  times  hereafter  will  be  good  or  bad ;  if  good,  Prece- 
dents will  do  no  harm :  if  bad,  power  will  make  a  way 
where  it  finds  none."  Our  Philosopher  Bacon,  not 
equally  great  as  a  Chancellor,  has  bequeathed  in  one 
of  his  invaluable  legacies  to  his  country,  the  Novum 
Organum,  his  judgment  on  the  absurd  idolatry  paid  to 
every  thing  that  can  plead  the  sanction  of  age.  "  The 
opinion  which  men  entertain  of  antiquity  is  a  very  idle 
thing,  and  almost  incongruous  to  the  word  :  for  the  old 
age  and  length  of  days  of  the  world  should  in  reality 
be  accounted  Antiquity,  and  ought  to  be  attributed  to 
our  own  times,  not  to  the  youth  of  the  world,  which  is 
enjoyed  amongst  the  ancients:  for  that  age,  though 
with  respect  to  us  it  be  ancient  and  greater,  yet  with 
regard  to  the  world  it  was  new  and  less."  The  princi- 
ples therefore  of  Chancery  reform  are  not  to  be  sought 
in  the  black  letter  collections  of  Bibliomaniacs. 

It  is  well  known,  that  in  the  fictions  of  law  and  the 
language  of  Lawyers,  the  King  is  the  "  Fountain  of 
Justice."  Justice,  or  what  was  denominated  justice  in 
England,  has  from  time  immemorial  been  administered 
in  the  name  of  the  King.     Legal  Jurisdiction  was  ever 
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considered  his  most  valuable  privilege  and  dignity  :  he 
was  styled  Capitalis  Justiciarius  Atujliw.  the  place 
of  judicature  originally  followed  his  person,  and  was 
called  the  Curia  Regis,  or  King's  Court. — In  the 
earliest  periods  of  his  office,  he  probably  exercised  the 
judicial  functions  in  person.*  What  however  is  fiction 
now,  was  in  those  days  reality,  and  might  have  had 
some  necessity  and  reason  to  defend  it.  Justiee  was 
really  administered  by  the  King :  it  was  one  great 
branch  of  his  employment,  and  some  arbitrary  and 
dictatorial  power  was  perhaps  then  necessary  to  make 
laws  and  carry  them  into  execution.  In  the  perpetual 
civil  and  foreign  warfare  of  the  early  British  and  feudal 
ages,  in  the  ignorance  and  slavery  of  the  People,  in  the 
fierce  contentions  of  the  great  Landed  Proprietary  and 
Aristocracy  alternately  with  the  Crown  and  the  people, 
a  King  invested  with  extraordinary  judicial  power  may 
have  been  consistent  with  the  best  interests  of  the 
country.  Justice  has  fortunately  outlived  that  neces- 
sity ;  and  though  the  fiction  still  survives  its  utility, 
entailing  innumerable  and  unknown  evils  in  the  English 
and  Colonial  system  of  law,  it  cannot  long  maintain 
itself.  Mr.  Benthamf  has  incontestably  and  admirably 
shewn  that  the  purest  fountain  of  justice  is  the  Nation, 
through  the   channel  of  the    Legislature,   that  Justice 

*  Henry  I  at  leisure  times  sate  every  day  in  his  own  house  till  twelve 
o'clock,  to  hear  and  determine  causes,  secum  habens  Comiies  Barones  et 
Vavasoretj  whence  he  obtained  the  name  of  Leo  Judicial.  (Cottoui 
Posth.  p.  48.  Madox.  Lambard's  Archion) — By  the  Plea  Rolls  in  the 
Treasuiy  of  the  Exchequer,  it  appears  that  Henry  II ,  Richard  III,  and 
Henry  VII.  often  presided  personally  in  Court. 

t  Draught  of  a  New  Plan  for  the  organization  of  the  Judicial  Estab- 
lishment in  France-,  proposed  as  a  succedaneum  to  the  Draught  presented, 
for  the  same  purpose,  by  the  Committee  of  Constitution,  to  the  National 
Assembly,  Dec  21,  1789.     Privately  fruited,  1790. 
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should  not  be  administered  in  the  name  of  the  King,  or 
of  any  single  person  :  that  the  idea  of  a  King  being 
the  fountain  of  Justice,  as  the  lawyers  term  it,  is  a 
remnant  of  feudal  barbarism  ;  a  branch  of  that  poison- 
ous tree  which  ought  to  be  rooted  up  ;  and  that  the 
judges  and  officers,  exercising  judicial  power,  being 
solely  or  arbitrarily  appointed  by  a  Chancellor  or  King, 
introduces  justice  into  the  insalubrious  air  and  region  of 
a  Court.  These  may  be  bold  remarks  for  the  present 
age,  but  the  day  is  not  far  distant  when  they  will  be 
received  and  adopted  as  invaluable  maxims  of  future 
legislation. 

It  is  very  certain  that  the  first  appointment  of  the 
offices  of  Forste,  King,  Dux,  General,  and  Judge,  was, 
though  not  entirely,  yet  principally  for  the  administration 
and  necessities  of  justice.  It  became  necessary  to  pro- 
vide for  the  execution  of  the  laws  ;  and  it  was  early  dis- 
covered in  the  progress  of  society,  that  the  lives,  personal 
liberty  and  property  of  individuals,  and  their  perpetual 
claims  against  each  other  for  the  maintenance  of  rights 
and  redress  of  wrongs,  were  not  to  be  determined  or  con- 
troled  without  judicial  establishments  and  territorial 
courts  of  justice.  "  In  order  therefore  to  prevent  the 
fatal  effects  of  these  evils,  our  German  Ancestors,  by 
common  consent  or  election,  appointed  over  each  pagus 
or  province,  a  district-president  or  judge,  by  them, 
most  probably,  denominated  Forste,  but  by  the  Roman 
authors  sometimes  called,  in  their  language,  King, 
sometimes  General,  though  most  usually  Prince,  with 
plenary  authority  to  go  round  the  district  committed  to 
his  charge,  and  to  hear  and  determine  all  causes  or 
matters  of  contention,  which  might  arise  within  the 
limits  of  his  jurisdiction.  By  this  wise  provision, 
proper  care  was  taken  for  the   regular  distribution  of 
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justice,  with  the  least  trouble  and  inconvenience  to 
individuals,  as  they  were  not  to  go  far,  nor  to  wait 
long  for  it,  nor  to  be  at  any  expence  in  procuring  it."* 
— Thus  it  appears  that  the  office  of  a  King  was  no 
sinecure :  his  duties  were  important  and  extensive ;  re- 
quiring no  ordinary  mental  and  physical  exertion.  This 
plain  and  simple  account  of  the  royal  pedigree  may  be 
considered  disloyal,  and  as  invading  that  mystery  which 
some  timid  persons  think  necessary  to  the  preservation 
of  the  monarchical  power  and  prerogative,  but  it  is 
nevertheless  true.  The  King  of  England,  fortunately 
for  the  English  People,  is  a  constitutional  monarch  :  he 
was  not  constituted  for  ornament,  but  for  use ;  and  the 
history  of  our  country  and  government  proves  the  use- 
fulness of  occasional  recurrence  to  first  principles,  f 

*  An  Enquiry  into  the  foundation  of  the  English  Constitution ;  or  an 
Historical  Essay  upon  the  Anglo-Saxon  Government,  both  in  Germany  and 
England.     By  Bishop  Squire.    1745. 

f"A  king,  among  the  old  Saxons,  in  probability,  was  anciently  a  com- 
mander in  the  field,  an  officer  pro  tempore,  and  no  necessary  member  in 
the  constitution  of  their  state ;  for,  in  time  of  peace,  when  the  common* 
wealth  was  itself,  the  executive  power  of  the  law  rested  much  in  the 
nobility ;  but  in  times  of  war,  and  in  public  distractions,  they  chose  a 
general,  and  all  sware  obedience  unto  him,  during  the  war:  it  being 
finished,  the  general  laid  down  his  command,  and  every  one  lived  aequo 
jure,  propria  contentus  potestate.  But  in  their  transmigration  into  Bri- 
tain, the  continuance  of  the  war  causing  the  continual  use  of  the  general, 
made  that  place  of  office  to  settle  and  swell  into  the  condition  of  a  king  j 
and  so  he  that  was  formerly  Dux>  became  Rex  ;  there  being  no  more  dif- 
ference in  the  nature  of  their  places,  than  in  the  sense  of  the  words ;  the 
one  signifying  to  lead,  the  other  to  govern  :  so  he  that  was  formerly  a  ser- 
vant/or  the  occasion,  afterwards  became  a  servant  for  life  .<  yet  cloathed 
with  majesty,  like  some  bitter  pill  covered  with  gold,  to  make  the  service 
better  tasted. — 'Tis  evident,  ihe  Saxons1  fealty  to  their  king  was  subservi- 
ent to  the  public  safety ;  and  the  public  safety  is  necessarily  dependent 
upon  the  liberty  of  the  laws.  Nor  was  it  to  be  expected  that  the  Saxon* 
would  endure  a  king  above  this  pitch.      For  those  parts  of  Germany 
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Having  thus  traced  the  secondary  origin  of  English 
Law  to  the  will  and  power  of  the  King,  it  is  not  neces- 
sary to  detail  the  history  or  growth  of  the  jurisdiction  of 
the  Courts  generally.  It  is  sufficient  to  remark  that  with 
population,  wealth,  and  civilization,  the  Anglo-Saxon 
and  Norman  jurisdictions  were  successively  extended 
and  improved.  As  the  business  of  legislation  and 
administration  increased,  and  when  the  monarch  was 
no  longer  able  to  transact  it  in  person,  or  perhaps 
had  more  important  and  seductive  affairs  to  engage 
his  attention,  he  appointed  deputies  or  assistants,  with 
various  titles :  they  performed  the  labour,  represented 
him  in  the  courts  of  justice,  exercised  his  power,  and 
used  his  name.  In  the  same  manner  it  is  probable  that 
in  the  increasing  importance  and  multiplicity  of  the  na- 
tional concerns  originated  a  Privy  Council  to  super- 
sede the  necessity  of  convening  the  barons  and  popular 
representatives  on  every  new  and  occasional  affair  re- 
quiring advice.  The  latter  circumstance  is  only  here 
alluded  to,  as  the  equitable  jurisdiction  of  Chancery  was 
subsequently  connected  with,  or  proceeded  from  the 
King's  Council. 

(whence  they  came)  that  had  the  regiment  of  kings  (which  these  had  not) 
yet  used  they  their  kings  in  no  other  manner  than  as  Servants  of  State,  in 
sending  them  as  ambassadors  and  captains,  as  if  they  claimed  more  inte- 
rest in  him,  than  he  in  them ;  and  the  historian  saith  expressly,  that 
amongst  those  people  in  Germany  that  had  kings,  their  kings  had  a  de- 
fined power,  and  were  not  supra  libertatem.  Nor  was  this  a  dead  word  j 
for  the  people  had  formerly  a  trick  of  deposing  their  kings,  when  they  saw 
them  peep  above  the  ordinary  reach ;  and  this  was  an  easy  work  for 
them  to  do,  whenever  neighbouring  princes  of  their  nation  watched 
for  the  windfalls  of  crowns.  This  made  the  monarchical  crown  in  this 
land  (England)  to  walk  circuit  into  all  parts  of  the  country,  to  find  heads 
fit  to  wear  it,  until  the  Norman  times." — N.  Bacon's  Historical  and  Poli- 
tical Discourse  of  the  Laws  and  Government  of.  England,  $c.  with  the 
M.  S.  S.  notes  of  John  Selden,  %c.    1647. 
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Leaving'  the  investigation  of  the  origin  of  the  terms 
Chancery  and  Chancellor  to  the  industry  of  the  Ety- 
mologists, it  is  sufficient  to  state  that  Selden  traces  the 
first  exercise  of  a  Royal  Seal  to  the  time  of  King  Ethel- 
bert,  A.  D.  605.*  It  is  probable  that  the  office  was 
originally  that  of  Secretary  to  the  King,  and  that  the 
business  of  it  was  to  receive  the  petitions  and  supplica- 
tions of  the  subjects ;  and  to  make  out  the  writs  and 
mandates.  As  the  King  eventually  ceased  to  try  suits 
personally,  it  probably  became  necessary  to  ratify  the 
enquiries  and  judgments  of  his  deputies  or  judges.  The 
official  mark  of  this  ratification  was  the  affixing  of  his 
Great  or  Royal  Seal,  and  hence  originated  the  appoint- 
ment of  a  Lord  Keeper  for  that  purpose,  sometimes  deno- 
minated Lord  Chancellor,  and  sometimes  a  separate  office 
from  the  other  ;  thus,  for  example,  in  the  early  part  of 
the  thirteenth  century,  in  the  reign  of  John,  the  office 
of  Keeper  of  the  Great  Seal  was  distinct  from  that  of 
Chancellor,  the  former  having  the  custody  of  the  great 
seal,  and  the  latter  the  power  to  use  it. 

The  first  written  body  of  English  Law,  is  said  to  have 
been  promulgated  in  the  Heptarchy,  by  Ethelbert,  about 
the  year  630,  and  enacted  with  the  consent  of  the  states 
of  his  kingdom. f  But  the  reign  of  Alfred  is  generally 
considered  as  the  commencement  of  what  is  denominated 
the  Common  Law — a  universal  tradition  and  long  prac- 
tice (which  pre-supposes  a  previous  publication)  being 
the  work  of  our  Saxon  Ancestors,  but  the  successive 
additions   to  and  amendments  of  which  it  is  impossible 

*  The  genuineness  of  the  document  in  question  is,  however,  doubted. 
But  the  curious  reader  may  meet  with  every  thing  touching  the  enquiry, 
in  the  u  Opening  of  the  Great  Seale  of  England  :  "  a  quarto  tract,  1643, 
by  that  "  Utter  Bun-ester  of  Lincoln's  Inne,"  William  Pnjnnc. 

f  Wilkin*,  Leges  Sax.  p,  13. 
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accurately  to  discover,  and  indeed  it  is  immaterial  to  the 
present  enquiry.  Alfred  was  the  great  modeller  of  the 
early  jurisdiction:  he  founded  territorial  and  local 
judicial  establishments,  from  all  which  there  lay  an 
appeal,  in  default  of  justice,  to  himself  in  Council.  The 
overwhelming  number  of  these  appeals  induced  him  to 
carry  into  general  practice  the  principle  of  juries,  to 
educate  his  nobility  in  the  law,  and  to  punish  with  un- 
sparing severity  malversations  in  office.  The  cheap- 
ness of  justice  was  a  main  object  in  all  the  judicial 
institutions  of  this  great  monarch.*  The  forms  of  the 
Saxon  law  proceedings  baffled  the  deep  antiquarian 
research  and  learning  of  Selden,  who  could  no  where 
discover  any  traces  of  them.  But  from  various  circum- 
stances, and  the  well-known  maxims  and  forms  of  law  in 
ancient  Germany,  they  were  certainly  extremely  simple 
and  brief,  until  in  the  introduction  of  the  feudal  and  Nor- 
man laws,  by  William,  (commonly  called  the  Conqueror) 
and  of  the  Canon  and  Civil  law  by  the  Clergy,  origi- 
nated the  present  complication  and  verbosity. f  Prior  to 
the  conquest  there  were,  no  doubt,  various  compilations 
of  the  English  laws  and  certain  customs,  which  were 
subsequently  confirmed  by  William,  and  by  the  succeed- 
ing charters  of  Henry  I.,  Stephen,  and  Henry  II.  It  is 
a  vulgar  error  that  Charters  were  the  gift,  the  grace  and 
favour  of  Monarchs  to  their  Kingdom  ;  they  were  in 
fact  generally  declaratory  of  ancient  rights  long  strug- 

*  Among:  all  the  northern  nations  dignified  by  the  appellation  of  "  bar- 
barians," the  rights  of  the  people  were  specially  protected.  By  the  old 
French  Law  the  Poor  had  pre-audience  of  the  King,  because  they  could  not 
wait. 

f  For  a  minute  and  valuable  account  of  the  Laws  of  the  Anglo-Saxona, 
see  Mr.  Sharon  Turner's  History  of  the  Anglo-Saxon*,  vol.  iii  Appendix, 
Wo.  1.    Oct.  ed.  1820. 
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gling  with  aristocratical  encroachments  and  the  gripe  of 
prerogative  ;  and  it  is  the  remark  of  our  best  historians 
that  the  more  charters  we  meet  with,  the  more  evidence 
of  perturbed  times  and  despotic  usurpation  ;  for  char- 
ters were  the  tombstones  of  tyranny  and  the  fetters  of 
monarchs. 

Cancellarius  originally  signified  the  registers  or  ac- 
tuaries in  court ;  grapharios,  scil.  qui  conscribendis  et 
excipiendis  judicum  actis  dant  operant .  The  Chancery 
in  the  time  of  William  I.  was  a  college  of  clerks,  insti- 
tuted to  form  and  enrol  the  King's  writs,  patents,  and 
commissions  :  it  was  managed  by  the  Keeper  of  the 
Seal,  and  was  anciently  held  in  the  Exchequer,  where  the 
great  seal  was  commonly  kept  and  the  writs  generally 
sealed.  The  Chancellor  was  then  in  precedence  only 
the  sixth  officer  of  rank  in  the  King's  Court,*  he  was 
almost  always  an  Ecclesiastic,  and  one  of  the  King's 
chief  counsellors.  Very  little  is  known  of  the  duties 
of  the  office,  except  that  the  Chancellor  was  accustomed 
to  supervise  the  charters  to  be  sealed,  and  also  the  acts 
and  precepts  issued  in  proceedings  depending  in  the 
King's  Court. 

The  Aula  or  Curia  Regis  was  therefore  instituted  in 
ease  of  the  King,  as  were  afterwards  the  Justices  in 
Eyre  in  ease  of  the  Curia  Regis.  It  originally  com- 
prehended all  the  jurisdictions  now  shared  by  the  Chan- 
cery, the  King's  Bench,  the  Common  Pleas,  and  the 
Exchequer.  When  the  inferior  and  local  courts  failed 
of  doing  right,  relief  was  sought  from  the  Curia  Regis, 
which  was  thus  invested  with  the  power  of  correcting 
the  wrongs  and  injuries  of  all  other  courts.  The  minute 
history  of  the  pleas  and  business  of  the  Court,  and  of 

*  The  Chief  Justice,  Constable,  Marefchal,  the  Steward  and  Chamberlain. 
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the  writs  of  false  judgment  is  unnecessary.  The  privi- 
lege of  resorting  to  the  superior  jurisdiction,  was  of 
course  chiefly  annexed  to  the  important  causes,  and 
granted  to  persons  of  high  rank  and  great  property,  and 
also  particularly  extended  to  uphold  the  oppressed 
against  powerful  oppressors. — The  Norman  maxims  and 
principles  of  law  were  speedily  interwoven  with  the 
ancient  British  and  Saxon  jurisprudence,  and  pleadings 
were  drawn  in  the  Norman  language.  The  ancient, 
simple,  and  popular  judicature  of  courts  of  barony  and 
county  courts  was  soon  merged  in  the  power  of  appeal 
to  the  King's  Court;  and  as  the  number  of  suits  in- 
creased, the  appointment  of  itinerant  judges  substituted 
the  circuit  assize  for  the  old  local  and  territorial  juris- 
diction. The  Justiciers  commenced  their  regular  peri- 
odical circuits  or  iters,  during  the  reign  of  Henry  II. 
determining  the  pleas  or  causes  within  the  several  coun- 
ties, but  saving  to  the  subject  a  future  resort  or  appeal 
to  the  Curia  Regis.* 

We  have  no  accurate  information  of  the  mode  in 
which  application  was  anciently  made  for  the  liberties  of 
the  King's  Court ;  but  it  is  probable  that  the  applicant 
either  paid  or  undertook  to  pay  the  King  a  fine  to  have 
the  privileges  of  a  suitor,  and  justitiam  or  rectum  in 
his  Court.     And  thereupon  he  obtained  a  Writ  or  Pre- 

*  The  Reader  18  referred  for  the  most  erudite  and  interesting- account 
of  the  judicature  of  the  King's  Court,  and  of  the  institution  of  Iters,  to 
Madox's  invaluable  and  (to  the  general  reader)  comparatively  unknown 
History  and  Antiquities  of  the  Exchequer  of  the  Kings  of  England, 
■which  the  author  modestly  describes  as  "  an  apparatus  towards  a  history 
of  the  ancient  law  of  England" — an  apparatus  that  has  been  often  most 
industriously  used  by  many  writers,  without  due  acknowledgment.  Com- 
pared with  the  extraordinary  research  and  discoveries  of  that  work,  the 
popular  "  Histories  of  England"  are  but  skeleton  narratives,  and  no 
historical  reader  should  omit  the  frequent  consultation  of  Madox. 
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cept,  under  the  King's  Seal,  from  the  Keeper  or  Chan- 
cellor. Thus  in  process  of  time  the  King's  Chancery 
was  the  spring  or  first  mover  of  law  proceedings,  and 
hence  the  principal  or  Original  Writs  for  the  commence- 
ment of  Causes,  were  called  Writs  of  Chancery.  The 
further  investigation  of  the  Antiquities  of  the  Chancery 
may  be  seen  at  length  in  Spelman,  Selden,  and  Dugdale, 
and  in  Madox,  chap.  iii.  sect.  7. 

The  Chancellor  had  under  him  certain  clerks,  accord- 
ing to  the  pressure  and  exigencies  of  business,  and  here 
commenced  the  fountain  of  fees  and  gratuities — "  gra- 
tuity the  mother  of  extortion,''  and  of  the  great  and 
increasing  amount  of  fees  and  costs,  recently  denounced 
as  a  "  leprosy  rapidly  spreading  over  the  body  of  the 
law,  and  which,  if  not  cured,  will  soon  destroy  its  con- 
stitution."* 

The  mention  of  the  office  of  Chief  Justicier  or  Chief 
Justice  of  England,  the  president  or  principal  Judge  of 
the  Curia  Regis,  must  not  be  omitted.  This  office  and 
title  is  believed  to  be  of  Norman  origin,  introduced  by 
the  Conqueror.  Odo,  Bishop  of  Baieux,  and  William 
Fitz-Osbern  were  appointed  by  William  his  Custodes 
Angliae,  or  Regents,  during  his  journey  into  Normandy, 
A.  D.  1067.  The  exact  judicial  authority  of  the  office 
is  involved  in  considerable  doubt,  and  its  precise  dis- 
tinction from  the  High  Stewardship  of  England  is  also 
"  buried  deep  in  the  obscurity  of  ages,"  but  it  was 
second  only  to  the  Royal  prerogatives  and  appears  to 
have   exercised    many    of  the    present   powers   of  the 

•  Hitherto  every  attempt  to  reform  abuses  in  the  administration  of  the 
law,  has  tended  to  confirm  the  evil,  until  what  was  given  as  a  gratuity,  or 
obtained  by  extortion,  assumed  the  name  of  a  reasonable  fee,  which 
icasonable  fees  have  in  process  of  time  acquired  the  denomination  of  law- 
ful fees.1'     Lowe's  Observations,  p.  7. 
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Chancery,  and  to  have  possessed  a  most  extensive  juris- 
diction.— The  arbitrary  appointment  and  removal  of  this 
important  officer  was  a  dangerous  power,  and  the  growing 
intelligence  and  influence  of  the  Barons  may  be  observed 
in  the  Parliament  assembled  at  Oxford,  in  1258,  insist- 
ing that  the  Justiciary  should  be  annually  chosen,  with 
their  approbation.  The  office  however  was  soon  after- 
wards abolished,  and  discontinued  by  Edward  I. ;  or, 
according  to  Dugdale  and  Spelman  it  ceased  about  the 
45th.  Henry  III.,  when  the  jurisdictions  began  to  be 
subdivided,  and  chief  justices  were  appointed  in  his 
place.  This  officer  certainly  possessed  a  species  of 
equity  character  or  visitatorial  power  :  he  rectified  "  law 
less  justly  done,"  and  removed  such  functionaries  as 
were  guilty  of  abuse  of  office.  Brady  insinuates  that 
the  office  was  suppressed  from  its  rivalry  of,  and  fre- 
quent interference  with  the  royal  prerogative ;  sometimes 
the  Chief  Justiciary  arrogated  supreme  legal  power. 
At  all  events  the  Historian  says  that  the  inferior 
justices  were  "  less  popular,  and  so  less  factious,  and 
more  easily  to  be  commanded  by  the  Prince,  yet  more 
knowing  in  the  law,  which  by  this  time  was  become  a  very 
sublime  mystery,  very  intricate  and  involved."* 

This  introduction  into  England,  by  William  the  Nor- 
man and  his  sons,  of  the  continental  legal  idioms  and 
law-craft  "  strangled  justice  in  the  nets  of  form,"  and 
literally  verified  the  ironical  observation  of  the  Roman 
Satirist  : — 

"  Gallia  causidicos  docuit  facunda  Britannos."f 
Eloquent  Gaul  taught  the  British  Lawyers. 

*  Brady.     Preface  to  the  Norman  History  ;  fol.  1685,  vol.  1.  p.  154. 

■f  Juvenal.  Sat.  xv.  1.  111. — The  same  Poet  in  the  seventh  satire  call* 
Africa  <{  nutricula  causidicorum,"  the  nurse  of  lawyers  \    and  say*  that 
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The  Clergy  henceforward  filled  all  the  offices  of 
justice.  It  appears  that  numbers  of  them  came  over  for 
this  express  purpose.  In  the  reign  of  William  Rufus, 
Malmsbury  says,  there  was  "  nullus  Clericus  nisicausi- 
diciis,"  no  clerk  who  was  not  a  Pleader  ;  and  by  trans- 
acting all  law  proceedings  in  the  Norman  language, 
they  monopolized  the  keys  of  the  lock  of  justice. 

The  Conqueror  is  also  thought  to  have  established  the 
first  Ecclesiastical  jurisdiction,  in  which  all  causes  of 
a  spiritual  nature  were  to  be  decided  according  to  the 
Canons  of  the  Church  or  episcopal  laws.  Thus  another 
ingredient  was  added  to  the  medley  of  English  Law — 
the  Canon  law,  an  Ecclesiastical  usurpation,  and  one 
of  the  most  formidable  engines  ever  devised  against  the 
happiness  of  mankind. 

About  the  year  1140,  Vacarius  first  read  public  lectures 
at  Oxford,  on  the  Civil  Law,  within  ten  years  after  the 
discovery  of  Justinian's  Pandects.  Theobald,*  a  Nor- 
man Abbot,  preferred  to  the  see   of  Canterbury,    first 

Gaul  aud  Africa  were  the  places  for  those  who  set  a  price  upon  their 
tongues.  Those  countries  were  then  remarkable  for  great  lawyers,  who 
got  large  fees.  It  was  necessary  to  make  a  trade  of  the  profession,  for  as 
Juvenal  remarks :  "Rara  in  tenui  facundia  panno."  Eloquence  is  rare  in  a 
mean  clothing,  and  who,  therefore,  would  trust  a  lawyer  of  mean  appear- 
ance with  au  important  cause  ? 

*  Peter  of  Blois  records  a  curious  circumstance  of  this  Archbishop, 
which  shews  the  attention  which  was  then  given  to  the  study  of  the  laws  : 
"  in  the  house  of  my  master  are  several  learned  men,  famous  for  their 
knowledge  of  law  and  politics,  who  spend  the  hours  between  prayers  and 
dinner,  in  lecturing,  disputing,  and  debating  causes.  To  us  all  the  knotty 
questions  of  the  Kingdom  are  referred,  which  are  produced  in  the  com- 
mon hall,  and  each  one  in  his  order,  having  first  prepared  himself,  de- 
clares, with  all  the  eloquence  and  acuteness  in  his  power,  but  without 
wrangling,  what  is  wisest  and  safest  to  be  done.  And  if  God  suggests  the 
best  opinion  to  the  youngest  amongst  us,  we  agree  to  it  without  envy  or 
detraction.1' — Pet.  Bl.  ep.  6. 
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established  the  Professorship.  It  appears,  however,  to 
have  made  but  little  progress,  and  to  have  excited  not 
a  little  the  jealousy  and  opposition  of  the  Barons  and 
People.  Another  poetic  prophecy  was  then  nearly  ful- 
filled : 

"  Romanos  rerum  dominos  gentemque  togatum."* 

The  subject  world  shall  Rome's  dominion  own, 
And  prostrate  shall  adore  the  nation  of  the  gown. 

In  1144,  Stephen  issued  a  proclamation  forbidding 
its  study  ;  Vacarius  returned  into  Normandy ;  and  the 
zeal  of  the  laity  for  the  preservation  of  their  ancient 
laws  neutralised  the  exertions  of  the  Clergy  to  intro- 
duce the  new  system.  Hence  arose  a  severe  contest 
between  the  Clergy,  on  behalf  of  the  Civil  and  Canon 
Law,  and  the  Nobility  and  Laity,  in  defence  of  the 
Common  Law.  The  effect  of  persecution  against  the 
professors  and  students  of  the  Civil  Law,  by  the  Com- 
mon-law Lawyers  may  be  seen  in  the  remark  of  John  of 
Salisbury,  "  that  by  the  blessing  of  God,  the  more  the 
study  of  it  was  persecuted,  the  more  it  flourished." 
The  Clergy,  however,  were  ultimately  defeated.  The 
struggle  continued  through  the  reign  of  Henry  II.  to 
that  of  Edward  I.,  when  the  old  law  of  England  tri- 
umphed (see  the  Statute  of  Merton,  20  Hen.  III.  c.  9. 
and  12  Rich.  II.)  Early  in  the  reign  of  Henry  III.  some 
episcopal  institutions  forbade  Ecclesiastics  to  appear 
as  advocates  in  foro  seculari.  They  then  abandoned 
the  temporal  courts,  and  discreetly  concentrated  their 
attention  to  the  object  of  enlarging  the  peculiar  jurisdic- 
tions of  their  own  ecclesiastical  courts,  and  maintain- 

*  Virgil.     Eneid,  i.  282. 
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ing  their  asserted  independence  of  the  secular  power  of 
the  law  and  state.  These  facts  will  sufficiently  explain 
why  some  of  the  proceedings  of  the  Court  of  Chancery 
ere  so  conformable  to  the  civil  law. 

It  is,  however,  but  just  to  state  that  the  present  ad- 
ministration of  the  Civil  and  Canon  Law  as  variously 
modified  in  the  Ecclesiastical,  Admiralty,  and  University 
Courts,  is,  as  regards  dispatch,  cheapness,  and  justice, 
much  superior  to  that  of  certain  of  its  contemporaries. 

But  not  to  anticipate  the  order  of  time,  it  will  only 
be  necessary  here  to  remark  that  the  early  history  of  the 
Chancery  during  the  first  twelve  centuries,  discovers 
little  trace  of  any  Equitable  Jurisdiction.  The  great 
offices  of  Chancellor  and  Lord  Keeper  were  successively 
filled  by  Ecclesiastics.  The  bulk  of  this  volume  would 
be  unnecessarily  increased  by  any  chronological  list  of 
their  names,  or  any  details  of  their  political  and  official 
biography.  The  greater  number  may  be  fairly  judged 
by  the  character  of  one  of  these  ecclesiastical  Chancel- 
lors, Robert  Bluot,  Bishop  of  Lincoln,  a  wholesale 
dealer  in  Church  Preferment,  and  who  died  in  prison  for 
his  misdeeds  (where  many  more  ought  to  have  expired,) 
of  whom  Coke  dryly  observes  "  that  he  lived  without 
love,  and  died  without  pity,  save  of  those  who  thought  it 
pity  he  lived  so  long."   (A.  D.  1090.) 

In  1258,  42.  Hen.  III.,  Walter  de  Merton  held  the 
seal.  The  nation  at  this  time  appears  to  have  been  worn 
out  with  oppression,  and  the  Barons,  with  their  military 
tenants,  attempted  the  work  of  reformation,  by  forcing 
on  the  King  articles  for  redress  of  grievances.*  The 
Chancellor  was  to  be  chosen  by  twenty-four  commis- 
sioners, twelve  to  be  appointed  by  the  King  and  twelve 
by  the  Barons. 

*Rapin,  vol.  1.  335. 
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A  flood  of  corruption  followed  this  incongruous  deluge 
of  jurisdiction.  The  Norman  Kings,  who  were  ingeni- 
ous adepts  in  realizing  profit  on  every  opportunity, 
commenced  the  sale  of  Judicial  Offices.  The  Plantage- 
nets  followed  their  example.  In  Madox,  chap,  ii.,  and 
in  the  Cottoni  Posthuma,  may  be  found  innumerable 
instances  of  the  purchase  of  the  Chancellorship,  and 
accurate  details  of  the  amount  of  the  consideration 
monies.  The  example  of  a  King  is  said  to  be  a  warrant 
to  his  subjects.  What  was  bought  must,  of  course,  be 
sold,  and  justice  became  henceforth  a  marketable  com- 
modity, and  the  sale  of  it  a  staple  trade.  Madox  truly 
describes  the  sale  of  judicial  redress  as  the  worst  abuse 
under  the  Anglo-Norman  Government.  The  Courts  of 
Law  became  a  huckster's  shop :  every  sort  of  produce, 
in  the  absence  of  money,  was  bartered  for  "  justice.'* 
"  The  King,  we  are  often  told,  is  the  fountain  of  justice  ; 
but  in  those  ages,  it  was  one  which  Gold  alone  could 
unseal — men  fined  to  have  right  done  them  ;  to  sue  in  a 
certain  court ;  to  implead  a  certain  person ;  to  have 
restitution  of  land  which  they  had  recovered  at  law  !" 
— (Hist.  Excheq.*)      The  same  fountain,    it   must  be 

*  Madox,  in  his  12th  chapter,  gives  various  curious  instances  and  detail* 
of  Fines  on  Law  proceedings  which  were  long  the  most  lucrative  branch 
of  the  royal  revenue.    They  are  classed  under  five  divisions: — 

I.  Fines  to  have  Justice  and  Right. 

II.  Fines  for  Writs,  Pleas,  Tryals,  and  Judgment. 

III.  Fines  for  expedition  of  ditto. 

IV.  Fines  for  delay  thereof. 

V.  Fines  payable  out  of  the  Debts  to  be  recovered. 

Benet  de  Blakeham  gave  two  Palfreys  and  one  Hawk,  that  Ralph,  son 
of  Brian,  and  others  might  be  summoned  to  appear  before  the  King's  Justice* 
to  answer  to  the  said  Benet,  for  his  Chattels,  which  they  unjustly  carried 
away  and  spoiled.  (Maj .  Rot.  0.  J.  Rot.  17.)      Hugh  de  Normanvill  fined 
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remembered,  is  still  flowing,  although  the  labour  and 
wisdom  of  after  ages  have  confined  its  streams  within 
narrower  channels,  and  conducted  them  through  districts 
in  which  they  are  turned  to  some  good  account.  It  was 
said  of  old  that  the  secret  of  Government  was  first  dis- 
closed when  it  was  shewn  that  an  Emperor  might  be 
created  elsewhere  than  at  Rome ;  in  like  manner  it 
may  be  said  that  Justice  was  unveiled  in  England 
when  Laymen  could  read  and  write,  and  perform  the 
duties  of  an  Ecclesiastical  Chancellor;  and  the  Ecclesi- 
astics perfected  this  change  when  Pope  Innocent  en- 
joined Richard  I.  to  remove  Walter  Hubert,  Archbishop 
of  Canterbury,  from  the  office  of  Justiciary,  and  de- 
nounced the  interference  of  Ecclesiastics  in  secular 
affairs.*     (Matth.  Paris,  in  anno  1198.) 

in  one  Horse  and  one  Hawk,  and  two  dogs  for  Partridges,  to  have  a  Writ, 
&c.  Bacon,  cheese,  seed,  and  every  sort  of  agricultural  produce,  were  a 
circulating-  medium,  exchangeable  for  justice  !  After  the  same  principle 
the  Barons  paid  fines  for  the  King's  Licence  to  marry  certain  parties.  See 
Madox  passim.  These  facts  throw  great  light  on  the  remedial  clauses  in 
the  great  Charters  of  Liberties.  Thus  Madox  says  "  by  nulli  vendemus, 
were  excluded  the  excessive  high  fines  :  by  nulli  negabimus,  the  stopping 
of  suits  or  proceedings,  and  the  denial  of  writs  :  by  nulli  differ emus,  such 
delays  as  were  before  wont  to  be  occasioned  by  the  couuterfines  of  Defen- 
dants (who  sometimes  outbid  the  Plaintiffs)  or  by  the  Prince's  will." — Chap, 
xii.    Sect.  6. 

*  In  the  first  year  of  the  reign  of  John,  A.  D.  1199,  this  same 
deposed  Justiciary,  Walter  Hubert,  Archbishop  of  Canterbury,  was 
created  Chancellor,  on  which  occasion  a  Nobleman  is  reported  to  have 
observed  in  scorn,  (Rapin,  vol.  i.  2G1)  "  I  have  often  seen  a  Chancellor 
made  a  Bishop,  but  I  never  before  saw  an  Archbishop  made  a  Chancellor." 
Hubert  received  it  as  a  reward  for  assisting  the  King  in  attaining  the 
crown.  His  acceptance  of  the  office  appears  to  have  been  considered  a 
sad  disparagement  to  his  ecclesiastical  dignity.  Indeed,  not  many  years 
previous,  at  the  council  of  Melfi,  under  Pope  Urban  II.,  A.  D.  1190,  the 
canonists  had  denounced  the  union  of  divinity  and  law  as  abominable  : 
"  Falsa  fit  pcenitentia  (laici)  cum  penitus  ab  officio  curiali  vel  negotiali  non 
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It  is  time  now  to  proceed  towards  the  introduction  of 
the  Equitable  Jurisdiction  of  the  Court.  This  is  not 
mentioned  by  any  of  our  ancient  law  writers,  Bracton, 
Glanvil,  Fleta,  Britton,  or  by  the  author  of  the  old 
Dialogus  de  Scaccario. 

Fleta  (circa  Edw.  1.)  gives  the  following  account  of 
the  Chancery. 

"  There  is  among  the  rest,  a  certain  office  called  the 
Chancery,  which  ought  to  be  committed  to  a  prudent 
and  discreet  person,  as  a  Bishop,  or  other  Clergyman 
of  great  dignity,  together  with  the  care  of  the  great 
Seal  of  the  Kingdom  ;  whose  substitutes  are  all  the 
Chancellors  in  England,  Ireland,  Wales,  and  Scotland, 
and  all  who  have  custody  of  the  King's  Seals,  every 
where,  except  the  keeper  of  the  Privy  Seal.  To  whom 
are  associated  Clergymen,  honest  and  circumspect,  sworn 
to  our  Lord  the  King,  who  have  a  more  ample  know- 
ledge in  the  Laws  and  Customs  of  England.  And  to 
their  office  it  belongs  to  hear  and  examine  the  Petitions 
and  Complaints  of  Plaintiffs,  and  to  give  them  a  Remedy, 
according  to  the  nature  of  the  Injuries  shewn  by  them." 
c.  13. 

recedit,  quae  sine  peceatis  agi  ulla  ratione  non  praevalet.)"  (Act.  Concil, 
apud  Baron,  c.  16.J  "  The  repentance  of  a  layman  is  fallacious  unless  he 
abandons  the  pursuits  of  law  and  commerce,  which  it  is  impossible  to 
exercise  in  any  manner  without  sin." — It  was  the  almost  contemporary 
remark  of  one  of  the  Fathers,  that  there  are  three  sorts  of  people  who 
make  hardly  any  use  of  the  laws  they  prescribe  to  others : — "  No  man 
departs  more  from  justice  in  affairs  than  a  lawyer  ;  no  man  observes  less 
the  regimen  of  health  than  a  physician ;  no  man  fears  less  the  remorse  of 
conscience  than  a  divine.  Lawyers  who  so  much  advise  others  to  go  to 
law,  seldom  engage  in  it  themselves ;  physicians  who  prescribe  so  many 
remedies  to  their  patients,  take  very  few  in  their  own  illnesses;  and 
divines  who  specify  to  others  so  many  articles  of  faith,  believe  very  few 
things." 
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CHAPTER  III. 

ORIGIN   OF  EQUITABLE  JURISDICTION. 

OPPOSITION  TO   IT  IN  THE   REIGNS    OF   EDWARD    III.    AND 
RICHARD  II. 


Tur.  Court  of  Equity  is  now  become  the  court  of  the  greatest 
judicial  consequence.  This  distinction  between  Law  and  Equity,  as 
administered  in  different  Courts,  is  not  at  present  known,  nor  seems  to 
have  ever  been  known,  in  any  other  country  at  any  time.  It  seems  pro- 
bable that  when  the  Courts  of  Law,  proceeding  merely  upon  the  ground 
of  the  King's  original  writs,  and  confining  themselves  strictly  to  that 
bottom,  gave  a  harsh  or  imperfect  judgment,  the  application  for  redress 
used  to  be  to  the  King  in  person,  assisted  by  his  Privy  Council}  and  they 
were  wont  to  refer  the  matter  either  to  the  Chancellor  and  a  select  com- 
mittee, or  by  degrees  to  the  Chancellor  only,  who  mitigated  the  severity 
or  supplied  the  defects  of  the  judgments  pronounced  in  the  Courts  of 
law,  upon  weighing  the  circumstances  of  the  Case. — Blxckstone's  Com- 
mentaries, b.  iii.  ch,  4. 


In  the  preceding  chapters  the  origin  and  growth  of 
the  judicature  founded  on  Prerogative,  and  its  inroads 
on  the  Ancient  Courts,  have  been  briefly  detailed  to  the 
period  of  the  Conquest. — A  more  particular  history- 
would  not  advance  the  objects  of  the  present  inquiry  : — 
indeed  it  would  occupy  volumes  of  historical  details. 
The  circumstantial  narrative  would  be  uninteresting  to 
the  general  reader,  and  the  law  student  will  better  in- 
form himself  by  consulting  the  works  of  the  old  legal 
writers. 
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The  Chancery  has  been  shewn  to  be,  in  the  homely 
language  of  Lambard,*  "  the  forge  and  shop  of  ail  ori- 
ginalls." — In  the  course  of  time  it  gradually  assumed 
an  equitable  jurisdiction,  dispensing  equity,  on  rules  of 
decision  distinct  from  the  literal  maxims  of  law.  The 
Chancellor  progressively  obtained  and  exercised  the 
power  of  moderating  and  tempering  the  written  and 
common  law.  Lambard  quaintly  says,  "  to  apply  one 
general  law  to  all  particular  cases,  were  to  make  all 
shoes  by  one  last,  or  to  cut  one  glove  for  all  hands, 
which  how  unfit  it  would  prove,  every  man  may  readily 
perceive." f  The  Chancellor  specially  considered  the 
person,  time,  place  and  other  circumstances  of  every 
particular  case,  and  was  supposed  to  make  his  decision 
on  the  rule  of  nature  and  conscience,  and  not  by  the  let- 
ter of  the  national  law. 

The  rise  and  progress  of  Equitable  Jurisdiction  must 
be  traced  in  the  history  of  the  Norman  and  Planta- 
genet  dynasties,  and  lastly  in  the  increasing  civiliza- 
tion and  opulence  of  the  country. — It  originated  in 
the  contentions  and  jealousies  of  the  three  estates  of 
the  realm.  The  People  fled  to  the  King  for  redress 
against  the  oppression  of  the  Aristocracy,  and  from 
suborned  Judges  and  Juries.  The  Monarch  seldom 
missed  an  occasion  for  advancing  his  prerogative  and 
of  fortifying  himself  against  the  growing  power  of  the 
Nobility:  he  took  the  opportunity,  in  remedying  injus- 
tice, at  the  same  time  to  extend  his  judicial  authority. 
On  the  other  hand,  when  the  monarchical  usurpation 
goaded  the  other  two  estates  to  union  against  the  crown, 
the  People  and  Barons  joined  in  controlling  the  in- 
roads of  royal  power.  %     The  growing  intelligence  of 

*  Arcbion.  p.  58.  ed.  1635.  f  Id.  p.  78. 

X  See  Brodie,  vol.  i.  p.  166. 
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the  country  ultimately  fashioned  and  confined  the 
Court  of  Chancery  to  its  present  jurisdiction  of  deter- 
mining' the  exceptions  to  general  rules. — Although  the 
mode  of  equitable  jurisdiction,  as  administered  in  Chan- 
cery, is  peculiar  to  England,  yet  the  principle  has  been 
more  or  less  adopted  in  courts  of  judicature  in  most 
countries  which  have  attained  a  certain  degree  of  poli- 
tical refinement.  Mr.  Butler*  has  excellently  exhibited 
this  analogy  in  the  Roman  law,  where  the  Praetor  cer- 
tainly pronounced  equitable  decrees,  the  general  object 
of  which  had  sometimes  a  corrective,  and  sometimes  a 
6uppletory,  operation  on  the  subsisting  laws—  substituting 
certain  equitable  principles  of  justice  in  lieu  of  the  more 
rigid  technical  rules ;  and  where  the  law  was  silent,  sup, 
plying  its  deficiencies  by  arbitrary  dicta. 

The  present  existing  Courts  of  Justice  originated 
therefore  in  the  delegation  of  the  royal  power.  The 
applications  to  the  Monarch  for  judicial  relief  were  by 
Bill  or  Petition.  They  were  sometimes  preferred  to  him 
in  person,  and  sometimes  in  Parliament  or  in  Coun- 
cil. The  Grand  Council  and  the  Privy  Council  had 
their  successive  interests  and  powers  in  the  transactions 
thus  brought  before  them.  We  need  not  wander  in  those 
times  which  have  been  described  as  (i  Rome's  hour  and 
the  power  of  darkness,"  or  note  all  the  contracts  and 
compromises  between  Popes,  Kings,  Nobles,  and  strug- 
gling Freemen,  which  from  time  to  time  changed  the 
form  and  effect  of  these  early  judicial  proceedings.  The 
national  records,  however,  exhibiting  the  constant  pro- 
tests and  remonstrances  of  the  honest  and  wise  oppo- 
nents of  despotic  encroachment,  are  worthy  of  citation, 
as   they  illustrate  the  causes  and  practical  remedies  of 

*  Horse  Juridicae  Subsecivae.  ed.  1807   p.  66. 
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the  judicial  grievances  under  which  the  nation  still  suf- 
fers :  they  will  shew  the  progress  of  the  destructive  ivy 
round  the  oak,  and  prove  that  the  rust  of  barbarism  still 
cankers  the  vitality  of  English  Justice. 

One  of  the  early  uses  of  Parliaments  appears  to  have 
been  the  assisting  the  King  in  disposing  of  and  answering 
the  Petitions  which  were  presented  on  the  meeting  of 
every  new  parliament.  Parliaments  it  is  well  known 
were  anciently  sessional :  they  were  called  for  specific  ob- 
jects, and  as  a  celebrated  constitutional  writer  has  proved, 
"  the  yearly  parliaments  were  fresh  and  fresh."  *  As 
they  only  met  at  intervals  for  a  few  days,  the  increasing 
pressure  of  business  incident  on  the  increasing  wealth 
of  the  country  caused  the  Parliament  to  resort  to  the 
system  of  delegation.  A  very  remarkable  Ordinance 
made  in  the  8th  of  Edward  I.  recites  that  the  People 
who  came  to  Parliament  were  often  "  delayed  and  dis- 
i(  turbed  to  the  great  grievance  of  them,  and  of  the 
"  court,  by  the  multitude  of  Petitions  laid  before  the 
"  King,  the  greatest  part  whereof  might  be  dispatched 
"  by  the  Chancellor,  and  by  the  Justices;  therefore  it  is 
"  provided  that  all  the  petitions  which  concern  the  seal, 
"  shall  come  first  to  the  Chancellor ;  and  those  which 
"  touch  the  Exchequer,  to  the  Exchequer;  and  those 
"  which  concern  the  Justices,  and  the  law  of  the  land, 
(<  to  the  Justices;  and  those  which  concern  the  Jews,  to 
"  the  Justices  of  the  Jews  ;  and  if  the  affairs  are  so 
"  great,  or  if  they  are  of  Grace,  that  the  Chancellor 
"  and  others  cannot  do  it  without  the  King,  then  they 
"  shall  bring  them  with  their  own  hands  before  the  King, 
"  to  know  his  pleasure;  so  that  no  Petitions  shall  come 

*  An  Essay  concerning  Parliaments  at  a  certainty,  or  the  Kalends  of 
May,  by  Samuel  Johnson,  4to.  1693. 
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"  before  the  King,  and  his  Council,  but  by  the  hands 
"  of  his  said  Chancellor,  and  other  chief  ministers ;  so 
"  that  the  King  and  his  Council  may,  without  the  load 
"  of  other  business,  attend  to  the  great  business  of  his 
"  Realm,  and  of  other  foreign  countries."* 

The  Chancellor's  office  from  this  time  received  a  consi- 
derable accession  of  power  and  dignity,  according  to  the 
personal  character  and  ambition  of  the  succeeding  Chan- 
cellors, and  their  respective  influence  with  their  Royal 
masters  and  the  Barons,  f  The  natural  consequence  of 
this  crude  and  delegated  system  of  jurisprudence  was 
soon  experienced  in  streams  of  injustice  and  a  general 
malversation  in  office.  So  overwhelming  did  these  evils 
become,  that  many  ancient  Parliaments  were  called  for 
the  specific  object  of  legal  reform.  Such,  says  Prynne,J 
were  "  the  ancient  Parliaments  of  Maribridge,  Glouces- 
ter, West.  1,2,  (anno  50  H.  3.  &  3,6,  13  Ed.  1.)  the  scope 
of  whose  respective  summonses,  consultations,  and  laws, 
is  thus  notably  expressed  in  their  respective  printed  Pro- 
logues. '  For  the  great  mischiefs  and  disherisons  that 
the  people  of  this  realm  of  England,  have  hitherto  suf- 
fered, thro'  default  of  the  Law,  that  failed  in  divers 
cases,  within  the  same  realm,  and  that  the  People  might 
have  and  obtain  more  speedy  Justice  in  their  sutes  and 
oppressions  than  they  had  before ;  our  Sovereign  Lord 
the    King,   for   the  amendment  of  the  Lawes,  for  the 

•  Ryley's  Placita  Parliamentaria.  p.  442. 

f  Ranulph  de  Neville,  Bishop  of  Ely  and  Chancellor,  refused  to  de- 
liver up  the  Seal  when  Henry  III.  demanded  it,  the  Bishop  contending  that 
he  had  received  it  from  the  Parliament.  The  King  notwithstanding  nomi- 
nally deprived  him  of  the  office  or  title,  but  the  contumacious  ecclesiastic 
retained  the  more  substantial  part — the  profits,  Maith.  Weaim.  in  an.  1260, 
and  Maith.  Paris,  1236. 

%  Prynne's  Writs,  part  4.  Epistle  Dedicatory. 
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relief  of  his  people,  and  to  eschue  such  mischiefs,  dam- 
ages, and  disherisons,  and  for  the  more  speedy  adminis- 
tration of  Justice,  as  belongethto  the  office  of  a  King", 
hath  called  the  most  discreet  men  of  the  Realm  together, 
as  well  of  the  higher,  as  of  the  Lower  Estate,'  "  &c. 

The  same  industrious  antiquary  then  declares  the  re- 
dress of  judicial  abuses  to  be  the  very  first  duty  and  power 
of  Parliament — "  the  fountain  from  whence  all  Lawes 
and  Statutes  for  the  speedy  execution  and  distribution  of 
common  right,  justice,  to  all  and  every  subject,  high  or 
low,  rich  or  poor,  bond  or  free,  without  obstruction, 
denial,  suspension  or  delay  originally  flow :  the  remover, 
corrector  of  all  corruptions,  abuses,  remoraes  which 
hinder,  retard,  elude,  prevent,  pervert,  and  supplier  of 
all  defects,  remedies,  helps,  which  may  promote  and 
accelerate  the  free  course  and  progress  of  Law  and 
Public  Justice.1'  * 

The  charters,  parliament  rolls,  and  prologues  to  the 
various  early  statutes,  confirm  these  facts  without  any 
further  quotations. 

It  is  a  singular  and  interesting  proof  of  the  sagacity 
of  our  ancestors,  that  in  order  to  insure  simplicity  and 
integrity  in  the  construction  of  their  laws,  and  the 
disinterested  performance  of  parliamentary  duties,  prac- 
tising Lawyers,  were,  by  repeated  acts  and  ordinances 
disqualified  from  sitting  in  the  House  of  Commons,  f 

*  Idem,  p.  695.  This  extraordinary  character,  not  inaptly  styled 
"  a  voluminous  zealot,"  although  a  Bencher  of  Lincoln's  Inn,  declares  his 
object  "  to  suppresse  the  supernumerary  multitudes  of  dishonest  ignorant 
vexatious  Attorneys,  Solicitors,  Apparitors,  Pettifoggers,  Barreters,  Pro- 
jectors swarming  in  all  parts  of  the  realm,  to  the  People's  great  oppres- 
sion."    Epist.  Ded. 

t  See  Ordinance  Rot.  Pari.  an.  46  Edward  iii.  n.  13.— Prynne's  Preface 
to  Cotton's  Abridgment,  and  Coke,  4  iust. 
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This  prohibition  was  often  inserted  in  the  writ  of  sum- 
mons.* Prynne,  with  his  usual  zeal  against  law-craft, 
elaborately  argues  the  propriety  of  their  exclusion,  which 
he  asserts  shortened  the  duration  of  the  Sessions,  faci- 
litated business,  simplified  much  the  verbiage  of  acts  of 
Parliament,  and  had  the  effect  "  of  restoring  laws  to 
their  primitive  Saxon  simplicity,  and  making  them  short, 
like  God's  commandments."  ( Writs,  part  4.  p.  619, 
andpref.  to  Cotton  s  Abridgment. J 

It  is  remarkable  also  that  the  Lawyers  were  the  first 
class  of  society  expressly  excluded  from  sitting  in  the 
House  of  Commons,  and  it  is  conjectured  that  the 
words  gladiis  cine 1 08,  introduced  into  the  writs  of  sum- 
mons in  the  reign  of  Edward  III.  circa  1352,  were 
originally  devised  to  effect  their  exclusion.  It  wa9 
thought  that  they  got  into  Parliament  as  a  goodly  op- 
portunity of  making  their  court  to  the  minister,  and  for 
the  emolument  of  the  attendance.  The  Country  Gen- 
tlemen at  that  period  were  no  less  disinclined  by  the 
expence,  than  disgusted  at  the  maladministration  of 
Roger  Mortimer.  The  Lawyers  abounded  in  the  house: 
— "  four  shillings  a  day,  the  constant  wages  of  a  knight 
of  the  shire,  though  more  than  ten  times  that  sum  in 
our  days,  was  not  a  sufficient  equivalent  for  the  trouble 
and  inconveniences,  which  a  gentleman  of  the  first  dis- 
tinction in  his  county  must  undergo  by  removing  to 
London ;  nor  indeed  was  it  worth  his  attention  :  but  it 
was  a  very  considerable  advantage  to  a  Lawyer,  whose 
business    called    him   thither  in   term   time;    the  terms 

•  A  Writ  of  Summons,  Anno  5.  H.iv.  dated  at  Lichfield,  for  a  Parliament 
to  be  held  apud  Coveutre,  excluded  Sheriffs  and  Lawyers — "  Nolumus 
autem  quod  tu,  nee  aliquis  alius  vicecomes  Kegni  nostri,  nee  Appreutitius, 
vel  aliquis  alius  homo  ad  legem  aliqualiter  sit  electus." 
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being  in  those  days  the  usual  times  of  Parliaments  sit- 
ting." * 

The  Sheriffs  of  the  different  counties  were  enjoined 
to  return  the  best  qualified  and  most  considerable  knights 
of  the  shires,  and  not  "  tricking  fellows  and  maintainers 
of  false  suits."  But  as  a  still  more  efficient  obstacle  to 
their  intrusion  in  Parliament,  it  was  enacted  that  no 
Lawyers  in  the  House  of  Commons  should  thenceforth 
have  any  wages.  Coke,  (Inst.  iv.  fol.  10  and  48)  is 
extremely  wrath  against  this  exclusion ;  and  with  much 
special  pleading  labours  to  prove  that  they  were  excluded 
by  ordinance  and  not  by  statute.  The  interdiction  how- 
ever was  recorded  on  the  Parliament  rolls,  in  a  petition 
from  the  Commons  with  the  king's  answer,  and  Carte 
considered  it  still  binding!  Coke,  confined  himself  to 
the  above  technical  objection,  and  does  not  argue  that 
anjr  benefits  had  accrued  from  the  exercise  of  their  legis- 
lative functions:  Carte  very  justly  says,  "  could"  [the 
reverse  of]  "  this  be  shewn,  people  would  not  despair,  as 
too  many  do,  of  seeing  any  reformation  made  in  the  law 
of  this  kingdom,  whilst  such  a  number  of  the  profession 
sit  in  Parliament :  it  is  a  thing  extremely  wanted ;  and 

•  Carte,  vol.  Hi.  480 — The  same  able  historian  writes — "Whether  it 
was  the  ever  open  haud  of  a  practising  lawyer,  always  ready  to  grasp  a 
fee,  or  the  extravagant  deference  paid  to  that  fee  ;  as  if  a  motive,  sordid 
in  its  nature,  could  so  hallow  a  cause  of  cursed  iniquity,  as  to  reuder  it  fit 
for  any  man  to  prostitute  his  tongue  in  its  behalf,and  to  employ  what  talents 
he  has  (either  in  argumentation,  eloquence,  skill  in  the  quirks  of  the  law, 
or  in  out-facing  truth  itself)  to  pervert  justice,  to  impose  on  the  minds  of 
Jurors,  and  influence  them  to  an  unjust  verdict ;  or  whether  a  strong  bias, 
habitual  disposition,  and  fruitful  genius,  in  too  many,  for  turning  every 
trust  and  situation  in  life  to  their  own  private  advantage,  were  the  reasons 
why  one  of  the  wisest  of  our  kings,  with  his  council  composed  of  great 
men,  and  parliaments  themselves,  thought  it  necessary  to  incapacitate 
practising  lawyers  from  sitting  in  the  house  of  commons,  it  is  certain  they 
were  the  first  set  of  men  expressly  excluded." — Id.  p.  480. 

F 
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nothing-  but  an  inordinate  love  of  gain,  or  a  shameful  indo- 
lence and  disregard  of  the  public  good,  can  restrain  men 
from  endeavouring  to  be  as  useful  to  the  world,  as  they 
are  enabled  to  be  by  their  respective  talents." — p.  483. 

These  singular  historical  facts  are  not  immediately 
connected  with  the  subject  of  the  present  chapter,  but 
are  only  introduced  chronologically,  and  as  part  of  the 
history  of  our  corrective  jurisprudence.  The  future 
pages  of  this  volume  will  shew  whether  seats  in  the 
English  Parliament  have  not  been  long  regarded  and 
used  by  British  Lawyers  as  the  stepping-stones  to  legal 
preferment  :  whether  political  apostacy  has  not  been 
purchased  by  crown  offices,  chancery  masterships,  et  ce- 
tera ;  whether  those  who  from  their  study  of  the  English 
liberties  understood  them  best,  using  that  knowledge  as 
the  passport  to  power,  have  not  betrayed  the  cause  of 
freedom  ;  in  short  whether  the  reform  of  the  law  has  not 
been  retarded  and  prevented  for  centuries  past  by  the 
efforts  of  Parliamentary  Lawyers  whose  sinister  interests 
were  thriving  on  its  abuses — 

"  Loud  and  upright,  till  their  price  be  known, 


They  thwart  the  King's  supplies  to  raise  their  own. 

But,  to  return  from  this  digression  to  the  history  of 
equitable  jurisdiction.  Lambard  supposes  that  when  the 
Courts  of  Chancery  and  King's  Bench,  ceased  to  be 
ambulatory  about  the  4th  Edward  III.,  that  the  King 
delegated  to  the  Chancellor  with  the  great  seal  his  pre- 
eminence of  jurisdiction,  in  civil  causes,  as  well  for 
amendment,  as  for  aid  of  the  common  law  ;  but  that 
the  origin  of  Equity  may  be  more  properly  dated  from 
the  introduction  of  Uses  in  the   reign   of  Henry  IV.  * 

*  Arch  ion  62. 


Many  learned  antiquarian  lawyers  place  its  origin  much 
earlier.  The  controversy  is  however  no  way  important 
to  the  present  inquiry.  * 

The  reign  of  Edward  III.  may  certainly  be  considered 
as  the  period  when  the  Chancellorship  first  became  an 
important  judicial  office. — By  various  statutes  during 
this  period f  the  Chancellor  had  power  to  judge  the 
neglects  of  execution  of  the  Statutes  of  Wines  and 
Victuals,  and  to  determine  matters  of  controversy  be- 
tween parties  in  cases  depending  before  the  Parliament; 
also  in  some  questions  relating  to  the  King's  revenue: 
in  cases  of  Tythe,  Patent,  Wardship,  and  Dower.  By 
the  17th  of  Richard  II.  c.  6,  he  first  obtained  a  discre- 
tionary power  of  awarding  damages. 

A  most  important  record  in  the  22nd  Edward  III. 
affords  direct  and  perhaps  the  earliest  documentary  evi- 
dence of  the  commencement  of  the  Chancellor's  juris- 
diction in  equity.  It  is  a  writ  or  proclamation  thus 
translated,  from  the  original  words  of  the  Roll.  % 

"  The  King  to   the  sheriffs    of  London    greeting. — 

*  For  most  of  the  learning  on  this  subject  the  reader  is  referred  to  "A 
Discourse  of  the  Judicial  Authority  belonging,  to  the  office  of  the  Master 
of  the  Rolls,  London  oct.  1727,"  ascribed  to  Lord  Hardwicke.  "  The  legal 
Judicature  in  Chancery  stated,  with  remarks  on  a  late  book  entitled,  A 
Discourse  of  the  Judicial  authority,  <$c  oct.  1727,  said  to  be  written  by 
Mr.  Burroughs — And  to  "  A  Preface  to  the  Discourse,  SfC.  an  answer,  $c. 
to  the  I. egal  Judicature,  in  Chancery  stated,  oct.  1728"  Also  to  several 
tracts  in  the  Collectanea  Juridica,  and  in  Hearne's  Curious  Discourses 
The  date  of  the  first  bills  in  Chancery  now  remaining-  on  record,  is  said 
to  be  about  1394.  16  Richard  ii.  Some  valuable  collections  and  reports 
however  of  Chancery  proceedings  are  expected  from  the  research  and 
labours  of  the  Record  Cominissknera. 

f  4  Edw.  iii.  c.  12—9.  c  1 — 14.  c.  5—27.  c.  26—36.  c  9  and  13. — 
37   c.  17— 38.  c.  9 

<l  J  Rex  vicccomit'  London  salutem.  Quia  circa  diversa  negotia  nos  et 
u  statum  regui  nostri  Angl.  concern  entia  sumus  indiei  nraltipliciter  occu- 
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"  Forasmuch  as  we  are  greatly  and  daily  busied  iu  va- 
"  rious  affairs,  concerning  us  and  (he  state  of  our  realm 
"  of  England:  We  will,  That  whatsoever  business,  re- 
"  lating  as  well  to  the  common  law  of  our  kingdom,  as 
"  our  special  grace  cognizable  before  us,  from  hence- 
"forth  be  prosecuted  as  followeth,  viz.  The  common 
"  law  business,  before  the  Archbishop  of  Canterbury 
".  elect,  our  Chancellor,  by  him  to  be  dispatched;  and 
"  the  other  matters  grantable  by  our  special  grace,  be 
"  prosecuted  before  our  said  Chancellor,  or  our  well 
"  beloved  Clerk,  the  keeper  of  the  Privy  seal,  so  that 
"  they,  or  one  of  them,  transmit  to  us  such  petitions  of 
"  business,  which  without  consulting  us  they  cannot 
u  determine,  together  with  their  advice  thereupon,  with*. 
"  out  any  further  prosecution  to  be  had  before  us  for 
"  the  same;  that  upon  inspection  thereof,  we  may  further 
"  signify  to  the  aforesaid  Chancellor  or  Keeper,  our 
"  will  and  pleasure  therein;  and  that  none  other  do  for 
ei  the  future  pursue  such  kind  of  business  before  us,  we 

u  pati,  volumus  quod  qualibet  negotia  tarn  commvnem  legem  regni  nostri 
"  Angl.  quam  gratiam  nostrum  specialem  roncernentia  penes  nosmetipso> 
"  hubens  exnunc  prose  que  nd">  eadem  negotia,  videlicit.  negotia  ad  commu- 
"  nem  legem  penes  veneratf  virum  elect'  Cantuar'  confirmat  Cancellarium 
u  nostrum  per  ipsum  expediend.  Et  alia  negotia  de  gratia  nostra  conce- 
"  denda  penes  eundem  cancellarium  seu  dilectum  clericum  nostrum  Custo- 
w  dem  sigilli  nostri  privati  prosequantur.  Ita  quod  ipsi  vel  unus  eorum  peti- 
"  tiones,  negotiorum  quae  per  eos  nobis  inconsultis  expediri  non  poterunt, 
14  una  cum  advisamentis  suis  indc  ad  nos  transmittant  vel  transmittal 
**  absque  alia  prosecutione  penes  nos  inde  faciend'  ut  his  inspectis  ulteriua 
"  praefato  Cancellario,  seu  Custodi  inde  significemus  velle  nostrum,  et 
"  quod  nullus  alius  hujusmodi  negotia  penes  nosmetipsos  de  catero  prose- 
"  quantur,  vobis  praecipimus  quod  statim  visis  praesentibus  praemissa 
"  omnia  et  singula  in  civitate  praedicta  in  locis  ubi  expediri  videritis 
•'  publice  proclamari,  faciatis  in  forma  prsedicta,  et  hoc  nullateuut 
"  omittatis.  Teste  Rege  apud  Langley  13.  die  Januarij,  Anno  regni  tui 
"  22  E.  3.  Claus  p.  1.  m,  2.  in  dorso  per  ipsum  Regem." 
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"  command  you  immediately,  upon  sight  hereof,  to  make 
"proclamation  of  the  premises"  &c. 

The  constant  and  bold  attempt  of  the  Commons  to 
restrain  this  novel  jurisdiction  during  its  infancy,  will 
be  briefly  shewn  by  collecting  and  extracting  from 
Prynne's  Cotton's  Abridgment  of  Records,  (foL  1679) 
the  repeated  parliamentary  petitions,  with  the  royal 
answers, 

8  Edward  3. — That  all  men  may  have  their  Writs  out 
of  the  Chancery  for  only  the  fees  of  the  Seal,  without 
any  Fine,  according  to  the  great  Charter,  Nulli  vende- 
mus  justiciam. 

Resp. — Such  as  be  of  course  shall  be  so,  and  such  as 
be  of  grace  the  King  will  command  the  Chancellor  to  be 
therein  gracious, — p.  15. 

15  Edward  3. — It  was  an  article  of  the  Commons, 
"  That  the  Chancellor  and  all  other  officers  there  named, 
may  be  chosen  in  open  Parliament ;  they  also  there 
openly  sworne  to  observe  the  laws  as  aforesaid." — p.  32. 

Resp. — The  King  liketh,  that  if  any  such  officer  dyeth, 
or  otherwise  shall  fall  void,  that  in  the  choice  of  a  new 
officer  he  shall  have  the  assent  of  the  Nobles  ;  and  that 
such  officer  shall  be  sworne  at  the  next  Parliament,  ac- 
cording to  the  Petition. — p.  34. 

17  Edward  3. — "  That  the  Chancellor  and  Treasurer 
may  be  Peers  of  the  realm,  and  no  stranger  appointed 
thereunto,  neither  that  they  attend  any  other  office." 

To  this  the  King  appears  to  have  pleaded  his  pre- 
rogative. 

Resp. — "  The  King  will  appoint  such  officers  as  shall 
best  like  him." — p.  39. 
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In  this  Parliament  it  was  enacted  "  That  the  Laws  of 
the  Realm  he  free,  and  denied  to  no  man  ;  the  which 
are  now  so  dear,  as  now  no  man  can  well  follow  them." 
—p.  41. 

21  Edward  3. — Among  the  Petitions  and  Answers  in 
this  Parliament  is  recorded  as  follows — "  Whereas  the 
King  hath  ordained  two  Great  Seals  for  sealing  of  Ju- 
dicial Writs  in  the  Common  Pleas  and  K.  B. :  for  every 
which  judicial  Writs  the  Commons  pay  seven-pence,  and 
for  the  originals  six-pence  ;  That  he  will  ordain  a  Small 
Seal  for  Judicial  Writs,  so  as  men  may  pay  but  3  pence 
for  a  seal,  to  the  great  ease  of  the  People;  and  then 
will  more  Writs  be  purchased  to  the  King's  great  ad- 
vantage: For  now  the  Suit  is  so  hard  and  dear,  that  the 
mean  sort  are  not  able  to  pursue  their  rights. 

Resp. — Unto  poor  men  shall  be  given  for  God's  sake; 
and  it  is  reason  that  such  as  are  able,  do  pay  as  in  former 
times  hath  been  used." — p.  60. 

21  Edward  3. — Whereas  Judgment  in  divers  places 
hath  long  depended  and  not  given  for  difficulty  of  Law, 
that  the  King  will  ordain,  That  Judgment  may  be 
given  without  longer  stay. 

Resp. — The  Justices  before  whom  such  Pleas  are  hang- 
ing, shall  give  judgment  as  soon  as  well  they  may  ;  and 
if  they  cannot  so  do,  then  the  tenor  of  such  Record,  and 
the  process  of  such  Pleas  shall  come  into  the  Parliament, 
and  there  shall  be  determined,  according  to  the  ordinance 
made  in  their  behalf. — p.  63. 

25  Edward  3. — That  no  fine  be  paid  for  Writs  out  of 
the  Chancery. 
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Resp. — The  Chancellor  shall  therein  respect  the  state 
of  the  Person. — p.  80. 

28  Edward  3. — That  the  Writs  of  the  Chancery  may  be 
at  reasonable  prices,  and  that  the  Clerks  of  the  Crown, 
and  others  for  Commissions,  and  such  like  do  content 
themselves  with  the  King's  allowance. 

Resp. — As  heretofore  the  same  shall  be. — p.  88. 

38  Edward  3. — That  the  Fines  of  the  Chancery  may  be 
as  they  were  at  the  Coronation  of  the  King. 

Resp. — The  King  would  them  to  be  reasonable  for  the 
ease  of  the  People. — p.  101. 

45  Edward  3. — That  there  be  no  fines  for  any  Writs  of 
the  Chancery. 

Resp. — The  Chancellor  shall  consider  the  state  of  the 
Person. — p.  112. 

51  Edward  3. — That  no  fines  be  taken  for  any  W'rits 
according  to  the  Great  Charter  Nvlli  vendemus,  fyc. 

Resp. — Let  it  be  according  to  the  discretion  of  the 
Chancellor  as  it  hath  been. — p.  149. 

1  Richard  2. — The  Commons  Petitioned  that  the  Chan- 
cellor and  other  Officers  might  be  chosen  by  the  Lords 
in  Parliament  and  Privy  Council  during  the  King's  Mi- 
nority.— p.  159. 

In  the  3rd  year  of  the  reign  of  the  same  monarch  the 
Commons  again  sought  to  narrow  the  widening  breaches 
made  in  the  common  law  by  the  new  jurisdiction  of  the 
Chancery  and  the  Council. 

ALSO  the  Commons  pray,   that  no  Writ  issuing  out  of 
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the  Chancery,  Letter  of  the  Privy  Seal,  or  secret,  bo  di- 
rected to  any  one  to  cause  him  to  come  before  the  Council 
of  the  King,  or  any  other,  to  answer  for  his  frank  tenement 
or  things  appurtenant  thereto,  as  hath  been  heretofore  or- 
dained, but  that  the  Common  Law  of  the  land  be  maintained 
to  have  its  due  course. 

Answer. — IT  does  not  seem  reasonable  that  our  Lord  the 
King  should  be  restrained,  that  he  be  not  able  for  reason- 
able cause  to  send  for  his  liege  subjects,  but  those  who 
shall  be  sent  before  the  Council  at  their  coming,  shall  not 
be  compelled  by  me  to  answer  finally  for  their  frank  tene- 
ment, but  as  they  would  be  elsewhere  compelled  in  manner 
as  the  Law  demands  and  the  case  requires,  and  put  in  due 
course.  Provided  always,  that  at  the  suit  of  a  party  where 
the  King  and  his  Council  would  be  credibly  informed  as 
to  maintenances,  oppressions,  and  other  outrages,  in  places 
where  the  Common  Law  is  not  able  duly  to  have  its  course, 
in  such  case  the  Council  may  be  able  to  send  for  the  per- 
son of  whom  the  Complaint  is  made  for  his  surety  to  answer 
for  his  misprision.  And  further,  at  their  good  discretion, 
to  compel  him  to  find  surety  by  Oath,  and  in  other  manner 
as  shall  seem  best  to  be  done  for  his  good  behaviour,  and 
that  he  will  not  by  himself  or  any  other  cause,  maintenance 
or  other  thing,  disturb  the  course  of  the  Common  Law,  to  the 
oppression  of  the  people.* 

5  Richard  2. — In  the  "  devices  of  the  Commons  exhi- 
bited in  a  Schedule"  they  petition  "  That  the  most  wise 
and  able  man  in  the  realm  may  be  chosen  Chancellor, 
and  that  he  seek  to  redress  the  enormities  of  the  Chance- 
ry, p.  197.  "  Whereupon  certain  of  the  Chief  Clerks  of 
the  Chancery,  certain  Justices,  Barons  of  the  Exche- 
quer, and  others  learned  in  the  Law,  were  appointed  to 

•  Rot.  Par.  3  Rlc.  ii  n  49.  rol  lit.  p  44. 
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consult  thereon,  and  to  present  to  the  Lords  their  devi- 
ses." "  All  which  made  report  accordingly  to  the  Lords 
and  Commons  ;  whereof  remedy  was  provided  in  part, 
&c."* 

In  the  13th  Richard  II.  the  Commons  renewed  their 
remonstrances  against  the  inroad  of  the  Council  on  the 
Common  Law,  but  were  met  by  the  opposition  of  prero- 
gative. 

ALSO  the  Commons  pray,  that  at  the  suit  of  the  Party, 
nor  on  suggestion,  none  of  the  liege  Subjects  of  the  King  be 
made  to  come  by  writ  of  Certiorari,  nor  by  any  other  such 
Writ,  before  the  Chancellor,  or  the  Council  of  the  King,  to 
answer  for  any  matter  where  a  remedy  is  given  by  the 
Common  Law,  unless  it  be  by  Writ  of  Scire  facias,  in  the 
County  where  it  is  found  by  the  Common  Law,  or  otherwise 
by  Statute,  upon  penalty,  on  the  Chancellor,  of  One  hundred 
pounds,  to  be  levied  to  the  use  of  the  King,  and  the  Clerk 
who  shall  write  the  Writ,  be  deprived  of  his  Office  in  the 
Chancery,  and  thenceforth  be  ineligible  to  any  Office  in  the 
Chancery  aforesaid. 

Answer. — THE  KING  will  preserve  his  Royalty  as  his 
Progenitors  have  done  before  him.f 

Having  in  vain  endeavoured  to  resist  the  introduction 
and  establishment  of  the  jurisdiction  of  the  Council,  the 
Commons  henceforth  directed  their  efforts  towards  its 
better  regulation. 

In  the  I7th  Richard  II.     The  Commons  petition— 

ASLO  the  Commons  Pray,  that  inasmuch  as  many  liege 
Subjects  of  the  Kingdom,  by  untrue  suggestions  made,  as 
well  to  the  Council  of  our  Lord  the  King,  as  in  the  Chancery 

*  Cotton's  Abridgment,  p.  197. 

t  Rot,  Par.  13  Ric.  ii.  n  33.   vol.  Hi.  p.  267. 
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of  our  Lord  the  King,  are  enjoined  to  appear  before  the  said 
Council,  or  in  the  Chancery,  upon  a  certain  penalty,  upon  a 
certain  day,  by  which  the  loyal  subjects  of  the  Kingdom  are 
unjustly  harassed  and  aggrieved  to  the  great  damage  of  your 
said  liege  subjects,  and  to  the  utter  destruction  of  their  estate, 
without  remedy  in  the  mean  time  to  be  had  for  their  damages 
and  cost — That  you  please  to  ordain  and  establish  in  this 
present  Parliament,  that  the  Chancellor  of  England  for  the 
time  being,  shall  have  full  power  to  cause  the  parties  com- 
plaining, in  such  Writs,  under  a  certain  penalty,  to  find 
sufficient  pledge  and  surety  to  make  satisfaction  to  the  Party 
Defendant  in  case  the  suggestion  be  not  true.  And  that  the 
said  Chancellor  shall  have  full  power  to  assess  and  tax  the 
Costs  and  Damages  so  coming  to  the  party  Defendant,  from 
the  party  Plaintiff,  and  shall  cause  execution  for  the  false 
suggestion  aforesaid.  Provided  always  that  no  frank  tene- 
ment or  other  Action  whatsoever,  which  may  be  tried  by  the 
Common  Law,  shall  be  tried  or  brought  into  the  Chancery 
aforesaid,  nor  elsewhere,  but  before  the  Justices  of  the 
King,  as  hath  been  heretofore  accustomed. 

Answer.— THE  KING  wills  that  the  Chancellor  for 
the  time  being  shall  have  power  to  ordain  and  award  damages 
according  to  his  discretion.* 

To  enumerate  the  Chancellors  in  the  reigns  of  Ed- 
ward III.  and  Richard  II.  would  be  scarcely  more 
relevant  than  extracting*  the  "  index  of  persons"  in  the 
Newgate    Calendar. f     There   were  many  who    "  made 

*  Rot   Par.  17  Ric.  ii  n.  52.  vol.  iii.  p  323. 

f  They  had,  however,  their  Poet  Laureats.  The  following  verses  to 
William  de  Longchampe,  Bishop  of  Ely,  Chancellor  to  Richard  I., 
(A,  D   1189)  were  written  by  Nigel  de  Wetekre — 

Quaesitus  regtii  tibi  Cancellarius  Angli, 
Primus  soiliciti  meute  petendus  erit. 
Hie  est,  qui  regni  leges  cancellat  iniquas, 
Et  mandata  pii  principis  aequa  facit. 
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the  sceptre  stoop,  by  stirring  up  envy  in  the  nobility, 
and  indignation  from  the  people." — It  appears  from 
Matthew  Paris,  the  Mirror  of  Justices,  and  several 
ancient  writers,  that  both  the  Chancellor  and  other  great 
officers  of  state  were  originally  appointed  by  the  Par- 
liament.* Bacon's  Selden  says — "  it  seems  but  reason- 
able that  the  Chancellor  should  hold  his  place  by  public 
election,  as  well  as  the  Grand  Justicier  (whose  plumes 
he  borrowed)  and  other  grand  officers  of  state  did  be- 
fore him  :  for  he  that  will  have  his  servant  to  work  for 
another,  must  give  the  other  that  honour  of  electing  him 
thereto  ;  nor  was  this  laid  aside  in  these  times,  but  a 
claim  was  put  in  for  the  election  of  this  principal  officer 
amongst  others." 

Such  was  the  constitutional  but  unsuccessful  opposi- 
tion of  the  Commons  in  the  reigns  of  Edward  HI.  and 
Richard  II.  to  the  progress  of  this  extraordinary  ju- 
risdiction. Common-sense  however  did  succeed  in  the 
partial  abolition  of  the  Norman  law-language.  The 
Statute  36  Edward  III.  c.  15.  A.  D.  1362,  enacted  that 
in  future  all  pleas  should  be  "pleaded,  shewed,  defended, 
answered,  debated,  and  judged,  in  the  English  tongue  :" 
the  lawyers,  always  on  the  alert,  appended  a.  proviso  that 
they  should  be  "  entered  and  enrolled"  in  Latin,  and  the 
old  customary  terms  and  forms  retained.  The  People 
therefore  were  little  the  wiser,  and  but  in  a  slight  degree 
emancipated  by  this  statute  :  indeed  the  only  difference 
was,  that  whereas  formerly  they  could  not  see  the  legal 
fetters  which  bound  them,  they  now  saw  them  without 
being  able  to  free  themselves  !  The  Reporters  still  con- 
tinued their  notes  in  the  law  French,  with  the  additional 
obscurity   of   the  gothic  black  letter.     Coke,    ever  the 

*  15  Edw.  Hi.  n.  10. 15 15  Edw.iii  c.  3—10  Rich.  ii.  n.  16.  10. 
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apologist  of  his  brethren,  gives  a  curious  and  sentimental 
reason,  in  his  reports,  volume  iii.,  why  the  reports  and 
Statutes  were  preserved  in  the  foreign  jargon  by 
Edward  III.  viz.  lest  by  the  publication  of  them  in  the 
vulgar  tongue,  the  unlearned  might  be  subject  to  errors, 
and  trusting  to  their  own  conceits  endanger  themselves  ! 
Thus,  though  the  King  and  Legislature  declare  by  the 
statute  36  Edward  III.  c.  xv.  that  the  people  have  been 
greatly  inconvenienced  by  the  "  laws,  customs,  and  sta- 
tutes" of  the  realm  being  in  a  foreign  language,  the 
lawyers  assent  to  the  adoption  of  the  vernacular  tongue 
as  the  medium  of  that  future  legislative  communication 
and  of  the  interlocutory  process,  but  object  to  judicial 
decisions  being  euglished  lest  a  contrary  effect  should 
result  J  Perhaps,  however,  Coke  ironically  insinuates, 
in  this  reasoning,  that  the  contradiction  and  injustice 
of  the  decisions  would  only  mystify  the  understandings 
of  the  common-people,  who  in  those  unlettered  times 
possessed  nothing  but  common-sense  wherewith  to  ex- 
plore the  labyrinths  of  the  national  law. 
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CHAPTER  IV. 

OF  THE  COURT  OF  CHANCERY,  DURING  THE  REIGNS  OF 
HENRY  IV.,  V.,  AND  VI. 


It  often  befals  in  State-affairs,  that  extraordinary  exigencies  require 
extraordinary  remedies,  which  having  once  gotten  footing,  are  not  easily 
laid  aside,  especially  if  they  be  expedient  for  Prerogative.  The  Privy 
Councell  in  the  Star-chamber,  pretending  default  of  the  Common  Law, 
both  in  speed,  and  severity,  in  cases  whereby  the  state  is  indangered:  The 
Chancery  pretends  default  by  the  Common  Law  in  point  of  equity  and 
moderation:  The  People  taken  with  these  pretences,  make  that  rod  more 
heavy,  which  themselves  had  already  complained  of:  What  the  Chancery 
was  in  times  past  hath  been  already  shewn;  still  it  is  in  the  growing  and 
gaining  hand.  In  a  word,  the  Chancellor  is  become  the  kingdome's  dar- 
ling, and  might  be  more  bold  with  the  Common  Law,  then  any  of  his 
Peeres! — Nath.  Bacon.  Historical  Discourse.  Continuation,  chapter  xviii. 
of  the  Court  of  Chancery  circa  Hen.  4,  5,  6. 


In  the  first  year  of  the  reign  of  the  new  monarch,  the 
Commons  renewed  their  opposition  to  the  encroachments 
and  oppressions  of  the  Council. 

ALSO  the  Commons  pray  that  whereas  in  the  time  of  the 
late  King  Richard  the  usage  hath  been  that  many  personal 
actions  between  party  and  party,  which  might  be  well  deter- 
mined by  the  Common  Law  of  England,  by  maintenance  of 
those  who  have  been  of  the  Council  of  the  said  late  King 
Richard,  by  procurement  to  them  made,  have  caused  to  come 
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before  them  many  of  the  liege  Subjects  of  the  Lord  the 
King,  by  Letters  of  the  Privy  Seal,  at  the  Suit  of  the  party, 
there  to  he  tried  hefore  their  enemies,  of  personal  Action 
determinable  hy  the  Common  Law  of  England,  whereof 
many  actions  are  yet  pending  in  discussion  by  maintenance 
of  those  who  were  adjudged  at  Bristol  for  evil  Councillors,  to 
the  great  damage  of  the  said  liege  subjects  of  our  said  Lord 
the  King,  and  in  derogation  of  the  Crown,  and  to  the  de- 
struction  of  the  Common  Law.  May  it  please  our  most  invin- 
cible Lord  the  King,  hy  the  advice  of  his  most  wise  Council, 
to  ordain  in  this  present  Parliament,  that  all  manner  of  per- 
sonal Actions  between  party  and  party,  where  the  King  is  not 
party,  the  same  as  heretofore,  shall  be  tried  by  the  Common 
Law,  and  nowise  before  the  Council  of  our  Lord  the  King, 
by  any  Writ  of  Privy  Seal,  or  by  any  other  false  suggestion 
whatsoever,  at  the  suit  of  the  party.  And  that  all  personal 
actions,  so  in  times  past  depending,  before  the  Council  of 
Richard,  late  King,  between  party  and  party,  and  yet  to  be 
discussed,  shall  be  annulled  and  adjourned  to  the  Common 
Law  for  God  and  in  the  work  of  Charity. 

Answer. — LET  the  Statute  thereupon  made  be  observed 
and  kept,  except  the  one  party  be  great  and  rich,  and  the 
other  party  poor,  and  not  able  otherwise  to  have  remedy.* 

By  statute  4,  Henry  IV.  c.  8.  the  Chancery  acquired  a 
judicatory  power  in  relation  to  the  Exchequer  Commis- 
sions. This  jurisdiction,  it  is  believed,  was  readily  con- 
ceded to  the  Chancery,  as  men  were  unwilling  to  embroil 
themselves  with  friends  and  neighbours,  or  to  become 
the  instruments  of  violent  contentions  between  the  mo- 
narch and  nobility. 

In  the  8th  of  Henry  IV.  a  bold  and  honest  Parliament 
appears  to  have  investigated  the  grievances  of  the  nation, 

*  Rot.  Par.  1  Henry  iv.  n.102.  vol  Hi  p.  446. 
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particularly  the  encroachments  of  the  regal  preroga- 
tive on  the  Courts  of  Law,  and  the  judicial  delays.  The 
Commons  presented  31  articles  for  the  Royal  assent. 
The  Chancellor  and  Privy  Seal  were  to  pass  no  grants, 
&c  contrary  to  law.  The  king  was  to  assign  two  days 
a  week  for  Petitions,  "  it  being  an  honorable  and  ne- 
cessary thing  that  li'is  lieges  who  desired  to  petition  him 
should  be  heard."  The  Council  to  determine  nothing 
cognizable  at  Common  Law,  unless  for  a  reasonable 
cause  and  with  consent  of  the  Judges.  The  Council 
and  Officers  of  State  were  sworn  to  observe  the  common 
law  and  statutes,  with  several  other  wholesome  enact- 
ments. * 

In  the  4th  Henry  IV.  A.  D.  1402,  the  Chancery  invaded 
the  Ecclesiastical  courts.  Children  had  been  decoyed 
from  their  parents  by  the  Monks  and  Friars  into  re- 
ligious houses,  and  the  canon  law  affording  no  remedy, 
a  statute  was  made  f  by  virtue  of  which  the  Chancellor 
on  complaint  and  proof  of  such  abduction  was  empow- 
ered to  send  for  the  superiors  and  punish  them  according 
to  his  discretion. 

A  ministerial  power  was  also  given  to  the  Chancellor 
by  statute  4,  Hen.  IV.  c.  8.  of  granting  a  special  assize 
to  persons  aggrieved  by  false  entry  on  lands,  or  false  pos- 
session of  goods  thereon.  Also  to  compel  appearance 
in  cases  of  riot,  robbery  by  servants,  and  other  common 
offences.  J 

In  the  3rd  Hen.  V.  A.  D.  1415,  we  learn  that  John  of 
Waltham  was  the  inventor  of  the  writ  of  subpoena,  from 
a  Petition  which  protests  against  the  process.  As  a 
remedy   the   Commons   pray   that  the   cause    of  action 

*  Rot.  Par.  8  Hen.  iv.  p.  585. 
f4  Hen.  iv  c.  17.  %  ^-  **en-  *v-  c-  7—2  Hen   v.  c  9. 
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should  be  always  stated  in  the  writ,  and  the  process 
enrolled  and  made  patent  in  the  court  where  issued  ;  and 
that  the  party  vexatiously  suing  out  such  process  in  any 
question  determinable  at  common  law,  should  be  liable 
to  an  action  of  debt  for  forty  pounds.  The  royal  assent 
was  however  never  given  to  the  prayer.  The  Petition  is 
as  follows — 

Also  the  Commons  pray  that  inasmuch  as  many  persons  of 
your  kingdom  feel  themselves  greatly  aggrieved  in  this,  that 
your  Writs,  called  Writs  of  Subpena  and  Certiorari,  are 
made  and  sued  out  of  your  Chancery  and  Exchequer,  for 
matters  determinable  by  your  Common  Law,  which  never 
were  granted  or  used  before  the  time  of  the  late  King 
Richard,  when  John  Waltham,  heretofore  Bishop  of  Salis- 
bury, of  his  Craft,  made,  found,  and  commenced,  such 
innovations  against  the  form  of  the  Common  Law  of  your 
realm,  as  well  as  to  the  great  loss  and  hindrance  of  the  profits 
which  ought  to  arise  to  you,  sovereign  Lord  in  your  Courts, 
as  in  the  fees  and  profits  of  your  seals,  fines,  issues,  and 
amerciaments,  and  divers  other  profits,  coming  to  your  other 
Courts,  in  causes  in  which  the  matters  might  be  sued  and 
determined  by  the  Common  Law,  because  no  profit  arises  to 
you  from  such  Writs,  except  only  6d.  for  the  seal.  And 
whereas  by  reason  that  your  Justices  of  either  Bench,  when 
they  ought  to  attend  in  their  places,  to  enter  Pleas  and  to 
take  Inquests  for  the  deliverance  of  your  people,  are  occupied 
upon  examinations  upon  such  Writs,  to  the  great  vexation, 
loss,  and  costs,  of  your  liege  subjects,  who  are  long  time 
delayed  in  the  sealing  of  their  Writs,  sued  in  your  Chancery, 
by  reason  of  the  great  occupation  upon  the  said  examinations, 
which  things  are  not  profitable  to  you,  most  Sovereign  Lord, 
nor  to  your  liege  Subjects,  on  which  examinations  there  is 
great  clamour  and  noise,  by  divers  persons  not  aware  of  the 
Law,    without  any  record  thereupon  entered  in  your  said 
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places.  And  in  which  pleas  they  cannot  make  fine  but  by 
examination  and  oath  of  the  Parties,  according  to  the  form 
of  the  civil  Law,  and  the  Law  of  Holy  Church,  in  subver- 
sion of  your  Common  Law.  And  in  causes  which  the  said 
Parties  cannot  be  convicted  by  their  examination  there,  they 
are  sent  to  find  sureties  for  your  peace,  which  they  are  not 
able  to  find  in  their  Counties,  without  coming  to  your  said 
Courts,  or  otherwise  they  are  encouraged  to  treat  and  agree 
with  their  adversaries  who  sue  such  Writs,  or  otherwise  to 
abide  elsewhere,  in  ward  or  on  bail,  until  they  shall  so  do. 
That  it  please  our  most  Sovereign  Lord,  to  ordain,  in  this 
present  Parliament,  that  every  person  who  shall  sue  such 
Writs,  shall  put  all  the  cause  and  matter  of  his  suit  in  the 
said  Writs,  and  that  all  such  Writs,  in  the  Courts  out  of 
which  they  shall  issue,  shall  be  inrolled  in  the  said  Courts, 
and  made  patent,  and  shall  remain  for  the  Defendants  there- 
in, without  being  returned  in  the  said  Courts.  And  in  cases 
in  which  any  one  shall  feel  himself  aggrieved  or  vexed  by 
such  manner  of  Writs,  for  any  matter  determinable  by  the 
Common  Law,  then  the  person  so  aggrieved  or  vexed,  shall 
have  an  action  for  adebt  of  £40.  against  him,  wherefore  he 
sued  the  said  Writs,  upon  which  Writ  the  cause  of  the  Action, 
by  how  much  he  was  vexed  by  such  Writ,  of  the  matter 
which  was  determinable  by  the  Common  Law.  And  in  cases 
which  appear  to  the  Court  in  such  Writ  for  which  the  debt 
is  sued  and  the  matter  contained  in  such  Writ  was  determin- 
able by  the  Common  Law,  which  they  maintained  in  pursu- 
ance of  such  Writ,  shall  be  condemned  towards  such  person, 
being  so  vexed  in  the  said  sum  of  £40.  And  moreover  to 
ordain  by  authority  of  this  said  Parliament,  that  in  Writs 
called  Informations,  which  are  issued  out  of  your  Exchequer, 
the  names  of  those  on  whose  suggestion  or  information  such 
Writs  issued  shall  be  sent  in  the  said  Writs.  And  that  all 
such  Writs  so  issuing  at  your  suit,  or  at  the  suit  of  the  Party, 
shall  be  inrolled  and  made  patent,  and  shall  remain  for  the 
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Defendant  therein,  without  being  returned  into  yonr  Exche- 
quer, and  in  like  manner  to  declare  concerning  Writs  called 
Subpena  and  Certiorari.  And  in  cases  which  after  those  who 
are  made  to  come  into  your  Exchequer,  by  force  of  such 
Writs,  may  be  sufficiently  excused,  acquitted,  qr  discharged, 
of  the  suggestions  and  matters  on  them  so  surmized,  upon 
such  Writs,  then  they  shall  have  an  Action  of  debt  for  £40. 
against  the  said  Suggestors  and  Informers,  declaring  against 
them  upon  the  said  Writs  the  cause  of  their  action,  by  so 
much  as  the  said  suggestions  or  informations  are  of  record 
not  proved  true.  And  if  it  may  appear  by  the  record  to  the 
Court,  on  such  Writs,  they  shall  be  sued  for  the  debt  which 
the  Plaintiffs  in  the  said  Writs  were  acquitted,  excused, 
or  discharged,  of  the  matters  and  suggestions  having  been  by 
them  surmised,  that  then  the  said  Informers  and  Suggestors 
shall  be  condemned  to  the  Prosecutor  of  the  said  Writs  of 
debt,  in  the  said  Sum  of  £40.  And  furthermore  that  as 
well  the  pain  contained  in  such  writs,  as  all  the  Process 
thereupon,  shall  be  void  and  holden  for  nothing.  And  if  any 
such  Writs,  called  Subpena  and  Certiorari,  and  informations, 
shall  be  sued  out  of  your  said  Courts,  against  this  Ordinance, 
in  time  to  come,  that  the  said  Writs,  and  all  the  proceedings 
depending  thereupon,  shall  be  wholly  void  and  holden  for 
nothing. 

Answer.— THE  KING  will  advise.* 

In  the  following  year  another  Petition  is  found  in  the 
Parliamentary  Roils. — 

ALSO  the  said  Commons  pray  in  this  present  Parliament, 
that  if  any  man  shall  Indorse  his  Bill  or  Petition  by  these 
words — "  by  authority  of  Parliament  Let  this  Bill  or  Pe- 
"  tition  be  sent  to  the  Council  of  the  King,  or  to  the  Chan- 
il  cellor  of  England,  to  execute  and   determine  what  is  con- 

*  Rot.  Par.  3.  Heu.  v.  part.  ii.  vol.  iv  p.  84. 
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"  tained  therein,"  by  which  the  said  Bill  or  Petition  be  not 
by  the  Commons  of  the  Parliament  enquired  into,  affirmed, 
or  assented  unto,  (which  no  one  can  indorse  on  any  such 
Bill  or  Petition,  without  the  assent  and  request  of  the  Com- 
mons of  Parliament)  let  him  be  sent  to  answer  for  disobey- 
ing the  Laws  of  the  Kingdom  of  England. 
Answer. — BE  advised  by  the  King.* 

In  the  9th  Henry  V.  the  Commons  again  protested 
against  the  jurisdiction  of  the  Council,  independent  of 
Parliament;  but  no  statute  was  obtained,  and  the  peti- 
tion received  the  polite  negative  of  "  be  advised  by  the 
King." 

ALSO  the  Commons  pray,  that  whereas  it  is  contained  in 
divers  Statutes  made  in  the  time  of  the  noble  Progenitors  of 
our  Sovereign  Lord  the  King,  that  no  one  of  his  liege  Sub- 
jects shall  be  compelled  to  answer  but  by  Original  Writ 
and  due  process  according  to  the  Law  of  the  Land,  and  so 
it  is  that  divers  of  the  liege  Subjects  of  our  said  Sovereign 
Lord  are  caused  to  come  before  his  Council  and  his  Chan- 
cellor by  Letters  of  the  Privy  Seal  and  Writs  of  Subpoena, 
contrary  to  the  provisions  and  ordinances  aforesaid,  that  no 
such  Letters  or  Writs  shall  be  granted  henceforth.  And  if  any 
such  Letters  or  Writs  shall  be  granted,  and  it  may  appear  by 
the  declaration  of  the  Plaintiff  that  his  Action  is  at  the 
Common  Law,  that  the  Defendant  be  admitted  to  take  ex- 
ception to  the  jurisdiction  of  the  Court,  and  to  plead  that 
the  Plaintiff  hath  sufficient  remedy  for  him  at  the  Common 
Law  in  his  Case,  and  such  exception  shall  be  allowed  him 
and  thereupon  dismissed  out  of  Court,  and  that  if  he  so 
wishes,  he  may  then  quietly  depart  without  other  answer  or 
appearance  without  damage.  And  that  all  such  Letters  and 
Writs  now  depending  before  the  said  Council  or  the  Chan- 

*  Rot.  Par.  8  Hen.  v.  vol.  iv.  p.  127.  No.  23. 
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ccllor,  shall  be  void  and  holden  for  nothing:  And  these 
against  whom  such  Letters  and  Writs  are  prosecuted,  shall 
be  dismissed  out  of  the  Courts  aforesaid  by  authority  of 
this  present  Parliament,  except  those  which  are  in  the  Courts 
aforesaid  by  authority  of  Parliament,  and  this  for  God  and 
in  the  work  of  Charity. 

Answer. — LET  them  be  advised  by  the  King:  And  all 
these  aforesaid  ordinances  shall  endure  until  the  next  Par- 
liament to  be  holden.  * 

9  Henry  V. — That  the  exception,  how  that  the  Partie 
hath  sufficient  remedy  at  the  Common  Law,  shall  dis- 
charge any  matter  in  the  Chancery. 

Resp. — It  is  enacted  to  endure  until  the  next  Parlia- 
ment.— Cotton's  Abridgm.  p.  571. 

All  these  nervous  and  repeated  remonstrances  strik- 
ingly exhibit  the  great  importance  attached  to  the  sup- 
pression, or  certainly  to  the  control,  of  the  extraordi- 
nary jurisdiction  assumed  by  the  Council.  The  constant 
object  of  the  Commons  was  to  establish  the  supremacy 
or  ascendancy  of  the  Courts  of  Common  Law  over  the 
Council  and  the  Chancery  ;  to  lodge,  as  it  were,  the  key 
of  Equity  in  the  hands  of  the  ancient  law. — Thus  in  the 
first  year  of  the  reign  and  minority  of  Henry  VI.,  they 
recommenced  the  attack  in  the  following  petition,  which 
met  the  usual  courteous  but  evasive  reply  : — 

IN  the  first  place  the  Commons  pray  that  it  may  be  ordained 
by  Statute  in  this  Parliament  that  no  Man  or  Woman  of  the 
liege  subjects  of  our  Lord  the  King,  from  this  day  forward, 
be  sent,  compelled,  or  bound,  to  answer  in  the  Council  or 
the  Chancery  of  our  said  Lord  the  King,  or  elsewhere,  at 
the  suit  or  Complaint  of  any  person,  for  any  matter  of  which 

♦  Rot.  Par.  9  Hen.  v.  n.  25.  vol.  iv.  p.  156. 
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remedy  or  action  is  provided  or  given  by  the  Common  Law, 
nor  by  any  writ  or  Letter  of  the  Privy  seal,  called  a  writ  or 
Letter  of  Subpena,  of  our  said  Lord  the  King  or  of  his  heirs 
in  future,  nor  shall  in  any  wise  appear  in  the  said  Council, 
Chancery,  or  elsewhere,  to  the  complaint  or  suggestion  of 
any  one  before  the  Complainant  shall  send  one  Bill  contain- 
ing all  the  matter  of  his  Plaint  and  grievance,  which  Bill 
shall  be  especially  examined  and  approved  by  two  of  the 
Justices  of  the  King  of  the  one  Bench  or  the  other,  that  the 
Complainant  concerning  the  matter  and  grievances  in  the  said 
Bill  contained,  cannot  have  action  or  remedy  by  the  Common 
Law  aforesaid  in  any  manner.  And  that  the  said  Bill  after 
the  said  examination  shall  be  indented,  and  that  one  part 
thereof  shall  remain  with  the  said  two  Justices,  and  the  other 
part  shall  remain  in  the  Council,  or  in  the  Chancery,  or 
elsewhere,  where  the  Party  adverse  and  Defendant  ought 
to  appear  by  the  Writs  or  Letters  aforesaid.  And  that  the 
Party  Complainant  appear  in  his  proper  person  on  every  day 
which  the  Parties  shall  be  in  the  said  Council,  Chancery,  or 
elsewhere,  pending  the  matter  of  the  Complaint  and  Griev- 
ance aforesaid,  until  the  same  shall  be  fully  discussed  and 
determined  without  imparlance  therein  in  any  manner,  if  it 
be  not  that  the  Defendant  be  allowed  to  imparle  in  the  same 
suit.  And  that  the  said  Party  Complainant  shall  proceed 
against  the  said  Party  adverse  and  Defendant,  upon  the 
said  Bill  indented  and  upon  none  other,  on  pain  of  £20.  to 
be  by  him  lost  and  forfeited,  that  is  to  say,  one  moiety  to  be 
paid  to  our  said  Lord  the  King  or  to  his  heirs,  and  the  other 
moiety  to  the  said  party  adverse  and  Defendant,  who  by  the 
said  Writs  or  letters  shall  be  made  to  come  or  appear  as  is 
aforesaid.  And  that  the  Party  Complainant  shall  find  suffi- 
cient surety  by  recognizance,  to  be  thereupon  made  in  the 
said  Council,  Chancery,  or  elsewhere,  to  the  said  Party 
adverse  and  Defendant,  commanded  to  appear  by  the  Writs 
or  Letters  aforesaid,  to  appear  and  plead  upon  the  said  Bill, 
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indented  in  the  manner  and  form  aforesaid.  And  that  the 
said  Chancellor  and  others  having  the  chief  governance  afore- 
said, each  in  his  place  shall  have  power  by  this  Statute  to 
award  and  adjudge  damages  to  the  said  party,  adverse  and 
Defendant,  for  his  costs,  labour,  and  vexation,  if  the  party 
Complainant  do  not  prove  his  suit  to  be  true.  And  shall 
cause  execution  to  be  made  by  Writs  or  by  Letters  of  the 
Privy  Seal  as  a  matter  adjudged  of  record  to  the  use  and 
profit  of  the  said  party  adverse  and  Defendant.  And  this  as 
well  for  the  said  £10.  so  forfeited  as  the  damages  so  adjudged 
and  awarded.  And  that  the  names  of  the  said  two  Justices 
who  had  the  examination  of  the  said  Bill  shall  be  expressed  at 
the  end  of  the  said  Writs  or  Letters.  And  if  any  such  Writ 
or  Letter  of  the  Privy  Seal  shall  issue  in  times  to  come 
to  the  contrary,  they  shall  be  in  all  things  void  and  of  none 
effect. 

Answer. — LET  the  Statute  thereupon  made  in  the  17th 
year  of  the  reign  of  King  "Richard  the  second  be  observed 
and  put  in  due  execution.* 

During  the  minority  of  Henry  VI.,  numerous  com- 
plaints were  made  by  the  Commons,  that  the  King's 
subjects  underwent  arbitrary  imprisonment,  and  were 
vexed  by  summonses  before  the  council,  and  by  the  newly 
invented  writ  of  subpoena  out  of  Chancery,  f  In  the 
second  year  of  his  reign,  it  is  noted  in  Cotton's  Abridg- 
ment, "  That  no  man  be  bound  to  answer  in  the  Chan- 
cery for  any  matter  determinable  at  the  Common  Law, 
on  pain  to  the  Plaintiff  to  lose  £20.  Resp.  The  Sta- 
tutes in  this  behalf  in  the  17th  Richard  II.  shall  be 
executed,  p.  566."  By  the  same  collection-  of  records 
it  appears  that  the  Chancellorship  was  then  elective,  or 

*  Rot.  Pari.  1  Hen.  vi.  n.  41. 
f  Ret.  Par.  3  Hen.  vi.  p.  292.     S  Hen.  vi.  p.  343. 


55 

in  some  degree  under  popular  control;  for  the  abridg- 
ment says,  4  Henry  IV.  A.  D.  1426,  "  the  thirteenth 
day  of  March,  the  Bishop  of  Winchester,  for  sundry 
causes,  prayeth  to  he  discharged  of  the  great  seal, 
whereof  by  common  consent  he  was  discharged. — 
p.  584." 

In  this  reign  the  Chancery  gained  on  the  Admiralty 
jurisdiction.  The  alarming  increase  of  piracies  gave 
rise  to  the  statute  of  2  Henry  IV.  c.  6.  which  appointed 
and  stationed  at  the  principal  ports  Conservators  of  the 
Truce,  with  power  to  take  cognizance  of  and  punish 
certain  offences  committed  in  the  ports  and  on  the  high 
seas.  The  intended  remedy  however  proved  inade- 
quate; by  subsequent  penal  statutes  the  Chancery  (call- 
ing to  its  assistance  certain  of  the  judges)  was  invested 
with  the  authority  of  proceeding  against  the  offenders  ; 
and  a  remedial  statute,  31  Henry  VI.  c.  4,  gave  the 
Chancellor  and  Judges  power  to  award  restitution  and 
reparation  to  the  parties  wronged,  and  to  issue  execution 
to  enforce  their  decrees. 

The  civil  wars  also  between  the  houses  of  York  and 
Lancaster  gave  rise  to  an  additional  jurisdiction  in  the 
Chancery.  Single  women  of  property  had  been  carried 
away  to  the  castles  and  fortresses  by  the  contending 
parties,  and  there  illegally  induced  to  surrender  their 
estates  and  goods,  and  often  to  enter  into  compulsatory 
marriages.  By  the  statute  31  Henry  VI.  c.  9,  the  Chan- 
cellor was  authorized  to  hear  and  determine  all  such 
complaints. 

"  Thus,"  says  Bacon's  Seidell,  "  as  the  work  and 
power  of  the  Chancery  grew,  so  did  the  place  and  power 
of  the  Chancellor  grow  more  considerable  ;  raised  now 
from  being  the  King's  Secretary  (for  no  better  was  he 
in  former  times)    to   be  the  Kingdom's  Judge;  and  of 
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such  trust  that  although  the  King  might  make  election 
of  his  own  secretary,  yet  the  Parliament  would  first 
know  and  allow  him  that  must  be  trusted  with  the  power 
over  the  estates  of  so  many  of  the  people  ;  and  therefore 
in  these  times  both  place  and  displace  him  as  they  saw 
expedient. — In  a  word,  he  is  become  the  kingdom's 
darling,*  and  might  be  more  bold  with  the  Common  Law 
than  any  of  his  Peers." 

During  the  whole  of  this  period  it  is  scarcely  possible 
to  define  the  relative  powers  and  duties  of  the  Council 
and  the  Chancery.  The  relation  of  the  Consilium  Regis 
to,  or  its  conjunction  with,  the  Court  of  Chancery,  is  one 
of  the  most  doubtful  points  of  English  History  ;  and 
involves  the  still  more  doubtful  origin  of  the  judicial 
power  and  appellate  jurisdiction  of  the  House  of  Lords. 
On  this  subject  however  the  reader  is  referred  to  Hale's 
Treatise  on  the  Jurisdiction  of  Parliament,  with  Har- 
grave's  introductory  preface. f 

In  some  cases  the  Chancellor  was  the  ordinary  judge, 
assisted  by  the  advice  of  the  Consilium  Regis  as  co- 
assessors,  hence  many  of  the  chancery  proceedings  were 
styled  coram  consilio  domini  regis  in  cancellarid,  and 
coram  consilio.  The  equitable  jurisdiction  of  the  Court 
appears  therefore  to  have  originated  in  certain  petitions 
in  Parliament  being  committed  to  the  determination  of 
the  Chancellor,  whose  official  duties  were  subsequently 
much  increased  by  the  invention  of  Uses,  the  civil  dis- 
sentions  of  the  kingdom,  and  the  personal  character  and 
ambition  of  the  successive  chancellors.  The  three  es- 
tates of  the  realm  alternately  sought  to  exercise  or 
control  the  administration  of  equity :  the  King  claimed 
it  for  his  prerogative,  the  Nobility  for  the  Council,  and 

*  The  King's  darling-,  as  it  ought  to  have  been  expressed. 
f  4to.  1796. 
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the  Commons  asserted  a  right  of  subjecting1  it  to  the 
common  law.  The  "  Court  of  Chancery"  was  the  pro- 
geny of  these  contentions.* 

*  As  circumstances  favoured  each  party  so  they  alternately  prevailed. 
On  the  nomination  of  the  Regency  or  Council  during  the  minority  of 
Henry  VI.  the  "Lords  of  the  King's  Counsaille"  introduced  into  Parlia- 
ment a  schedule  of  provisions  for  the  "good  gouvernance  of  the  land,"  in 
which  they  stipulated  for  their  own  jurisdiction  as  follows  : — 

*  Item,  that  alle  the  billes  that  shul  be  putt  unto  the  Counsail,  shuld  be 
onys  in  the  weke  att  the  lest,  that  is  to  seie,  on  the  Wednesday,  redd  before 
ye  Counsaill,  and  their  ansueres  endoced  by  the  same  Counsaill.  And  on 
Friday  next  folowyng  declared  to  the  partie  suying*. 

*  Item,  that  alle  the  billes  that  comprehende  materes  terminable  atte  the 
commune  lawe  that  semeth  noght  fenyd,  be  remraitted  there  to  be  deter- 
mined ;  but  if  so  be  that  ye  discrecion  of  the  Counsaill  feele  to  greet 
myght  on  that  oo  side,  and  un  myght  oo  that  othir. 

'  Item,  that  the  Clerc  of  the  Counsail  be  sworn,  that  every  day  that  the 
Counseillesittith  on  ony  billes  bit wix  partie  and  partie,  that  he  shall,  as  fer 
as  he  can,  aspye  which  is  the  potest  suyturys  billc,  and  that  first  to  be  redd 
ond  answered,  and  that  the  Khufs  Serjeant  to  be  sworne  treuly  and  plainly 
to  yeve  the  poor  man,  that  for  suche  is  accept  to  the  Counsail,  assistense 
and  treue  Counsaill  in  his  maiere,  so  to  be  siiyd,  without e  eny  good  tahyng 
ofhym,  on  peyne  of  discharge  of  their  o^ic* 


CHAPTER  V. 

OF   THE    COURT    OF   CHANCERY, 
FROM    THE  REIGN    OF    EDWARD    IV.,    A.    D.    1461,   TO    THE 
ACCESSION     OF    JAMES    I.,    A.  D.  1603. 


The  Court  of  Equity  increased  nm.st  of  all,  when  Cardinal  Wolsey  was 
Lord  Chancellor  of  England,  anno  8  Hen  VIII  ,  of  whom  the  old  saying 
was  verified — That  great  men  injudicial  places  will  never  want  authority. 
— Coke.  Inst  part  2  p.  553. 


From  the  accession  of  Edward  IV.  to  the  Chancellor- 
ship of  Wolsey,  very  few  historical  materials  can  be  col- 
lected relative  to  the  progress  of  the  equitable  jurisdiction 
of  the  court,  and  still  fewer  for  the  purposes  of  the  pre- 
sent volume.  The  commissions  and  writs  to  the  diffe- 
rent Chancellors  and  Equity  commissions,  recorded  in 
Rymer  and  other  collections,  are  almost  the  only  sources 
where  we  can  correctly  discover  the  practice  and  powers 
of  the  court. 

In  the  7th  Edward  IV.,  the  Great  Seal  was  delivered 
to  Robert  Kirkmau,*  Keeper  of  the  Rolls,  to  seal  "  that 
all  manere  matters  to  be  examined  and  discussed  in  the 
King's  Court  of  Chancery,  should  be  directed  and  de- 
termined according  to  equity  and  conscience,  and  to  the 

*  Rymer.  Tom.  ii.  578. 
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old  cours  and  laudable  custome  of  the  same  court  :  so 
that  if  in  any  such  matters  any  difficulty  or  question  in 
the  law  happen  to  arise,  that  he  therein  take  the  advice 
and  counsel  of  some  of  the  King's  Justices,  so  that 
right  and  justice  may  be  duly  administered  to  every 
man." 

Edward  IV.  appointed  live  chancellors  :  Richard  III. 
only  two:  Henry  VII.  three,  all  of  them  ecclesiastics. 
Previous  to  the  latter  reign  it  is  said  that  there  were 
not  sixty  causes  in  a  year  heard  in  the  Court  of  Chan- 
cery. All  these  monarchs  contributed  the  average  quota 
of  their  predecessors  to  the  Statute  book.*  An  old 
Historian  writes,  that  Henry  VII.  "  went  down  to  his 
grave  with  but  a  dry  funeral;  and  though  he  died  rich, 
yet  he  is  since  grown  into  debt  to  the  penmen  of  his 
story,  (Lord  Bacon  and  Co.)  that  by  their  own  excel- 
lency have  rendered  him  a  better  King  than  he  was." 
Yet  Bacon  fairly  records  that  Henry  VII.  used  to  boast 
of  governing  England  by  his  laws,  and  his  laws  by  his 
Lawyers — a  chicanery  not  confined  to  the  Kings  of  the 
fifteenth  century.  The  judicial,  compared  with  the 
political,  aptitude  of  Chancellors  of  this  period  was  in- 
deed but  a  secondary  object:  they  represented  not  only 
the  person  but  the  mind  of  royalty. 

Henry  VIII.  will  scarcely  be  suspected  of  any  very 
fastidious  or  disinterested  selection  of  Equity  judges. 
The  pecuniary  hoards  of  Henry  VI I.  "  much  ill  gotten 
was  much  ill  spent;"  and  his  profligate  successor  was 
wittily  characterised  as  "wanting  the  main  clause  in  the 
conveyance,  To  have  and  to  hold."      The   Reformation 


poore  suiters  in  forma  pauperis,  without  fee  to  Couucellor,  Atturney,  or 
Clerke,  whereby  poore  men  became  rather  able  to  vexe,  than  unable  to 
sue.    Lord  Bacon's  History  of  Henry  vii.  fol.  1G22.  p.  146. 
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was  in  no  slight  degree  indebted  to  the  cupidity  of  this 
King  excited  by  the  riches  which  used  to  flow  to  Rome. 
His  Pro-rex  and  Chancellor  Wolsey  was  excellently 
adapted  to  the  purposes  and  wants  of  such  a  despot: 
"  like  master  like  man,"  says  the  old  English  proverb. 
The  Cardinal  had  of  course  little  time  or  inclination  to 
attend  to  Chancery  suitors.  On  the  11th  of  July,  1529, 
the  day  preceding  an  adjournment  on  the  trial  of  Katha- 
rine's divorce,  the  first  Special  Commission  for  hearing 
causes  in  Chancery  was  granted.  The  Commission* 
was  directed  to  the  Master  of  the  Rolls,  four  Judges, 
six  Masters,  and  to  ten  other  Commissioners,  and  recites 
that  Wolsey  was  busied  about  the  affairs  of  the  common- 
wealth, and  therefore  in  ease  of  him,  and  that  justice 
might  be  done  to  the  subjects,  the  King  assigns  the  com- 
missioners, or  any  four  of  them,  two  of  whom  were  to  be 
the  Master  of  the  Rolls,  Judges  or  Masters,  to  hear,  ex- 
amine, and  finally  to  determine  all  causes  in  Chancery 
committed  to  them  by  the  Chancellor  and  to  order  execu- 
tion thereon.  As  this  commission  was  the  precedent  of 
all  the  subsequent  delegations  of  the  judicial  authority 
of  the  Chancellor,  the  following  translation  is  both  in- 
teresting and  important : 

"  The  King  to  his  beloved  and  faithful  John  Taylor,  Clerk, 
Master  and  Keeper  of  the  Rolls  of  our  Chancery,  &c. 

Know  ye,  that  whereas  the  most  reverend  Father  in  Christ, 
Thomas,  by  divine  permission,  Cardinal,  Priest,  &c.  has 
been  employed  for  the  sake  of  the  peace  and  tranquillity  of 
our  kingdom  and  subjects  of  England,  and  for.  the  interest, 
profit,  and  utility  of  the  public,  in  which  post  he  constantly 
exists;  and  considering  and  piously  compassionating  the  in- 
supportable cares,  labours,  and  fatigues,  which  he   on  that 

*  Rytner,  torn.  14.  p.  299. 
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account  undergoes  and  suffers,  and  lest  such  singular  for- 
titude of  mind  and  body  should  be  too  much  impaired, 
which  God  avert,  through  such  fatigues,  and  he  not  able 
to  attend  in  good  health  as  usual  to  our  most  necessary 
affairs  with  his  chiefest  care:  Being  therefore  willing,  that 
justice  should  be  administered  to  all  and  every  of  our  sub- 
jects, and  fully  relying  in  your  fidelity  and  circumspec- 
tion, we  have  appointed  you  the  aforesaid  John  Taylor, 
&c.  by  virtue  of  these  presents,  granting  unto  you  power 
and  authority  to  hear  all  and  every  the  causes,  disputes,  and 
complaints  whatever  of  our  subjects  depending  before  us  in 
our  chancery,  or  already  moved  or  to  be  moved  therein,  and 
by  the  said  Lord  Chancellor  committed  to  you,  or  any  of 
you  (but  not  to  less  than  four  however)  and  that  for  the  fu- 
ture shall  be  committed  to  you  from  time  to  time,  to  be  heard, 
examined,  and  scrutinized  with  due  regard  according  to 
the  allegations  and  proofs,  and  your  own  sound  discretion  to 
discuss  and  finally  determine,  and  to  command  a  full  exe- 
cution thereof.  Therefore  we  command,  that  with  regard 
to  the  premises  you  truly  and  diligently  act  and  execute 
every  thing  with  effect.  By  the  tenor  of  these  presents, 
We  give  it  as  a  firm  command  to  all  and  singular  our  officers, 
ministers,  and  subjects,  whom  it  may  concern,  that  in  all 
and  singular  the  premises  they  be  intent  and  obedient  in 
the  execution  thereof,  as  it  becometh.  In  testimony 
whereof,  &c. 

Witness  the  King  at  Westminster,  this  eleventh  Day  of 
June." 

Cardinal  Wolsey  received  a  very  suitable  education 
for  the  office  of  Chancellor  in  his  previous  appointment 
of  reporter  of  proceedings  in  the  Star  Chamber;  and 
his  domestic  biographer  informs  us,  that  in  the  perform- 
ance of  his  star-chamber  duties,  "  the  King  received 
so  great  content  that  he  called  him  still  nearer  to  his 
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person;  and  (be  rather  because  lie  was  most  ready  to 
advance  the  king's  own  will  and  pleasure,  having*  no 
respect  to  the  case!7'  On  receiving*  his  patent  as  Chan- 
cellor, he  appears  to  have  commenced  his  judicial  career 
with  considerable  activity,  and  caring  little  for  the  le- 
gality oi'  his  proceedings.  Few  particulars  are  known 
of  his  arbitrary  and  corrupt  conduct  when  possessed 
of  the  seals;  but  the  fact  is  beyond  doubt  that  his  de- 
crees were  greatly  influenced  and  moderated  by  the 
offerings  of  the  suitors  He  generally  presided  in  the 
Court  of  Chancery  between  the  hours  of  eight  and 
eleven,  to  hear  suits  and  determine  causes.  It  would 
appear  from  many  of  the  old  writers,  that  the  suitors 
were  numerous,  and  of  low  estate,  and  personally  soli- 
cited justice.  His  biographer  writes  that  in  his  progress 
to  the  hall  he  used  "confections  against  pestilent  airs, 
the  which  hee  most  commonly  held  to  his  nose,  when  he 
came  to  the  presses,  or  when  lie  was  pestered  with 
many  suitors."  The  articles  of  his  impeachment  com- 
prise several  distinct  charges  of  judicial  corruption  and 
illegal  conduct  in  his  office  of  Chancellor.*     Dr.  Fiddes 

*  Coke    Tnst  4  — The  following-  are  among  the  articles — 

20.  Also  the  said  Lord  Cardinal  hath  examined  divers  and  many  mat- 
ters in  Chancery  after  judgement  ihereof  given  at  the  Common  law,  in 
subversion  of  your  laws,  and  made  some  persons  restore  again  to  the  other 
party  condemned  that,  that  they  had  in  execution  by  vertue  of  the  judge- 
ment of  the  Common  law. 

'21.  Also  the  said  Lord  Cardinal  hath  granted  many  Injunctions  by 
Writ,  and  the  parties  never  called  thereunto,  nor  Bill  put  in  against  them  ; 
and  by  reason  thereof,  divers  of  your  Subjects  have  been  put  from  their 
lawful  possession  of  their  Lands  and  Tenements  And  by  such  means  he 
hath  brought  ihe  more  party  of  the  suiters  of  this  your  Realm  before  him- 
self, whereby  he  and  divers  of  his  servants  have  gotten  much  riches,  and 
your  Subjects  suffered  great  wrongs. 

'26  Also  when  matters  have  been  near  at  judgement  by  Process  at  your 
Common  law,  the  same  Lord  Cardinal  hath  not  onely  given  and  sent  Injunc* 
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has  successfully  vindicated  him  from  many  of  the  ground- 
less imputations  contained  in  these  articles;  the  parti- 
cular examination  of  which  would  not  however  exonerate 
the  Cardinal  from  the  charges  of  peculation  and  illegal 
exercise  of  judicial  power.  It  is  singular  that  an  obso- 
lete statute,  revived  to  suit  the  occasion,  was  the  unjust 
mode  by  which  his  jealous  master,  Henry  VIII.,  accom- 
plished the  fall  of  the  ex-favourite. 

On  the  deposition  of  Wolsey,  A.  D.  1529,  Henry 
VI 11.  appointed  Sir  Thomas  More  his  successor, 
"  that  with  that  bayte,"  as  Cardinal  Pole  says,  "  he 
might  the  more  easily  be  brought  to  the  bente  of  the 
king's  bo  we."  But  the  probity  of  this  celebrated  lawyer 
was  invincible.  His  biographer  and  grandson  *  gives  an 
interesting  account  of  More's  installation  in  the  office, 
and  of  the  speech  of  the  Duke  of  Norfolk,  who  intro- 
duced him  to  the  people  and  the  judgment  seat.  There 
was  something  extremely  sagacious  and  prophetic  in  the 
Chancellor's  reply  :  "  I  ascende  this  seate  as  a  place  full 
of  labour  and  danger,  voyd  of  all  solide  and  true  honour  ; 
the  which  by  how  much  the  higher  it  is,  by  so  much 
greater  fall,  I  am  to  feare,  as  well  in  respect  of  the  vjrie 

tions  to  the  parties,  but  also  sent  for  your  Judges,  and  expressly  by  threats 
commanding  them  to  defer  the  judgement,  to  the  evident  subversion  of 
your  Lawes,  if  the  Judges  would  so  have  ceased. 

31.  Also  at  the  Oier  and  Terminer  at  York,  Proclamation  was  made 
that  every  man  should  put  in  their  Bills  for  extortion  of  Ordinaries,  and 
when  diveis  Bills  were  put  in  against  the  Officers  of  the  said  Lord  Cardi- 
nal of  extortion,  for  taken  twelve  pence  of  the  pound  for  probation  of 
Testaments,  whereof  divers  Bills  were  found  before  Justice  Fitzherbert 
and  other  Commissioners,  the  said  Lord  Cardinal  removed  the  said  Indict- 
ments into  the  Chancery  by  Certiorari,  and  rebuked  the  said  Fitzherbert 
for  the  same  cause. 

*  Life  of  Sir  Thomas  More,  Lord  High  Chancellor  of  England,  &c  by 
his  Grandson,  Thomas  More,  Esq.  ed.  1726. 
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nature  of  the  tiling  its  ell  e,  as  because  I  am  warned  by 
this  late  fearefull  example,"  ccc.  p.  16*2.  Truly  he 
described  his  "  seate,  as  the  sword  to  Damocles,  which 
hung  over  his  head,  tyed  only  by  a  hayre  of  a  horse's 
tale.'* — On  his  assuming  the  office  his  biographer  states 
that  a  very  singular  change  was  soon  apparent  in  the 
access  to  the  new  chancellor,  as  Wolsey  would  admit 
none  into  his  presence,  but  those  whose  "  fingars  where 
tipped  with  golde."  Sir  Thomas  More  particularly 
sought  the  meaner  suitor  "  and  the  more  attentively  he 
would  hearken  to  his  cause,  and  with  speedy  tryall  dis- 
patch him."  For  this  purpose  he  commonly  sate  every 
afternoon  in  his  open  hall  "  so  that  if  anie  person 
whatsoever  had  anie  sute  unto  him,  he  might  more  boldly 
come  unto  him,  and  there  open  to  him,  his  complaints.'' 
We  learn  the  following  interesting  particulars  of  the 
Chancery,  during  this  period  in  the  above  mentioned 
biography. — 

Now  at  his  coming  to  this  Office,  he  found  the  Court  of 
Chancerie  pestered  and  clogged  with  manie  and  tedious 
Causes,  some  having  hung  there  almost  twentie  yeares. 
Wherefore  to  preuent  the  like,  which  was  a  great  miserie 
for  poore  suiters,  first  *  he  caused  Mr.  Crooke  chiefe  of  the 
Six  Clarkes,  to  make  a  Dockett  containing  the  whole  number 
of  all  iniunctions,  as  either  in  his  time  had  already 
passed,  or  at  that  time  depended  in  anie  of  the  king's 
Courts  at  Westminster.  Then  bidding  all  the  ludges 
to  dinner,  he  in  the  presence  of  them  all,  shewed  suf- 
ficient reason  why  he  had  made  so  manie  Injunctions,  that 

*  Mr.  Roper's  Life  of  Sir  Tho.  More,  p.  25.  Hoddesdon's  Hist,  of  Sir 
Tho  More,  chap  9.  p.  57.  The  reason  of  his  having  acted  thus,  proceed- 
ed from  au  information,  that  several  of  the  judges  disliked  the  injunctions, 
which  he  had  granted  whilst  he  was  Chancellor,  and  not  from  the  causes 
assignM  by  our  Author,  which  seem  foreign  to  the  purpose. 
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they  all  confessed  that  they  themselues  in  the  like  case  would 
haue  donne  no  lesse.  Then  he  promised  them  besides,  that 
if  they  themselues,  to  whome  the  reformation  of  the  rigour 
of  the  law  appertained  would  vpon  reasonable  consideracions 
in  their  owne  discretion  (as  he  thought  in  conscience  they 
were  bound)  mitigate  and  reforme  the  rigour  of  the  lawe, 
there  should  then  from  him  no  iniunctions  be  granted  ;  to 
which  when  they  refused  to  condescende,  then,  sayd  he,  for  as 
much  as  yourselues,  my  Lords,  driue  me  to  this  necessitie, 
you  cannot  hereafter  blame  me  if  I  seeke  to  relieue  the  poore 
people's  iniuries.  After  this  he  sayd  to  his  sonne  Rooper 
secretly,  I  perceiue,  sonne,  why  they  like  not  this  ;  for  they 
thinke  that  they  may  by  a  verdict  of  a  jurie  cast  of  all 
scruple  from  themselves  vpon  the  poore  jurie,  which  they 
account  their  chiefe  defence.  Wherefore  I  am  constrayned 
to  abide  the  aduenture  of  their  blame. 

He  tooke  great  paines  to  heare  causes  at  home,  as  is  sayd, 
arbitrating  matters  for  both  the  parties  good  ;  and  lastly  he 
tooke  order  with  all  the  atturneys  of  his  Courte,  that  there 
should  no  sub  pcenas  goe  out,  whereof  in  generall  he  should 
not  haue  notice  of  the  matter,  with  one  of  their  hands  vnto 
the  Bill ;  and  if  it  did  beare  a  sufficient  cause  of  complaint, 
then  would  he  set  his  hand  to  it,  to  haue  it  goe  forward  ;  if 
not,  he  would  vtterly  quash  it,  and  denye  a  sub  poena.* 

This  eminent  judge  was  impervious  to  every  sinister 
influence.  He  decreed  "  flattly"  against  his  nearest 
relations  in  suits  before  him,  saying  to  the  connections 
who  prayed  his  favour,  "  I  assure  thee  on  my  fayth  that 
if  the  parties  will  at  my  hands  call  for  justice  and 
equitie,  then  although  it  were  my  father,  whome  I  reve- 
rence dearely,  that  stoode  on  the  one  side,  and  the  divell, 
whome  I  hate  extreamely,  were  on  the  other  side,  hi9 
cause  being  just,  the  divel  of  me  should  have  his  right/1 

f  Hoddestoifs  Hist,  of  Sir  Thomas  More,  cap. 9  p.  58. 
K 
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lie  invariably  refused  and  returned  the  numerous  pre- 
sents and  a  new  year's  gifts"  by  which  the  suitors  sought 
to  influence  his  judgments.  It  is  recorded,  that  being 
presented  by  "  one  Mrs.  Goaker"  with  a  pair  of  gloves, 
aud  forty  pounds  of  angels  put  into  them,  he  said  to 
her,  "  Mistresse,  since  it  were  against  good  manners  to 
refuse  your  new  year's  gift,  I  am  content  to  take  your 
gloves,  but  as  for  the  lining  1  utterly  refuse  it/'*  He 
was  equally  proof  against  royal  manoeuvres:  it  is  writ- 
ten, that  the  King  thought  "  that  now  he  had  so  bound 
him  unto  him,  that  he  could  not  have  gainesayde  him; 
but  More  valued  more  the  quiet  of  his  conscience,  and 
justice,  than  anie  Prince's  favour  in  the  world."  The 
Chancellor  therefore  was  altogether  unfitted  for  the  bu- 
siness he  was  intended  to  perform;  it  was  consequently 
not  surprising  that  he  died  on  the  scaffold,  but  though 
he  lost  his  head  he  preserved  his  character,  the  reverse 
of  the  profligate  king  who  murdered  him.  The  celerity, 
steadfastness  and  integrity  of  More's  decisions  are 
proverbial. 

Some  days  in  term,  such  was  his  dispatch  of  business, 
that  no  cause  was  heard  or  motion  made.  And  there 
cannot  be  a  greater  contrast  than  in  the  character  of  this 
great  man,  the  first  lay-chancellor,  compared  with  that 
of  his  predecessors,  than  is  expressed  in  the  head  of  the 
7th  chapter  in  his  biography,  noting  among  "  his  es- 
peciall  and  remarkable  virtues  in  mCdst  of  his  honours, 
incredible  poverty  in  so  eminent  a  personage." 

"  When  More,  some  years  had  Chancellor  heen, 

No  more  suits  did  remain; 
The  same  shall  never  more  be  seen, 

Till  More  be  there  again." f 

•  Roper,  p.  73.  f  Fuller'*  Worthies. 
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The  succeeding  chancellors  in  this  reign  were  more 
supple  courtiers,  and  therefore  hetter  adapted  to  their 
situation  and  calling.  No  particular  circumstances  oc- 
curred during  the  two  subsequent  reigns  of  Edward  VI. 
and  Mary,  worthy  of  narration.  The  English  people 
were  too  busy  in  theological  controversy,  to  spend  much 
time  or  money  in  litigation.  Some  special  commissions 
were  appointed,  delegating  power  to  hear  and  determine 
suits,  the  substance  of  which  may  be  seen  in  Ryiner: 
they  are  generally  the  echo  of  that  granted  21  Henry 
VI 1 1,  the  translation  of  which  has  been  already  given. 
The  early  promise  of  Edward  VI.  was  but  too  soon 
blighted  in  his  premature  death,  but  in  the  following 
speech  it  appears  to  have  been  the  intention  of  the  royal 
and  hopeful  youth  to  riddle  the  heaps  of  law  :  "  I  could 
wish  that  when  time  shall  serve,  the  superfluous  and  te- 
dious Statutes  were  brought  into  one  sum  together,  and 
made  more  plain  and  short,  to  the  intent  that  men  might 
the  better  understand  them;  which  they  shall  much  he'p 
to  advance  the  profit  of  the  Commonwealth. " 

In  the  1  Elizabeth,  Dec.  22,  A.  D.  1559,  Sir  Nicholas 
Bacon,  the  father  of  the  great  Philosopher,  was  ap- 
pointed Lord  Keeper.  He  appears  to  have  doubted  the 
extent  of  his  judicial  authority  ;  and  in  the  April  follow- 
ing procured  a  patent  declaratory  of  as  full  powers  as 
if  he  were  Lord  Chancellor,  and  ratifying  all  he  had 
done  in  the  character  of  Lord  Keeper.  This  however 
was  not  altogether  satisfactory,  and  four  years  after- 
wards an  act  of  Parliament*  was  passed  which  declares 
"  That  the  Common  Law  always  was,  that  the  Keeper 
of  the  Great  Seal  always  had,  as  of  right  belonging  to 

*  5  Eliz.  c.  xviii.  The  statute  recites  **  whereas  some  question  hath  of 
late  arisen"  Src.  whether  the  Lord  Keeper  could  exercise  the  same  power 
and  jurisdiction  as  the  Lord  Chancellor,  &c. 
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his  office,  ihc  same  authority,  jurisdiction,  execution  of 
laws,  and  all  other  powers,  as  the  Lord  Chancellor  of 
England  lawfully  used."  Spelman*  mentions  that  this  act 
was  passed  to  satisfy  the  scruples  of  Sir  Nicholas  Bacon, 
but  the  reason  of  those  scruples  is  not  recorded,  and 
cannot  be  discovered.  He  is  generally  thought  to  have 
been  moderate  in  his  administration  of  equitable  juris- 
diction in  the  chancery,  and  to  have  respected  the 
common  law.  Camden  gives  a  high  character  of  him — 
Vir  pnepinguis,  ingenio  acerrimo,  slngulari  prudentia, 
summa  elot/uentia,  tcnaci  memoria,  et  sacris  conciliis 
alter  urn  columen.\  The  latin  inscription  also  on  his 
monument  in  St.  Paul's,  ascribed  to  the  celebrated 
George  Buchanan,  eulogizes  his  integrity  and  equity. 
lie  died  in  1579,  having  been  chancellor  eighteen  years 
in  the  service  of  Elizabeth,  who  knew  the  value  of  old 
servants. 

By  the  Star-chamber  proceedings  against  Mr.  Wrayn- 
ham,  for  slandering  Lord  Chancellor  Bacon,  16  James  I. 
A.D.  1618,  it  appears  that  in  a  suit,  the  Countess  of  South- 
ampton v.  Sir  Moyle  Finch,  in  which  the  Chancellor, 
Nicholas  Bacon,  decreed  in  favour  of  the  Plaintiff. 
(Michas.   42  and  43   Eliz.)    Sir  Moyle  Finch  petitioned 

*  Spelm.  Gloss,  verbo  Cancellarius. — Spelman  does  not  scruple  to  say 
that  it  was  thought  grievous  that  the  fortunes  of  all  men  should  lie  in  the 
court  of  one  man's  breast.  It  is  said  that  this  learned  legal  antiquary  stop- 
ped at  the  letter  M  in  his  Glossary,  "  AD.  1626,  because  he  had  some 
things  under  Magna  Cliarta  and  Magnum  Consilium,  that  his  friends  were 
afraid  might  give  offence."  But  be  this  as  it  may,  the  editor  of  the 
HeliquifE  Spelmanianee,  in  the  biography  prefixed,  candidly  confesses, 
"  in  1637  flint  was  not  a  time  to  speak  freely,  either  of  the  King's  pre- 
rogative or  the  liberties  of  the  subject,  both  which  would  fall  in  his  way." 
What  historical  treasures  have  not  been  buried  from  similar  motives?  But 
the  nation  perhaps  was  happier  that  darkness  was  not  visible. 

f  Aunal.  p   333. 
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Queen  Elizabeth  that  she  would  refer  the  examination 
of  the  decree  to  some  of  the  Judges.  The  Queen  re- 
ferred it  to  two  Judges,  (but  not  to  those  Judges  named 
in  the  petition,)  who  attended  the  Chancellor;  and  on 
their  deciding  against  the  equity  judgment,  the  Chan- 
cellor reversed  the  decree.* 

In  the  9th  Elizabeth,  Easter  Term,  A.  D.  1567,  Sir 
James  Dyer,  a  distinguished  Chief  Justice  of  the  Com- 
mon Pleas,  in  an  inquest  for  the  reformation  of  law 
abuses,  honestly  remarked — "  You,  officers,  clerks,  and 
"  attorneys  summoned  to  be  of  this  inquest  :  It  is  very 
"  expedient  and  necessary  sometimes  to  have  an  eye  to 
"  our  officers  and  ministers,  and  to  look  upon  this  our 
"  court  for  the  maintenance  and  preservation  of  its  good 
"  order,  course  and  ancient  customs.  I  find  divers 
"  records  left  to  us  by  our  ancestors  that  leads  us 
"  thereto.  The  Judge  that  sees  faults,  and  winking  at 
"  them,  does  not  correct  them  or  punish  them,  by  his 
"  sufference  provokes  and  stirs  such  malefactors  to  be 
"  faulty  again,  and  to  continue  in  their  evil  doings  : 
"  therefore  it  was  thought  good  by  me  and  my  brethren, 
"  at  this  time,  to  call  you  together.'* 

On  the  death  of  Bromley,  the  successor  of  Sir  Nicholas 
Bacon,  the  Queen  created  Sir  Christopher  Hatton  her 
vice-chamberlain,  Chancellor.  He  was  not  profession- 
ally educated  for  the  office,  but  it  is  singular  that  none 
of  the  Historians  notice  the  impropriety  of  the  appoint- 
ment. Camden  does  say  it  was  disapproved  by  the 
lawyers,  but  that,  "  splendissime  omnium  tamen  quos 
vindimus  se  gessit,  et  quod  ex  juris  scientia  defuit,  ex 
aequitate  supplere  studuit."  f  Spencer  addressed  a 
sonnet  to  the  Chancellor,  commendatory  of  his  character 

*  State  Trial*,  vol.  vii  p.  Ifi9.  f  Camden's  Elizabeth, 
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as  a  statesman.  Mr.  Ravenscroft  asserts  that  the  first 
reference  to  a  Master  in  Chancery,  was  during  the 
Chancellorship  of  Sir  Christopher  Hatton,  and  in  conse- 
quence of  this  Chancellor's  ignorance  ! 

In  the  Lives  of  the  Chancellors,  it  is  stated  that  Sir 
Christopher  Hatton  "  was  first  taken  notice  of  by  the 
Queen  for  the  comeliness  of  his  person,  and  his  graceful 
dancing  in  a  mask  at  Court/*  qualifications  which  doubt- 
less made  him  particularly  competent  to  the  performance 
of  his  official  duties  as  Chancellor.  Sir  Richard  Swale, 
a  civilian,  is  reported  to  have  advised  him  in  all  his 
judicial  business.  The  fickle  conduct  of  the  Queen  is 
said  to  have  broken  the  heart  of  this  Chancellor,  notwith- 
standing that  her  Majesty  subsequently  repenting  her 
behaviour  towards  him  "  endeavoured  all  she  could  to 
recover  him,  and  brought  him  cordials  with  her  own 
hands."     He  died  a  bachelor,  A.  D.   1591. 

The  great  seal,  after  being  in  commission  some  months, 
was  delivered  to  Sir  John  Puckering,  Sergeant  at  law. 
Of  this  Chancellor  little  is  known  :  his  political  services 
gained  him  his  high  station.  On  his  death,  in  1596, 
the  Queen  delivered  the  great  seal  to  Sir  Thomas  Eger- 
ton,*  afterwards  created  a  Peer  by  James  I. 

*  A  striking  instance  of  Elizabeth's  discernment  and  political  tact  is  re- 
corded relating  to  Sir  Thomas  Egerton — "  that  the  Queen  happening  to 
be  in  court,  while  Mr.  Eeertou  was  pleading,  in  a  cause  against  the  crown, 
Her  Majesty  exclaimed,  Mn  my  troth,  he  shall  never  plead  against  Me 
agaiu  :'  he  was  speedily  appointed  Queen's  counsel  and  Solicitor  General.1* 
An  Anecdote  somewhat  similar  was  circulated,  not  many  years  since,  of  a 
certain  modern  Attomey  General,  thus  selected  by  Government,  in  conse- 
quence of  ability  displayed  in  defence  of  parties  arraigned  for  high  trea- 
son. But  the  great  legal  acquirements  and  general  accomplishments  of  the 
individual  in  question  might  have  waited  more  patiently  for  the  highest 
professional  preferment,  from  which  no  political  party  could  or  can  ex- 
clude him* 
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The  reform  of  the  law  cannot  be  enumerated  among 
the  "  glories"  of  this  great  Queen.  Her  blue- stock- 
ing-education does  not  appear  to  have  comprised 
any  legal  learning  or  the  study  of  the  science  of  legis- 
lation. But  the  revision  of  the  statutes  is  obscurely 
recommended  in  the  preamble  to  stat.  5  Eliz.  c.  4.  And 
the  following  pertinent  observations  were  delivered  in 
her  name  to  the  two  houses  of  Parliament,  by  Sir  John 
Puckering,  in  the  royal  speech,  19th  February,  1592. — 
"  Her  Majesty  further  hath  willed  me  to  signify  unto 
"  you,  that  the  calling  of  this  Parliament  now,  is  not 
"  for  the  making  of  any  more  new  Laws  and  Statutes, 
"  for  there  are  already  a  sufficient  number  both  of  Eccle- 
"  siastical  and  Temporal ;  and  so  many  there  be,  that 
"  rather  than  to  burthen  the  Subject  with  more  to  their 
"  grievance,  it  were  fitting  an  Abridgment  were  made  of 
"  those  there  are  already.  Wherefore  it  is  her  Majestie's 
M  pleasure,  that  the  time  be  not  spent  therein,"  &c* 

Lord  Bacon,  then  Mr.  Francis  Bacon,  echoed  the 
same  opinions,  on  a  subsequent  debate  in  the  same 
Session. — "  I  did  take  great  contentment  in  her  Ma- 
"  jesty's  speeches  the  other  day  delivered  by  the  Lord 
"  Keeper,  how  that  it  was  a  thing  not  to  be  done  sud- 
"  denly  nor  at  one  Parliament,  nor  scarce  a  whole  year 
"  would  suffice  to  purge  the  Statute  Book  and  lessen 
"  the  volume  of  Laws,  being  so  many  in  number,  that 
"  neither  Common  People  can  practice  them,  nor  the 
"  Lawyer  sufficiently  understand  them :  Than  the  which 
"  nothing  should  tend  more  to  the  praise  of  her  Ma- 
"jesty."f 

By  the  same  Journals,  p.  553,  we  learn  that  in  1597, 
39  Eliz  — "  Sir  Francis  Hastings  moved  for  the  abridging 

•  Dewes'  Journals,  p.  458.  f  Ibid.  p.  473. 
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and  reforming  the  excessive  number  of  superfluous  and 
burthensome  penal  Laws.  Which  motion  being  seconded 
by  Mr.  Francis  Bacon,  and  others,  the  consideration  of 
the  managing  thereof  was  committed  unto  all  (he  Privy 
Council,  being  members  of  this  House,  all  the  Serjeants 
at  Law  being  likewise  Members  of  this  House,  all  the 
Lawyers  of  this  House,  and  others.1' 

In  the  43rd  Eliz.  A.  D.  1601,  Sir  Edward  Hobbie,  in  a 
parliamentary  speech  recommending  the  abridgment  of 
the  Penal  Laws  (which  he  described  "  as  thorns  that 
did  prick  but  did  yield  no  fruit,")  remarked — "  The  pro- 
"  verb  must  needs  be  fulfilled,  Morum  mutatio  mutatio- 
"  nem  legit m  requirit.  Times  are  not  as  they  have  been, 
"  and  therefore  the  necessity  of  time  makes  a  necessity  of 
"  alteration  of  laws,  with  many  other  circumstances 
"  touching  the  shortness  of  statutes,  and  recommending 
*■  the  proceeding  of  former  ages,  he  concluded  with  a 
"  desire  of  a  Committee. "  *  This  speech  was  seconded 
by  Sergeant  Harris,  who  stated  that  in  the  27th  year  of 
Elizabeth's  reign  a  similar  motion  had  been  made,  in 
which  nothing  was  done  owing  to  the  sudden  dissolution 
of  the  parliament.  It  appears  by  Dewes'  Journal,  that  a 
committee,  the  majority  of  whom  were  lawyers,  had  been 
appointed  to  prepare  a  bill  :  no  further  explanation  is 
necessary  respecting  the  failure  of  the  measure. 

These  were  hi<?;h  resolves,  but  nothing  was  done  to- 
wards effecting  objects  so  desirable  ;  and  Elizabeth,  or 
her  lawyers,  added  two  hundred  and  seventy-eight  Public 
Acts  to  the  statute  book  !  Her  notions  of  prerogative, 
and  the  subserviency  of  her  legal  servants  are  eminently 
displayed  in  Sergeant  Hale's  declaration  in  the  House 
of  Commons — "  that  all  we  had  was  the  Queen's,  and 

*  Dewes.  p.  22  — Townsend's  Historical  Collection*,  p.  180. 
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she  might  take  it  all  wheu  she  pleased  !  "  (Petyt  MSS. 
toI.  N.  p.  8.  B.)  From  Chaloner,  who  wrote  in  this 
reign,  we  may  learn  the  doctrines  of  the  lawyers  of  those 
times — 

Demus  enim  (hoc  hodie  quoniam  responsa  tulerunt 
Juridicum,  cahalam  arcanam  qui  in  pectore  servant) 
Major  ut  ipsa  suis  sitlegibus,  atque  superstet.* 

The  following1  chronological  list  of  contemporary 
Reporters,  alphabetically  arranged  in  each  reign,  up  to 
this  period,  and  distinguishing  the  Chancery  reports  in 
italics,  will  singularly  show  the  rapidly  increasing  num- 
ber of  the  printed  judicial  decisions. 

HENRY  III.  commencing  1216. 

Jenkins,  (Exchequer)  4,  19,  21. 

EDWARD  I— 1272. 


Jenkins  (Exchequer),  18,  34 
Keilwey  (K.B.  and  C.  P.),  6 


Year  book  (K.  B.  C.  P.  and 
Exchequer),  part  1. 


EDWARD  II.— 1307. 


Jenkins  (Exchequer),  5,  15, 
18 


Year  book  (K.  B.  C.  P.  and 

Exchequer),  part  1. 


EDWARD  II  [.—1326 

Benloe  (K.  B.  and  C.  P.),  32 
Keilwey  (K.  B.  &  C.  P.)  1  to 

47 
Jenkins  (Exchequer),  1  to  47 
Year  book  (K.  B.  and  C.  P.), 

part  2—1  to  10 
Year  book  (K.  B.  and  C.  P.), 

RICHARD  II. 


part  3—1  to  10,  17,  18,  21 

to  28,  38,  39 
Yearbook  (K.B.  and  C. P.), 

part  4 — 40  to  50 
Year  book,  part  5 — Liber  As- 

sisarum,  1  to  51 


-1377. 


Bellewe  (K.  B.  and  C.  P.),  1 
to  22 

HENRY  IV.- 1399. 


Jenkins  (Exchequer),  1  to  22 


Jenkins  (Exchequer),  1  to  14 


Year  book  (K.  B.  and  C.  P.), 
part  6 — 1  to  14 


•  Chalooer.  De  Rep.  Angl.  1.  x.— See  Barrlngtou's  Observations  on  the 
Statutes.  4th  ed.  1775.  p.  542. 
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HENRY 

Jenkins  (Exchequer),  1  to  10 

HENRY 

Benloe  (K.  B.  and  C.  P.),  2, 
18 

Jenkins  (Exchequer),  1  to  39 


EDWARD 

Jenkins  (Exchequer),  1  to  22 
Year  hook  (K.  B.  and  C.  P.), 
part  9—1  to  22 

EDWARD 

Jenkins  (Exchequer) 


V— 1413. 

Yearbook  (K.  B.and  C.  P.), 

part  6—1,  2,  5,  7,  to  10 

VT.— 1422. 

Year  book  (K.  B.  and  C.  P.), 
parts  7  and  8 — I  to  4,  7  to 
12,  14,  18  to  22.  27,  28.  30 
to  39 

IV.— 14(31. 

Year  hook  (K.  B.  C.  P.  and 
Exchequer),  part  10.  5 


RICHARD 

Jenkins  (Exchequer),  1  to  2 


Benloe  (K.  B.  and  C.  P.),  1 
Jenkins  (Exchequer),  1  to  22 
Keilwey  (K.  B.  and  C.  P.), 
12,  13,  17  to  24. 

HENRY  \ 

Anderson  (C.  P.),  25,  &c. 

Benloe  (C.  P.),  1  to  38 

N.  Benloe  (K.  B.  C.  P.  and 

Exch.),  22,  &e. 
Benloe,  Keilwey,  and   Ashe 

(K.  B.  C.  P.  and  Exch.) 
Brook's   New    Cases  (K.  B. 

C.  P.  and  Exch.) 
Dalison  (C,  P.),  38 


Anderson  (C.  P.),  1  to  6 
Benloe  and  Dalison  (C.  P.),  2 
Brook's   New    Cases    (K.  B. 

C.  P.  and  Exchq.) 
N.  Benloe  (K.  B.  C.  P.  and 

Exchq.),  1  to  6 


V.— 1483. 

Year  book  (K.  B.  and  C.  P.) 
part  1 1 

III.— 1433. 

Year  book  (K.  B.  and  C.  P.), 
part  11.— 1  to  2 

VII.— 1485. 

Moore  (K.  B.  C.  P.  Exche- 
quer and  Chan.),  1  to  24. 

Year  bock  (K.  B.  and  C.  P.) 
part  11—1  to  16.  20  to  24 

III.— 1509. 

Dyer  (K.  B.  C.  P.  Exch.  and 

Chan.)  4,  fyc. 
Jenkins  (Exch.),  1  to  38 
Keilwey  (K.  B.  and  C.  P.),  1 

to  11,  and  21 
Moore  (K.  B.  C.  P.  Exch.  and 

Chan.),  3 
Year  book  (K.  B  and  C.  P.), 

part  11,  13,14,  18,  19,  26, 

27,  29  to  38 
)  VI. —1547. 

Dijcr(K.B.  C.P.'Exch.  and 

Chan.)  1  to  6. 
Jenkins  (Exchequer),  1  to  6 
Moore (K.B.  (IP.  Exch.  and 

Chan.).  1  to  6 
Plowden   (K.  B.   C.  P.   and 

Exch.),  4  to  6 
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MARY.— 1553. 


Anderson  (C.  P.),  1  to  6 
Benloe  &  Dalison  (C.  P.),  1 

to  5 
Benloe  in  Keilwey  and  Ashe 

(K.  B.   C.  P.  and  Excii.), 

1  to  5 
N.  Benloe  (K.  B.  C.  P.  and 

Exch.),  1  to  5 
Brook's   New  Cases   (K.  B. 

C.  P.  and  Exch.),  1  to  5 
Cary's  (Chancery ),  5 
Dyer  (K.  B.  C.  P.  Exch.  and 

Chan.),  1  to  5 

ELIZABE 

Anderson  (C.  P.),  1  to  45 
Benloe  in  Keilwey  and  Ashe 

(K.  B.   C.  P.  Exch.),  2  to 

20 
Bendloe    (K.  B.    C.  P.  and 

Exch.),  1  to  17 
Benloe  (C.  P.),  1  to  21 
Brownloe   &  Goldesborough 

(C.  P.),  11  to  45 
Cary  (Chancery),  1  to  45 
Coke  (K.  B.  C.  P.  Exch.  and 

Chan.),  14  to  45 
Croke  (K.  B.  and  C.  P.)  24 

to  45 
Dalison  (C.  P.),  1  to  6 
Dalison  in  Keilwey  and  Ashe 

(C.  P.),  1  to  6 
Dickens    (Chancery),    a  few 

cases 
Dyer  (K.  B.  and  C.  P.)  1  to 

23 
Godbolt  (all  the  Courts),  17  to 

45 


Dalison  in  Keilwey  and  Ashe 

(C.  P.),  1,  4,  5 
Jenkins  (Exchequer),  1  to  5 
Leonard   (K.   B.   C.  P.   and 

Exch.),  1  to  5 
Moore  (K.  B.    C.  P.   Exch. 

and  Chan. ),  1  to  5 
Owen  (K.  B.  and  C.  P.,)  4 

to  5 
Plowden  (K.  B.    C.  P.    and 

Exch.),  1  to  5 


FIE— 1553. 

Goldesborough  (all  the  Courts), 

28  to  31—39  to  43 
Hobart  (all  the  Courts),  a  few 

cases 
Hutton  (C.  P.),  26  to  38 
Jenkins  (Exchequer),  1  to  45 
Leonard    (K.  B.    C.  P.    and 

Exch.),  1  to  45 
Moore  (K.B.  C.P.  Exch.  and 

Chan.),  1  to  45 
Noy  (K.  B.  and  C.  P.),  1  to 

45 
Owen  (K.  B.  and  C.  P.),  1  to 

45 
Plowden   (K.  B.    C.  P.    and 

Exch.),  1  to  21 
Popham   (K.  B.    C.  P.    and 

Chan.),  35,  39 
Saville  (C.  P.  and  Exch.),  22 

to  36 
Tothill  (Chancery),  1  to  45 
Yelverton  (K.  B.),  44,  45 
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CHAPTER  VI. 

OF    THE   COURT    OF   CHANCERY, 
DURING    THE    REIGN    OF  JAMES    I.    A.  D.  1603    TO    1625. 


The  third  reason  of  my  convening  of  you  at  this  time  is  as  to  the 
making-  of  Laws,  &c — I  will  thus  far  faithfully  promise  unto  you  that  I 
will  ever  prefer  the  weal  of  the  whole  Commonwealth,  in  making"  of  good 
Laws  and  Constitutions,  to  any  particular  or  private  ends  of  mine — a  poinf, 
wherein  a  lawful  King  doth  directly  differ  from  aTyrant.  But  I  forewarn 
you  that  you  heware  to  make  the  seeking  of  too  many  laws  In  corrup- 
tissima  repvblica  plurimce  Lerjes  ;  and  the  Execution  of  good  laws  is  far 
more  profitable  in  a  good  Commonwealth  than  to  burden  men'smemories  with 
thp  making  of  too  many  of  them  I  now  turn  me  to  you  who  are  Judges  and 
Magistrates  under  me  :  Remember,  that  the  thrones  you  sit  on,  are  God's, 
and  neither  yours  nor  mine  ;  and  that  as  you  must  be  answerable  to  me,  so 
must  both  you  and  I  be  answerable  to  God,  for  the  due  execution  of  our 
offices! — Speech  of  James  I.  to  hit  first  Parliament.  Commons  Journals. 
A   d.  1603. 

Before  T  enter  into  the  business  of  this  Court,  I  shall  publish  and  make 
known  summarily  what  charge  the  King's  most  excellent  majesty  gave 
me  when  I  received  the  seal,  and  what  resolutions  myself  have  taken. — So 
did  the  Roman  Prators  set  down  at  their  entrance,  how  they  would  use 
their  Jurisdiction.  And  this  I  should  do  in  verbis  masculis.  No  flourishing, 
or  painted  words,  but  such  as  are  fit,  to  go  before  deeds  — In  his  Majesty 
1  have  a  domesticall  example  to  follow  ! — Lord  Bacon's  Speech  on  taking 
his  seat  in  Chancery.  1617. 


The  two  speeches  which  preface  this  chapter  are 
memorable  instances  of  the  magisterial  difference  of 
€t  sayings  and  doings  ;"  and  of  the   wisdom  of  control- 
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ing  the  power  of  doing  evil,  minimizing  official  respon- 
sibility, and  establishing  efficient  preliminary  securities 
for  the  performance  of  official  duties.  James  I.  on  his 
accession  to  the  British  throne,  was  thought  to  have 
received  from  nature,  education,  and  foreign  travel,  the 
most  uncommon  accomplishments  for  perfect  monar- 
chical rule ;  and  perhaps  no  human  being  who  ever 
acted  on  the  theatre  of  the  world,  afforded  more  high 
promise  of  moral  and  intellectual  aptitude  for  the  judicial 
office,  than  Bacon. 

On  the  union  of  the  Crowns  of  England  and  Scotland, 
Bacon,  ingeniously  respecting  the  prejudices  of  each 
country  in  favour  of  its  own  laws  and  tribunals,  seized 
the  opportunity  of  proposing  a  digest  and  reformation  of 
the  laws  of  both,  retaining  and  consolidating  the  best 
of  each,  and  repealing  the  worst.  The  speeches  of 
Bacon  were  frequent  and  anxious  in  favour  of  this  im- 
portant object.  The  Historians  however  narrate  that 
the  King  was  impatient  for  the  act  of  Union  :  the  Com- 
missioners made  no  provision  on  the  subject  of  law- 
reform  :  a  Parliamentary  recess  occurred,  December  18 ; 
and  February  10th,  1607,  "  the  King  signified  his  plea- 
sure for  the  adjournment  of  the  two  houses."  * 

James,  in  his  speech,  on  opening  the  following  Session, 
talked  of  the  facility  of  the  proposed  consolidation  and 
reform — "  As  to  the  difference  of  the  laws,  he  observed, 
that  the  Feudal  Law  about  lands  and  tenures  was  the 
same  in  both  realms ;  that  the  Civil  Law  took  place  in 
Scotland,  only  in  cases  where  the  municipal  or  common 
law  was  silent  or  defective;  that  the  Statute  laws  might 
easily  be  altered  in  both  countries  to  their  common  be- 
nefit and  satisfaction;  that  he  had  a  negative  voice  in 

•  Carte,  vol.  iii.  p.  767. 
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the  Scotch  Parliament,  as  in  the  English,  and  that  there 
'was  no  such  great  difficulty  in  making-  an  union  of  laws, 
as  some  imagined."  * 

Carte,  in  commenting  on  Bacon's  attempt  to  reform 
the  law  and  jurisprudence  of  England  makes  the  follow- 
ing excellent  remarks — "  lie  had  formed  in  the  late  reign, 
"  and  proposed  to  Elizabeth,  an  admirable  scheme  for 
"  reforming  the  laws  of  England,  grown  too  bulky,  intri- 
"  cate,  uncertain,  and  become  a  mere  chaos  of  confusion, 
14  by  the  ordinary  practice  of  adding  statute  to  statute, 
"  upon  every  particular  emergence  or  inconvenience  that 
"  arose,  without  any  digesting  them  under  proper  heads, 
"  and  in  a  clear  method  to  render  them  consistent  and 
11  perspicuous.  It  was  a  work  of  infinite  use,  labour, 
"  and  difficulty  ;  but  Bacon's  wonderful  genius  and 
"  excellent  judgment  made  him  superior  to  all  difficulties, 
"  and  he  was  perhaps  the  only  man  in  England  equal  to 
"  the  undertaking.  The  necessity  thereof  hath  increased 
"  manifestly  every  day  since  his  time  :  and  whilst  sordid 
"  and  venal  lawyers  finding  their  lucre  where  their  un- 
"  happy  clients  feel  their  ruin,  rejoice  in  what  they  call 
"  the  glorious  uncertainty  of  the  law,  nobody  hath  yet  had 
"  public  spirit  enough  to  undertake,  or  perhaps  the  virtue 
"  to  think  of  a  reformation,  which  would  probably  be 
"  more  beneficial  to  their  country,  than  all  the  particular 
"  statutes  that  can  be  made  by  parliament." 

On  the  dissolution  of  the  Court  of  Wards,  in  1610,  the 
Commons  refused  the  compensation  money  of  o£200, 000. 
per  annum,  demanded  by  the  King,  unless  purveyance, 
was  taken  away  and  some  further  privileges  granted  to 
trie  subject.  Among  these  conditions  were  the  following 
— "  that  the  just  fees  of  all  Courts  and  offices  be  printed 

•  Ibid.  p.  769. 


79 

in  a  book  ;  that  all  printed  statutes  be  surveyed,  such  as 
are  useless  and  obsolete  repealed,  and  such  as  are  pro- 
fitable concerning  one  matter,  may,  for  the  better  ease 
and  certainty  of  the  subject,  be  reduced  into  one  statute, 
to  be  passed  in  Parliament.''  *  As  on  many  preceeding 
occasions  the  money  was  received,  and  the  conditions 
unperformed. 

But  to  return  to  the  history  of  the  Chancery.  James 
I.  continued  Egerton  as  Lord  Keeper  ;  and  on  the  29th 
of  June  (A.  D.  1603)  the  Great  Seal  was  broken,  and 
the  new  seal  of  James  delivered  to  him  ;  and  on  the  24th 
of  July  following  he  was  created  Chancellor  and  raised 
to  the  peerage  with  the  title  of  Lord  Eliesmere. 

Thi's  Chancellor  discharged  his  duties  with  fidelity  and 
industry,  and  no  particular  malversation  or  stretch  of 
official  power  has  been  alledged  against  him.  From  the 
Journals  of  the  House  of  Commons  however,  we  gather 
some  information  that  the  people  and  the  legislature  sen- 
sibly perceived  the  growingevils  in  the  Court.  On  the25th 
of  January,  1605,  a  bill  appears  to  have  been  brought  into 
parliament,  enforcing  on  suitors  the  payment  of  fees  for 
office  copies,  but  it  did  not  pass  into  a  law.  Mr.  Lowe 
has  well  remarked  that  what  the  legislature  refused  to 
grant,  custom  has  since  sanctioned  ;  and  the  suitors  are 
now  compelled  to  pay  for  files  of  office  copies  which  they 
do  not  want  or  require.  On  the  14th  of  February  in  the 
same  session  some  very  strong  observations  appear  in 
the  Journals  f  on  the  subject  of  law  abuses,  and  particu- 
larly as  to  those  prevailing  in  the  court  of  Chancery. 
Antiquity  is  called  Iniquity  ;  Custom,  the  mother  of 
Error,    and    it   is   asserted  that    "  fees  grow  greater." 

*  Winwood,  Hi.  194. — Journals,  June  26.  July  10,  10,  18. 
|  Coram.  Joura.  vol.  1.  p  258. 
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May  31.  A.  D.  1614,  "  Mr.  Fuller  tendereth  a  Bill 
against  the  Chancery,  which  was  pressed  by  divers  to  be 
read ;  but  Mr.  Speaker  desired  a  respite  thereof  till 
to-morrow."  *  On  the  2nd  June,  the  bill  was  read  a  first 
time  "  concerning  the  Chancery  Court,  and  to  limit  the 
power  of  the  Lord  Chancellor."  f  These  entries  plainly 
indicate  that  the  storm  was  lowering  which  subsequently 
burst  over  the  head  of  Lord  Bacon. 

James,  in  a  speech  in  the  Star-chamber,  1614,  pro- 
mised to  cut  away  some  of  the  superfluities  of  the  law  ; 
but  it  was  a  Stuartine  promise,  and  never  performed. 
If  he  had  kept  his  word  it  would  probably  have  been 
secundum  artem,  for  this  equitable  ruler  was  wont  to  say, 
that  so  long  as  he  had  the  making  of  Judges  and 
Bishops,  that  should  be  both  Law  and  Gospel  which 
best  pleased  him ! 

In  the  Chancellorship  of  Lord  Ellesmere,  A.  D.  1616, 
arose  the  memorable  dispute  between  the  courts  of  Law 
and  Equity  (in  which  Sir  Edward  Coke,  then  Chief  Jus- 
tice of  the  Court  of  King's  Bench,  was  a  principal 
actor)  whether  a  Court  of  Equity  could  give  relief  after 
or  against  a  judgment  at  the  common  law.  The  details 
of  this  celebrated  contest  may  be  read  in  historical 
works,  and  especially  in  Bacon's  official  letter  to  the 
King.J 

Indictments  were  preferred  against  the  Suitors,  Soli- 
citors, Counsel,  and  Masters  in  Chancery,  for  having 
incurred  a  praemunire,  by  questioning  in  a  Court  of 
Equity,  a  judgment  of  the  Court  of  King's  Bench. 

These  circumstances  are  said  to  have  greatly  affected 
the    old   Chancellor,   and  to   have   hastened  his  death, 

•  Ibid.  p.  502.  t  'bid.  p  505. 

\  Bacon's  Work*,  4to.  ed.  1778.   rol.  iii. 
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which  happened  March  12,  1616 — 17.  His  person  is 
described  as  remarkable  for  its  venerable  gravity,  and 
many  went  to  the  Chancery  to  see  him  in  his  "  pomp  and 
circumstance,"  on  which  Fuller  quaintly  observes — 
"  happy  they  who  had  no  other  business  there  ! ,?  * 

Bacon  had  been  long  hungering  for  the  situation  and 
succession,  as  is  most  humiliatingly  exhibited  in  his  own 
letters  to  the  King  and  Villiers,  where  he  strongly  covets 
the  "  rem  in  spe.'1  These  were  times  however,  in  which 
all  public  characters  gained  their  offices  by  begging  or 
bribing,  except  Coke,  who  declares  that  he  was  singular 
in  obtaining  his  successive  preferment  without  employ- 
ing either  prayers  or  pence. — Bacon  was  appointed  Lord 
Keeper,  17th  March,  1616,  and  Chancellor  on  the  4th 
January,  1617 ;  little  thinking  of  the  ignominious  con- 
sequences.— On  taking  his  place  in  Chancery  he  de- 
livered a  very  remarkable  speech, f  from  which  it  appears 
that  James,  in  his  charge  to  him,  had  especially  directed 
his  attention  to  the  reform  of  the  practice  and  judicial 
decisions  of  the  Court.  The  first  direction  was  that 
the  jurisdiction  should  not  be  extended.  The  second, 
that  the  great  seal  should  not  be  affixed  to  Letters- 
patent  as  a  matter  of  course.  The  third,  that  all  un- 
necessary delays  should  be  thenceforth  avoided,  with- 
out which  the  Subjects*  remedy  was  but  mockery — bis 
dat  qui  cito  dat.  The  fourth,  that  equity  should  be 
cheaper;  and  that  the  "  brambles  that  grow  about 
Justice"  and  exact ions  should  be  rooted  out. — On  these 
practical  and  excellent  royal  recommendations  Bacon 
enlarges  with  singular  discrimination  and  judgment.    He 

*  Lord  Ellesrnere  is  supposed  to  be  the  author  of  a  tract,  '*  Privilege  and 
Pierogatire  of  the  Court  of  Chancery.1'  4to.  1641. 

f  See  Rawley's  Resuscitatio.  fol.  rd.  1057,  and  Bacon"*  works. 
M 
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proposed  to  limit  the  jurisdiction  of  the  court,  by  ex- 
cluding" all  causes  determinable  at  the  Common-law,  the 
Chancery  being-  ordained,  as  he  said,  to  supply  and  not 
to   subvert  the  Law.       He   announced   that   he    would 
"  keep  the  keyes  of  the  court"  himself,   and  not  refer 
demurrers  or  pleas  to  the  Masters;  and  that  he  would 
set  apart  Tuesdays  to  hear  all  motions,  "  that  the  sub- 
ject may  have  his  vale,  and  that  the  Court  do  not  keep 
and  accumulate  a  mescellany  and  confusion  of  causes  of 
all  natures."      He  stated  that  in  complaints  after  judg- 
ment at  Common -law   he   would  bind  the   party-com- 
plainant in  a  bond  to  the  proof  of  his  cause,  so  that  the 
suitor  should  come  into  Equity  "  tanquam  in  vinculis 
at  his  perill."     He  pledged  himself  to    discountenance 
Injunctions  on  the  ground  of  priority  of  suit,  because 
he  would  not  (C  make  it  a   matter  of  a  horse-race   or 
posting  who  shall  be  first  in  Chancery  or  in  the  Courts 
of  Law  ;"  and  also  not  to  grant  injunctions  on  the  mere 
statement  of  a  bill,  but  only  on  matter  confessed  in  the 
defendant's  answer,  unless  called  for  by  pressing  cir- 
cumstances.     The  occasional  opinion  and  advice  of  the 
common-law  judges,  he  mentions  as  a  necessary  aid  to 
him  in  many  equity  cases.     On  the  subject  of  the  King's 
recommendation  of  speedy  justice  he  emphatically  said 
"  I  am  resolved  that  my  decree  shd\\  come  speedily  (if  not 
instantly)  after  the  hearing :"   the   great  delay  in    this 
respect  he  alluded  to  as  the  fault  of  his  predecessors, 
who  often  forgot  causes  for  a  term  or  two,  which  were 
then  obliged  to  be  set  down  for  a  new  hearing  or  a  re- 
hearing some  terms  after,  in  order  to  refresh  the  Chan- 
cellors' memories — "  of  which  kind  of  intermission  I  see 
no  use,  and  therefore  I  will  promise  regularly  to  pro- 
nounce my  decree  within  a  few  days  after  my  hearing, 
and  to  sign  my  decree  at  least  in  the  vacation  after  the 
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pronouncing,  for  fresh  justice  is  the  sweetest." — As  the 
means  of  expediting  and  terminating  the  accumulation 
of  litigation  he  communicated  to  the  bar  that  he  would 
"  add  the  afternoon  to  the  forenoon,' '  and  occasionally 
sit  in  vacation  time.  He  stated,  that  he  would  not  allow 
a  Plaintiff  to  avail  himself  of  an  Equity  Injunction  for 
the  palpable  object  of  spinning  out  his  cause  by  staying 
the  common  law  process  ;  and,  if  he  perceived  that  the 
matter  was  not  speedily  prosecuted  in  Chancery  he  would 
immediately  dissolve  the  injunction.  On  the  fourth  point 
of  the  King's  precept — the  diminishing  the  unnecessary 
charge  to  the  subject — -much  would  of  course  be  effected 
by  expedition,  and  curtailing  the  length  of  suits  ;  but  still 
further  to  attain  so  desirable  an  end,  the  Chancellor 
expressed  the  following  intentions,  which,  from  their 
striking  application  to  the  present  times  are  well  worth 
quotation — 

"  First  therefore,  I  shall  maintain  strictly,  and  with  seve- 
rity, the  Former  Orders,  which  I  find  made  by  my  Lord 
Chancellor,  for  the  immoderate,  and  needless  prolixity,  and 
length  of  Bills  and  Answers,  and  so  forth  ;  As  well  in  punish- 
ing the  party,  as  fining  the  Counsell,  whose  hand  I  shall  find, 
at  such  Bills,  Answers,  &c. 

Secondly,  for  all  the  Examinations,  taken  in  the  Court,  I 
do  give  charge,  unto  the  Examiners,  (upon  perill  of  their 
places,)  that  they  do  not  use  idle  Repetitions,  or  needless 
Circumstances  in  setting  down  the  Depositions,  taken  by 
them ;  And  I  would,  I  could  help  it,  likewise,  in  Commis- 
sions, in  the  Countrey  ;  But  that  is  most  un possible. 

Thirdly,  I  shall  take  a  diligent  Survey,  of  the  Coppies  in 
Chancery ;  That  they  have  their  just  number  of  Lines,  and 
without  open  or  wastfull  writing. 

Fourthly,    I  shall  be  carefull,  that  there  be  no  Exaction, 
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of  uny  new  fees,  but  according,  as  they  have  been,  heretofore 
set,  and  Tabled/' 

"  Lawyers  fees  I  must  leave  to  the  conscience  and 
merit  of  the  Lawyers!"  But  as  the  senior  barristers 
had  monopolized  the  precedency  of  making  motions,  he 
proposed  to  open  the  trade  by  hearing-  the  whole  Bar  on 
Tuesdays  in  rotation.  "  Lastly  for  the  better  ease  of  the 
subject,  and  the  brideling  of  contentious  suits,  I  shall 
give  better  (that  is  greater)  costs  where  the  suggestions 
are  not  proved  then  hath  been  hitherto  used." 

Such  is  the  substance  of  this  extraordinary  speech ; 
and  doubtless  it  would  never  have  been  made,  unless  a 
determined  plan  had  existed  in  the  mind  and  councils  of 
James  I.  to  reform  the  court  of  Chancery.  What  were 
the  subsequent  circumstances  or  policy  which  prevented 
the  promised  reformation,  whether  the  herculean  labour 
of  the  task,  or  the  necessity  of  maintaining-  corruption 
as  the  main  spring  of  despotic  power,  cannot  now  be 
detected.  Where  many  talents  are  given,  much  is 
required;  and  Bacon  has  justly  incurred  the  grievous 
imputation  and  responsibility  of  acting  in  direct  contra- 
diction to  the  dictates  of  a  high  moral  discrimination  and 
a  powerful  understanding,  adding  another  humiliating 
example  of  the  difference  between  the  quality  of  judg- 
ment and  the  power  of  acting  up  to  its  dictates.* 

*  Lord  Bacon,  in  his  abstract  reflections,  writes,  "  if  any  one  sue  to  be 
made  a  judge,  for  my  own  part  I  should  suspect  him.1'  When  his  prede- 
cessor was  dying-  he  assumed  the  character  of  an  entreating  courtier 
praying  for  the  Chancellorship  :  in  the  office  we  see  him  corrupt!  Mo.  103, 
in  his  collection  of  Apophthegms  is  singularly  applicable  to  his  practical 
character,  and  to  that  of  many  modern  lawyers — "  103.  When  his  Lordship 
•'  was  newly  advanced  to  the  great  seal,  Gondomar,  the  Spanish  Ambassador, 
"  came  to  visit  him.  My  Lord  said,  that  he  was  to  thank  God  and  the  King 
"  for  that  honour  3  but  yet  so  he  might  be  rid  of  the  burthen,  he  could  very 
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This  oration  of  Bacon's,  was,  however,  followed  up 
in  1618,  by  some  excellent  "  Ordinancies  for  the  better 
and  more  regular  administration  of  justice  in  the  Chan- 
cery." In  these  orders  the  various  proposals  in  his 
speech  are  especially  enforced.  The  particular  men- 
tion or  abstract  of  them  would  be  useless  to  the  general 
reader,  and  the  profession  are  of  course  possessed  of 
the  information  in  Mr.  Beame's  Collection  of  the  general 
orders  of  the  Court. 

To  give  any  full  or  impartial  account  of  the  subsequent 
charges  against  Bacon,  would  form  a  distinct  work. 
The  political  factions  which  nurtured  the  intrigues 
against  him,  and  his  real  want  of  judgment  and  integrity, 
have  no  relation  to  the  present  object.  It  is  almost 
ungenerous  and  ungrateful  needlessly  to  disinter  the 
human  frailties  of  a  man,  whose  inestimable  intellectual 
legacies  have  so  enriched  the  moral  and  scientific  world. 
Posterity  has  rescued  his  reputation  from  the  jealous  and 
rude  grasp  of  his  contemporaries  :  we  now  possess  the 
precious  stone  cleared  of  the  earthy  encrustation  which 
originally  obscured  its  brilliancy.  It  is  part  of  the 
scheme  of  Providence  to  prevent  our  self-worship,  and 
the  idolatry  of  each  other  :  we  should  ever  remember  that 
the  higher  our  situation,  the  greater  our  moral  danger ; 

"  willingly  forbear  the  honour:  and  that  he  formerly  had  a  desire,  and  the 
"  same  continued  with  him  still,  to  lead  a  private  life.  Gondomar  answered, 
"  That  he  would  tell  him  a  tale  of  an  old  rat,  that  would  needs  leave 
"  the  world,  and  acquainted  the  young  rats  that  he  would  retire  into  his 
"  hole,  and  spend  his  days  solitarily, — and  would  enjoy  no  more  comfort; 
"  and  commanded  them,  upon  his  high  displeasure,  not  to  offer  to  come 
"  in  unto  him.  They  forbore  two  or  three  days:  at  last,  one  that  was 
"  more  hardy  than  the  rest,  incited  some  of  his  fellows  to  go  in  with  him, 
"  and  he  would  venture  to  see  how  his  father  did ;  for  he  might  be  dead: 
<{  ihey  went  in,  and  found  the  old  RAT  sitting  in  the  midst  of  a  rich 
"  Parmesan  cheese!  So  Gondomar  applied  the  fable  after  his  witty  man- 
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and  the  humility  of  a  wise  man  will  never  covet  the  temp- 
tations of  a  court. 

It  is  sufficient  now  to  record,  that  Bacon  was 
impeached  in  Parliament,  for  bribery  in  the  administra- 
tion of  equity,  committed  to  the  tower,  and  deprived  of 
office.  Many  explanatory  facts  could  be  collected,  and 
much  extenuation  pleaded ;  but  if  guilty,  his  criminality 
was  great;  and  if  innocent,  his  degradation  extreme  and 
ignominious  in  consenting  to  record  on  the  Journals  of 
the  House,  a  false  confession  of  guilt.  It  is,  however,  but 
too  probable  that  besides  the  notorious  corruption  of  his 
servants  and  officers,  he  submissively  and  corruptly 
framed  his  mandates  in  conformity  with  numerous  epis- 
tolary requests  *  addressed  to  him  by  Buckingham  and 
other  persons  in  favour  of  parties  who  had  causes 
depending  in  Chancery,  f 

It  is  difficult  in  the  mass  of  contradictory  statements 
to  ascertain  the  correct  facts  of  Bacon's  judicial  habits 
and  industry.  We  have  his  own  authority,  in  a  letter  to 
the  House  of  Lords,  that  he  usually  made  two  thousand 
decrees  and  orders  in  a  year ;  it  is  however  remarkable 
that  notwithstanding  this  great  increase  of  suits,  there 
is  not  a  single  report  of  his  decisions. 

In  the  Star-chamber  proceedings  against  Mr.  Wrayn- 
ham,  for  libelling  Bacon,  before  referred  to,  we  learn 
from  Mr.  Wraynham's  defence,  an  individual  case  of 
grievance  than  which  nothing  can  better  shew  the  state 
of  equity  practice.  Wraynham  states  that  before  he 
wrote  the  libel  he  had  petitioned  the  King  to  reverse  the 

*  Birch's  Collection. 

t  See  Comm.  Journ.  index  toI.  1.  article  Chancery, — Lords'  Journ.  April, 
1621. — Harg-rave's  State  Trials,  vol  ii. — North  American  Review,  No.  39. 
Appendix  to -Bushell's  Mineral  Productions. 
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judgment  in  his  suit;  to  which  the  King  answered  that 
he  would  not  attend  to  such  petitions  unless  they  charged 
bribery  against  his  Chancellor.  Whereupon  Wraynham 
wrote  his  book  on  the  subject  of  his  complaints,  boldly 
impugning  Bacon's  conduct.  He  states  his  own  case 
in  the  following  affecting  narrative,  extracted  from  his 
defence. — "  In  making  whereof  (the  book)  I  mustered 
"  together  all  my  miseries  ;  I  saw  my  land  taken  away, 
tc  which  had  been  before  established  unto  me  ;  and  after 
<c  sixty-four  Orders,  and  twelve  Reports,  made  in  the 
"  Cause;  nay,  after  Motions,  Hearings,  and  Re-hear  - 
"  ings,  fourscore  in  number,  I  beheld  all  overthrown 
"  without  a  new  bill  preferred.  I  discerned  the  repre- 
"  sentation  of  a  prison  gaping  for  me,  in  which  I  must 
"  from  thenceforth  spend  all  the  days  of  my  life  without 
"  release  :  for  in  this  suit  I  have  spent  almost  o£3,090. ; 
"  and  many  of  my  friends  were  engaged  for  me,  some 
"  damnified,  others  undone ;  and  with  this  did  accom- 
"  pany  many  eminent  miseries,  likely  to  ensue  upon  me, 
"  my  wife,  and  four  children,  the  eldest  of  which  being 
"  five  years  old  ;  so  that  we,  that  did  every  day  formerly 
ci  give  bread  to  others,  must  now  beg  bread  of  others,  or 
"  else  starve,  which  is  the  miserablest  of  all  deaths  :  and 
"  there  was  no  means  to  move  his  Majesty  to  hear  the 
"  cause,  but  to  accuse  his  Lordship  of  his  injustice  ;  this 
"  and  all  these  moved  me  to  be  sharp  and  bitter,  and  to  use 
"  words  though  dangerous  in  themselves  yet  I  hope  par- 
"  donable  in  such  extremities."  *  The  further  citation 
of  this  case  would  only  disgust  the  reader  with  the 
servility  of  the  lawyers,  and  their  ludicrous  idolatry  of 
precedent. 

Whatever  might  be  Bacon's  conduct  in  office,  we  must 
not  omit  to  mention,  that  his  legal  works  contain  some 

*  State  Trials,  vol.  vii    p.  106. 
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very  important  suggestions  on  the  reform  of  the  general 
system  of  British  law.  His  essay  on  Judicature  plainly 
indicates  that  he  had  a  perfect  conception  of  the  judicial 
character.  In  his  "  Proposition  touching  the  compiling 
and  amendment  of  the  Laws  of  England,"  written  when 
Attorney  General  to  James,  we  have  some  admirahle 
and  practical  remarks.  He  there  openly  acknowledges 
that  "  our  lawes  as  they  now  stand,  are  subject  to  great 
incertainties,  and  variety  of  opinion,  delayes,  and  eva- 
sions ;  whereof  ensueth" — 

"  1.  That  the  Multiplicity,  and  length  of  Suites  is  great. 

2.  That  the  Contentious  Person,  is  armed,  and  the 
Honest  Subject,  Wearied,  and  Oppressed. 

3.  That  the  Judge,  is  more  Absolute;  Who,  in  doubt- 
full  Cases,  hath  a  greater  stroak,  and  Liberty. 

4.  That  the  Chancery  Courts,  are  more  filled,  the  Reme- 
dy of  Law,  being  often  obscure,  and  doubtfull. 

5.  That  the  ignorant  Lawyer,  shrowdeth  his  ignorance 
of  Law,  in  that,  doubts  are  so  frequent,  and  many. 

G.  That  Men's  Assurances,  of  their  Lands,  and  Estates, 
by  Patents,  Deedes,  Wills,  are  often  subject  to  question 
and  hollow ;  And  many  the  like  Inconveniences." 

The  Penal  laws  he  particularly  denounces  as  so  many 
snares  *  for  the  ignorant  and  vicious.  He  states  that  a 
great  accumulation  of  contradictory  Statutes  had  taken 
place,  so  that  the  certainty  of  the  law  was  lost  in  the 
heap  ;  and  he  compares  the  intermixing  obsolete  statutes 
in  the  same  code  with  those  which  are  often  executed,  to 
Mezentius's  fastening  dead  bodies  to  the  living,  "  adeo 

•  "  One  of  the  Seven  was  wont  to  say;  "  That  Laws  were  like  cob- 
webs, where  the  small  fiies  were  caught,  and  the  great  brake  through." 
(Bacon's  Apophthegms.  No.  291)  This  sentiment  has  been  singularly 
echoed,  not  to  say  plagiarized,  by  subsequent  wise  people.    The  reader 
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ut  leges  vivse,  in  complexu  mortuarum,  perimantur  h — 
the  living  die  in  the  arms  of  the  dead.  After  exploding 
the  stale  objection  of  innovation  against  reform,  which  he 
calls  a  "  common-place"  argument,  he  condescends  to 
say  that  the  amendment  of  the  laws  of  England  would 
not  be  an  innovation  or  without  precedent  because  the 
Romans  by  their  Decemvirs  made  laws  ;  the  Athenian 
Sexvir  Commission  from  time  to  time  reformed  the  laws 
of  Athens ;  Lewis  XL,  Edgar,  and  Edward  I.  altered 
and  improved  the  laws  of  their  respective  countries — 

will  be  not  a  little  amused  with  the  following  collection  which  have  oc- 
curred to  the  author;  and  Lord  Coke,  who  says,  "  to  cite  verses  standeth 
well  with  the  gravitie  of  our  lawyers,"  must  be  the  apologist  for  quoting 
poetry. 

Should  T  sigh,  because  I  see 

Laws  like  spider-webs  to  be; 

Where  lesser  flies  are  quickly  taen, 

While  the  great  break  out  again. 

R.  Brathwayte.  1616.  Fly  from  care. 


Now  since  these  rules  for  Laws,  do  even  like  Laws, 
Equally  serve  the  Tyrant  and  the  King; 
This,  to  good  uses  for  the  public  cause, 
That,  all  men's  freedoms  under  will  to  bring, 

One  Spider-like,  the  other  like  the  Bee, 

Drawing  to  help  or  hurt  humanity. 

The  Remains  of  Fulke  Greville  Lord  Brooke.  1670.     Of  Laws. 


"  Who  knows  not  that  the  web  of  the  Law  entangles  the  small  flies,  and 
dismisseth  the  great  ?" 

Warrens  Corruption  and  Deficiency  of  the  Laues  of  England.  1649. 


Lord  Somers,  makes  a  sensible  remark  on  the  Court  of  Star-chamber; 
viz.  that  whatever  its  evils  it  punished  many  "  offenders  too  big  for 
ordinary  justice." 
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hence  he  repeats  to  James   I.  the  words  of  Cicero  to 
Caesar- 
Nil  vulgare  te  dignum  videri  possit. 

Bacon  then  gives  some  practical  directions  how  the 
reform  in  question  is  to  be  effected,  by  the  digest  or 
re-compiling  of  the  Common  Law  and  the  Statutes. 
He  proposes  that  simple  historical  books  should  be 
composed  on  the  origin  and  antiquity  of  the  law  :  that 
all  the  obsolete  cases  should  be  resolved  ;  the  homonymise 
or  repetition  cases  weeded  ;  the  antinomise  or  contradic- 
tory cases  decided  ;  "  all  idle  queries,  which  are  but 
seminaries  of  doubts,"  omitted  ;  and  all  prolix  cases 
abridged  of  their  "  tautologies  and  impertinences."  For 
the  reform  of  the  Statutes,  he  simply  recommends  the 
repeal  of  all  obsolete  and  sleeping  statutes  ;  the  amelio- 
ration of  the  Penal  laws  ;  and  the  reducing  of  concurrent 
statutes,  heaped  one  upon  another,  to  one  clear  and 
uniform  law." 

The  great  mind  of  Bacon  appears  to  have  consoled 
itself,  in  its  bitter  humiliation  and  suffering,  by  plans 
for  the  improvement  of  the  laws  of  his  country — a  proof 
also  of  his  knowledge  and  deep  interest  in  his  profes- 
sion. We  find  in  the  collections  of  his  works  cC  An  offer 
to  the  King  of  a  Digest  of  the  Laws  of  England,''  "  as 
I  have  now  (by  God's  merciful  chastisement  and  special 
providence,)  time  and  leisure."  In  this  proposal  he  says 
"  the  laws  of  most  kingdoms  and  states  have  been  like 
buildings  of  many  pieces,  and  patched  up  from  time  to 
time,  according  to  occasions,  without  frame  or  model." 
In  a  subsequent  letter  to  the  learned  Dr.  Andrews, 
Bishop  of  Winchester,  supposed  to  be  written  about  the 
year  1622,  containing  an  account  of  the  occupations  and 
consolation  of  his  retirement,  he  writes — "  I  have  also 
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"  entered  into  a  work  touching  Laws,  propounding  a 
"  character  of  Justice  in  a  middle  term,  between  the 
"  speculative  and  reverenced  discourses  of  Philosophers, 
"  and  the  writings  of  Lawyers  which  are  tied  and  ob- 
"  noxious  to  their  particular  laws.  And  although  it  be 
"  true,  that  1  had  a  purpose  to  make  a  particular  Digest 
"  or  re-compilement  of  the  Laws  of  mine  own  nation  ; 
"  yet  because  it  is  a  work  of  assistance,  and  that  I  can- 
"  not  master  by  my  own  forces  and  pen  I  have  laid  it 
"  aside." 

Such  were  the  wise  and  patriotic  views  of  this  illus- 
trious man  ;  and  although  his  practice  and  his  theory 
were  so  singularly  opposed,  yet  the  former  affords  a 
melancholy  but  unanswerable  proof  of  the  wisdom  of  the 
latter.  We  should  bear  in  mind,  in  condemning  the 
inconsistencies  of  Bacon,  the  nature  of  the  times  in 
which  he  lived,  and  that  he  wrote  for  posterity;  and 
although  we  cannot  and  ought  not  to  shut  our  eyes  to 
the  great  defects  of  his  character,  yet  they  are,  at  the 
present  distance  of  time,  but  as  spots  on  the  sun  :  they 
teach  us  that  the  great  principle  of  human  legislation 
and  prayer,  should  be — "  lead  us  not  into  tempta- 
tion." * 

*  In  Mallefs  meagre  life  of  Bacon,  where  Johnson  says  that  the  Biogra- 
pher forgot  that  his  hero  was  a  philosopher,  one  applicable  reflection  may 
be  quoted — "  The  offices  of  Attorney  and  Solicitor  General,  have  been 
"  rocks  upon  which  many  aspiring-  Lawyers  have  made  shipwreck  of  their 
"  virtue  and  human  nature.  Some  of  these  gentlemen  have  acted  at  the 
"  bar  as  if  they  thought  themselves,  by  the  duty  of  their  places,  absolved 
"  from  all  the  obligations  of  truth,  honour,  and  decency.  But  their 
"  names  are  upon  record,  and  will  be  transmitted  to  after  ages  with  those 
"  characters  of  reproach  and  abhorrence  that  are  due  to  the  worst  sort  of 
"  murderers  -y  those  that  murder  under  the  sanction  of  Justice."  Men, 
who  before  they  attained  office  were  the  active  friends  of  legal  reform, 
afterwards  are  the  panegyrists  of  corruption  and  the  calumniators  of  their 
former  political  connections. 
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The  attempts  at  legal  reform  during  this  period,  seem 
to  have  been  confined  to  the  political  ruin  of  Bacon, 
and  that  being  accomplished,  no  further  efforts  of  any 
importance  were  made. 

In  the  Lent  of  1620,  the  Seal  was  put  into  commission. 
In  16*21  a  debate  appears  in  the  Journals  *  in  which  Mr. 
Alford  asserts  that  causes  in  Chancery,  lasted  20  or  30 
years  ;  that  injunctions  were  granted  without  hearings  ; 
that  the  officers  were  corrupt  and  the  judicial  power  too 
great  for  any  one  man.  He  instanced  an  excellent  rule 
in  the  civil  Law,  of  a  fine  for  retaining  causes  in  court, 
above  three  years  ;  and  proposed  bills  for  regulating  the 
practice  of  the  Chancery,  and  moderating  the  court  fees. 
On  the  27th  April,  f  Coke  asserts  that  w  the  Chancery 
embraces  so  many  causes  as  the  Chancellor  and  Master 
of  the  Rolls  cannot  possibly  determine."  On  the  30th 
of  the  same  month,  we  find  an  entry  in  the  Journals  J  of 
the  first  reading  of  "  an  act  to  establish  two  Judges' 
assistants  in  the  Court  of  Chancery,  and  to  lessen  the 
charge  of  suits  in  that  court  ;*'  "  and  also  a  bill  of  regu- 
lating the  Chancery." 

In  the  Parliament  21  and  22  James  I.  A.  D.  1623-4, 
some  further  Parliamentary  committees  and  examinations 
were  instituted  on  the  means  of  reforming  the  courts  of 
justice.  But  to  be  brief,  no  efficient  reform  was  effected  in 
this  reign.  The  statute,  21  James  I.  c.  28.  entitled — "  An 
act  for  continuing  and  reviving  of  divers  statutes  and 
repeal  of  divers  statutes,"  partially  carried  into  effect 
the  consolidation  of  the  penal  statutes. 

When  the  great  seal  was  brought  to  James  from 
Bacon,  his  Majesty  is    reported   to   have   exclaimed — 

*  Comm.  Journ.  vol.  1.  p.  573-4.  t  Ibid-  P-594. 

i  p.  596. 
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"Now,  by  my  soule,  I  am  pained  at  the  heart  where  to 
bestow  this  ;  for,  as  to  my  lawyers,  I  thinke  they  be  all 
knaves !  '• 

On  the  10th  of  July,  1621,  Archbishop  Williams,  a 
Welch  Divine,  celebrated  for  his  knowledge  of  Hebrew 
and  the  dead  languages,  was  made  Lord  Keeper,  as  a 
person  well  qualified  to  administer  equity  1  He  had  been 
chaplain  to  Lord  Ellesmere,  who  bequeathed  to  him  his 
law  manuscripts.  With  this  stock  in  trade,  and  the 
advice  of  Sir  John  Walker,  Chief  Baron  of  Exchequer, 
the  learned  Ecclesiastic  was  thought  and  thought  himself 
competent  to  the  duties  of  the  Chancellorship.  It  is 
stated,  that  on  the  fall  of  Bacon,  Buckingham  em- 
ployed Dean  Williams  to  value  the  place;  and  on  his 
Majesty  perusing  the  valuation,  he  was  sensibly  im- 
pressed with  the  fitness  of  Williams  for  the  situation. 
Williams's  speech  in  Council  on  his  acceptance  of  the 
office,  in  its  pedantry  and  nolo  episcojpari,  is  certainly  a 
proof  of  sagacity  in  his  discrimination  of  James's  cha- 
racter. With  abundance  of  latin  quotations,  he  says, 
"  I  do  not  trouble  my  head  to  find  the  reason  of  this 
advancement  because  I  take  it  for  no  ordinary  effect, 
but  an  extraordinary  miracle.''  *  He  confesses  his  utter 
inaptitude  for  the  judicial  office;  and  states  his  willing- 
ness, if  he  prove  a  dull  scholar,  to  retire  to  his  original 
profession,  "  a  Keeper  of  Sheep."  With  this  view  he 
probably  retained  his  church  preferment  in  commendam, 
as  two  strings  to  his  bow.  It  appears  that  the  King,  at 
his  request,  did  not  take  the  seal  from  the  commissioners 
for  ten  months,  that  the  inexperienced  Chancellor  might 
have  time  to  study  his  new  business ;  for  which  purpose 
Williams  kept  Sir  Henry  Finch,  an  eminent  lawyer,  in 

*  Hacket's  Life  of  Williams. 
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his  lodgings,  as  a  tutor  to  advise  with  on  equity  questions. 
He  was  also  assisted,  during  the  first  eighteen  months,  by 
the  constant  presence  and  advice  of  the  Master  of  the 
Rolls  and  two  Judges.  After  the  apprenticeship  of  a 
few  months  he  appeared  in  Court,  about  the  end  of  the 
following  Michaelmas  term.*  In  his  speech  on  that 
occasion,  he  laid  down  certain  principles  for  the  guidance 
of  his  judicial  character,  which  may  be  briefly  stated  as 
follows:  1.  Never  to  make  a  decree  inconsistent  with 
the  common  or  statute  law.  2.  To  discourage  all  bar 
motions  which  did  not  further  or  hasten  the  hearing  of 
a  cause.  3.  Not  to  reverse  the  decrees  of  his  prede- 
cessors without  special  reasons.  4.  Seldom  to  refer 
causes,  as  it  deferred  the  hearing  of  them.  5.  Not  to 
protect  indiscreet  sureties.  6.  To  maintain  the  rules 
and  orders  of  the  court  as  far  as  possible.'^ 

It  is  not  a  little  strange  that  the  first  business  of  the 
new  Lord  Keeper  was  to  review  the  decrees  of  his  pre- 
decessor, and  to  preside  in  the  House  of  Lords  !  What 
he  lacked  however  in  legal  judgment  he  made  up  by 
dispatch ;  indeed,  his  hasty  decisions  soon  became  the 
object  of  remark  and  complaint :  and  he  appears,  in  a 
letter  to  Buckingham,  containing  an  account  of  his  first 
year's  noviciate,  in  some  degree  to  confess  the  truth  of 
the  charge — "  In  this  place  I  have  now  served  his 
"  Majesty  one  whole  year  diligently  and  honestly,  but 
"  to  my  heart's  grief,  by  reason  of  my  rawness  and 
"  inexperience,  very  unprofitably.  Yet  if  his  Majesty 
"  will  examine  the  Register,  there  will  be  found  more 
"  causes  finally  ended  this  year,  then  in  all  the  seven 
"  years  preceding;  how  well  ended,  I  confess  ingenu- 
"  ously,    I    know    not:    his    Majesty,   and  your  Lord- 

*  Dewes1  Life  of  Bacon,  p.  58.  +  Hacket's  Life. 
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"  ship,  who  no  doubt  have  received  some  complaints, 
"  though  in  your  love  you  conceal  that  from  me,  are  in 
"  that  the  most  competent  judges."  (10  July,  1622.) 

Sir  Anthony  Weldon*  asserts  that  Williams  owed 
his  rise  to  political  considerations,  and  to  Buckingham's 
scheme  for  marrying  him  to  his  mother.  Weldon's  au- 
thority, as  a  party  writer,  must  be  received  with  caution, 
but  the  following  account  of  the  "  reasons  of  state"  for 
the  new  appointment,  appear  entitled  to  some  degree  of 
credit. 

"  In  Bacon's  place  comes  Williams,  a  man  on  pur- 
"  pose  brought  in  at  first  to  serve  turnes,  but  in  this 
"  place  to  doe  that  which  none  of  the  Laity  could  bee 
"  found  bad  enough  to  undertake,  whereupon  this  obser- 
"  vation  was  made,  that  first  no  Lay-man  could  bee 
"  found  so  dishonest  as  a  Clergy-man  ;  next,  as  Bacon 
"  the  Father  of  this  Bacon,  did  receive  the  scales  from  a 
"  Bishop,  so  a  Bishop  againe  received  them  from  a 
"  Bacon;  and  at  this  did  the  Lawyers  fret,  to  have  such 
"  a  flower  pulled  out  of  their  Garland. — This  Williams  9 
"  though,  he  wanted  much  of  his  Predecessors'  abilities 
"  for  the  Law;  yet  did  he  equal  him  for  learning  and 
"  pride,  and  beyond  him  in  the  waie  of  bribery,  this 
"  man  answering  by  petitions,  a  new  way,  in  which  his 
"  servants  had  one  part,  himself e  another,  and  so  was 
"  calculated  to  be  worth  to  him  and  his  servants  £3000. 
"per  annum,  a  new  way  never  found  out  before."  f 

Hacket  asserts  that  the  imputation  of  hasty  judgment 
is  groundless  ;  as  also  that  of  Williams's  frequent  pri- 
vate hearings  in  his  chambers,  which  the  biographer 
affirms  were  not  for  private  gain,  but  for  the  dispatch  of 

*  Court  and  Character  of  King-  James,  12mo.  1050. 
flbid.  p.  139. 
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poor  men's  causes ;  arid  that  the  Chancellor  is  not  the  first 
who  has  been  accused  of  his  good  works  :  if  the  accusa- 
tions, however,  are  well  founded,  certainly  he  would  not 
be  the  first  whose  vices,  by  a  fulsome  biographer,  had 
been  metamorphosed  into  virtues,  more  particularly  in 
those  times  pregnant  with  sin  and  hypocrisy.  The 
discovery  of  historic  truth  is  indeed  most  difficult. 
Thus  we  find  the  Chancellor's  patron,  Buckingham, 
in  Michaelmas  term,  1623,  instigating  Lord  Chief 
Justice  Hobart  to  certify  to  the  King,  that  Williams 
from  his  ignorance  and  inability  was  unfit  for  the  Keeper's 
place ;  in  which  case  Buckingham  promises  to  displace 
the  Keeper  and  put  in  the  Chief  Justice.  But  Hobart, 
it  appears  preferred  a  certainty  to  a  speculation,  or 
in  the  following  reply  conscientiously  bore  testimony  to 
Williams's  official  aptitude — "My  Lord,  so  much  might 
have  been  said  at  the  first,  but  he  shall  do  the  Lord 
Keeper  great  wrong  that  shall  say  so  now." — By 
Laud's  Diary  we  find  that  Laud  (whom  Williams  had 
promoted  to  a  Bishopric  and  political  power)  having 
quarrelled  with  the  Lord  Keeper,  predicted  Bucking- 
ham's influence  against  him,  and  pronounced  Williams 
a  "  dead  man,"  that  is  to  say,  dead  in  the  law. — The 
future  was  a  proof  of  Laud's  spirit  of  prophecy. 

Clarendon  *  represents  Williams  as  corrupt  in  office, 
and  as  swayed  by  the  worst  and  most  violent  passions. 
Without,  however,  delivering  any  verdict  on  this  con- 
flicting testimony,  and  allowing  the  Lord  Keeper  to 
have  been  a  very  learned  man,  certain  it  is  that  he  was 
not  qualified  for  the  judicial  office  ;  and  that  his  con- 
tinual employment  in  political  business  must  necessarily 
have  withdrawn  his  time  and  attention  from  his  duties  in 
the  Court  of  Chancery. 

*  History  of  the  Rebellion,  b.  2. 
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As  the  first  speech  of  James  contained  a  fulminatiort 
against  the  Law  and  Lawyers,  so  did  his  parting  words* 
Whether  he  had  a  real  prejudice  against  the  craft  of  his 
law-subjects,  or  whether  he  only  catered  to  the  public 
prejudice  against  them,  is  doubtful:  but  in  the  last 
speech  he  made  in  Parliament,  he  declares  "  I  spake 
to  the  face  of  many  here  present,  the  Lawyers,  of  all 
the  people  of  the  land,  are  the  greatest  grievance  to 
my  subjects  ;  for  when  the  case  is  good  to  neither  party, 
yet  it  proves  good  and  beneficial  to  them  !"  * 

On  the  death  of  the  King,  in  the  spring  of  1625, 
Williams  preached  his  funeral  sermon,  printed  under  the 
title  of  "  Great  Britain's  Solomon,"  f  the  text  taken 
from  2  Chronicles  ix.  29,  30,  31. — Now  the  rest  of  the 
acts  of  Solomon  first  and  last,  are  they  not  written 
in  the  hook  of  Nathan,  the  prophet,  fyc.  and  in  the 
visions  of  Iddo  the  seer,  fyc. — Verily,  they  are  recorded 
in  English  history  ;  and  no  varnish  of  priestcraft  can 
conceal  the  vices  of  a  pedant,  a  hypocrite,  a  profligate, 
and  despotic  monarch. 

Considering  the  duration  of  James's  reign,  the  statute 
book  was  not  much  enlarged.      One  hundred  and  thirty- 

*  Pari.  Hist.  vol.  vi.  p.  341. 

f  The  Solomon-like  character  of  James  was  his  favourite  affectation, 
and  consequently  the  continual  theme  of  the  adulation  of  his  courtiers. 
Hudson,  in  describing-  his  pedantic  personal  exercise  of  the  judicial  power 
in  the  case  of  the  Countess  of  Exeter  against  Sir  Thomas  Lake,  writes, 
"  His  most  excellent  Majesty,  with  more  than  Solomon'' s  wisdom,  heard 
the  cause  for  five  days,  and  pronounced  a  sentence  more  accurately  elo- 
quent, judiciously  grave,  and  honourably  just,  to  the  satisfaction  of  all 
hearers  and  of  all  the  lovers  of  justice,  than  all  the  records  extant  in  this 
kingdom  can  declare  to  have  been,  at  any  former  time,  done  by  any  of  hia 
royal  progenitors."  p.  9. 
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eis^ht  public  acts  were  added  to  it.  Monopolies  received 
a  vital  wound,  and  the  Statute  of  Limitations  was  in 
many  respects  an  excellent  enactment. 

The  contemporary  reporters  were  as  follows: — 
JAMES  I.— 1G03. 


Anderson,  (C.  P.),  1 
Bendloe   (K.   B,    Q.  P.  and 

Exch.),  19  to  2:3 
Bridgman  (C.  P.),  12  to  19 
Brownlow  &  Goldesborough 

(C.P.),  1  to  23 
Bulstrode  (K.  B.),  7  to  15 
Cary  (Chancery),  1 
Coke  (K.  B.  C.  P.  Exch.  and 

Chan.)  1  to  13 
Croke  (K.  B.  and  C.  P.),  1, 

23 
Davis  (K.B.  C.P.  &  Exch.), 

2  to  9 
Glanville      (election     before 

committee    of   H.  C),  21 

and  22 
Godbolt  (all  the  Courts),  1 

23 
Hobart  (all  the  Courts),  1 

23 
Hutton  (C.  P.),  10  to  23 


to 


to 


Jenkins  (Exchequer),  1  to  21 
William  Jones   (K.  B.    and 

C.  P.),  18  to  23 
Lane  (Exchequer),  3  to  9 
Leonard    (K.  B.    G.  P.    and 

Exch.),  1  to  12 
Ley  (K.  B.  C.  P.  Exch.  and 

Court  of  Wards),  (5  to  23 
Moore  (K.  B.    C.  P.   Exch. 

and  Chan.),  1  to  18 
Noy  (K.  B.  and  C.  P.),  1  to 

23 
Owen(K.  B.  and  C.P.),  1  to 

12 
Palmer  (K.  B),  17  to  23 
Popham    (K.  B.    C.  P.    and 

Chan.),  15  to  23 
Reports  in  Chancery,  13 
Rolle  (K.  B.),12  to  22 
Tot  hi  1 1  (Chancery),  1  to  23 
Winch  (€.  P.),  19  to  23 
Yelverton  (K.  B.),  1  to  10 
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CHAPTER  VII. 

OF    THE    COURT    OF    CHANCERY, 
DURING   THE   REIGN    OF   CHARLES  I.    A.  D.    1625   TO   1G49. 


Why,  under  the  pretence  of  Equity,  and  a  Court  of  Conscience,  are  our 
wrongs  doubled  and  trebled  upon  us,  the  Court  of  Chancery  being  as  ex- 
tortious,  or  more  than  other  Court  ?  Yea,  it  is  a  considerable  Qucerc, 
Whether  the  Court  of  Chancery  were  not  first  erected  merely  to  elude 
the  Letter  of  the  Law,  which  though  defective,  yet  had  some  certainty ; 
and,  under  a  pretence  of  conscience,  to  devolve  all  causes  upon  mere  Will, 
swayed  by  corrupt  interest  — The  Corruption  and  Deficiency  of  the  Lawes 
of  England,  by  John  Wan  re.  4to.  1649. 

The  execution  of  Tresylian,  Blake,  and  Usk,  and  the  rest,  together  with 
the  perpetual  banishment  of  the  other  Legicides,  did,  for  several  follow- 
ing generations,  serve  as  an  excellent  almanack  for  the  meridian  of  West- 
minster Hall,  aud  a  Circumspect?  Agatis  to  many  succeeding  Judges, 
until  about  the  end  of  Elizabeth's  reign. — Petyt.  Jus  Parliamentarium. 
ch.  viii.  p.  211. 

These  errors  (injustice,  &c  )  are  not  to  be  imputed  to  the  Court,  but  to 
the  spirit  and  overactivity  of  the  Lawyers;  who  should  more  carefully 
have  preserved  their  profession,  and  its  professors,  from  being  profaned 
by  those  services  which  have  rendered  both  so  obnoxious  to  reproach. 
The  damage  and  mischief  cannot  be  expressed,  which  the  Crown  and  State 
sustained,  by  the  deserved  reproach  and  infamy  that  attended  the  Judges, 
by  being  made  use  of  in  these  and  like  acts  of  power. — Clarendon,  History 
of  the  Rebellion. 


In  this  reign  the  sins  of  the  fathers  were  visited  on 
the  children.  In  the  private  character  of  Charles  there 
is  much  to  admire;  in  his  public  history  every  thing  to 
condemn.  The  epoch  at  which  he  commenced  his  un- 
happy reign  was  remarkahle  in  the  annals  of  the  country; 
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and  peculiarly  unpropitious  for  the  impunity  of  judicial 
corruption  and  regal  misrule.  In  consequence  of  Com- 
mon recoveries  enabling  the  nobility  and  feudal  landed 
proprietors  to  alienate  their  entailed  possessions,  the 
Commonalty  again  became  a  third  estate  of  the  realm. 
The  progress  of  the  Popular  interest  had  been  also  rapidly 
accelerated  by  the  previous  dissolution  of  the  Religious 
Houses,  and  the  subdivision  of  the  Church  property ; 
which,  with  the  Statute  of  Wills,  and  the  great  increase 
of  trade  and  commerce,  enabled  the  People,  through 
the  House  of  Commons,  to  gain  a  new  and  formidable 
political  influence  in  the  state.  The  English  spirit  of 
independence  became  gradually  freed  from  its  long  im- 
prisonment, and  scared  the  ghostly  dominion  of  bigotry 
and  despotism.  The  gradual  and  silent,  but  remarkable 
progress  of  Public  Education,  aided  the  moral  re- 
volution which  from  the  loth  century  had  been  pro- 
gressively spreading  over  England;  and  the  Refor- 
mation powerfully  disseminated  those  great  principles 
of  freedom  which  are  now  flourishing  throughout  the 
world. 

The  progress  of  knowledge  and  improvement  of 
science  in  the  preceding  centuries  was  in  exact  propor- 
tion to  the  spread  of  Education.  The  increase  of  the 
General  Studies  or  Universities,  the  Episcopal  or 
Cathedral  Schools,  the  Monastic  or  Conventual  Schools, 
the  Grammar  Schools  of  the  towns  and  cities,  and  the 
schools  of  the  Jews,  produced  more  remarkable  intel- 
lectual and  political  effects  than  are  generally  observed 
by  those  who  have  not  directed  their  historical  enquiries 
to  the  subject.  When  the  Norman  Conqueror  ordered 
that  all  children  at  school  should  be  taught  French  and 
Latin  (according  to  Fortescue,*  that  the  Normans  might 

*  Dc  laudibus  legum  Anglic,  c.  48. 
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not  be  deceived  in  their  revenue  and  fiscal  accompts)  he 
little  thought  that  he  was  springing  a  mine  under  the 
foundations  of  tyranny  and  ignorance.  In  the  thirteenth 
century  so  many  schools  were  founded,  and  so  many 
sciences  taught  in  London  and  its  environs,  that  it  was 
justly  called  "  A  Third  University."*  In  Knight's 
life  of  Colet  it  is  stated  that  in  the  half  century  preceding 
the  Reformation  there  were  more  Grammar  Schools 
founded  and  endowed  in  England  than  in  the  preceding 
800  years.  The  Art  of  Printing,  may  be  termed  the 
Telegraph  of  Knowledge,  "  the  light  that  shines  from 
the  high  mountain's  top  of  Knowledge."  In  these 
events  every  reflecting  mind  must  see  the  causes  of  the 
great  political  events  of  the  17th  century. f  About  the 
year  1627,  Sir  Fulke  Greville  founded  the  historical 
lectureship  at  Cambridge,  the  chair  of  which  was  first 
honoured  by  Isaac  Dorislaus,  Doctor  of  civil  law,  the 
learned  and  enlightened  Anglo-Dutchman,  afterwards 
banished  the  kingdom  for  the  "  liberal"  sentiments  ex- 
pressed in  his  lectures  on  the  principles  of  government 
and  political  economy.  In  many  of  these  circumstances 
and  other  influences,  though  apparently  insignificant,  may 
be  traced  the  noble  stand  made  by  the  Tory  nobility  in  the 
upper  house  of  Parliament  against  the  tyranny  of  the 

*  Sir  George  Buc's  third  university  of  England,  at  the  end  of  Stowe's 
Chronicle. 

■f  The  venerable  John  Fox  the  Martyrologist,  with  more  truth  than  in  many 
of  his  observations,  makes  some  striking  reflections  on  the  consequences 
of  the  invention  of  Printing — "  By  Printing  tongues  are  known,  knowledge 
*'  groweth,  judgment  encreaseth,  books  are  dispersed,  the  Scripture  is 
"  seen,  the  Doctors  be  read,  stories  be  opened,  times  compared,  truth  dis- 
"  cerued,  falshood  detected,  and  with  finger  pointed,  and  all  through  the 
"  benefit  of  Printing.  By  this  Printing  what  is  known  in  one  nation  is 
"  opened  to  all." 
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Quarts.  In  the  bold  and  vigorous  expansion  of  minds 
suddenly  freed  from  the  shackles  of  ignorance,  we  observe 
the  origin  of  the  great  principles  of  civil  liberty,  dis- 
covered in  the  subsequent  works  of  Vane,  Robert 
Lord  Brooke,  Jeremy  Taylor,  Milton,  and  Mar- 
vel; and  although  mixed  up  and  encumbered  with  much 
of  the  inconsistent  nonsense  of  the  times,  yet,  like  the 
loadstone,  embedded  for  ages  in  primeval  rock,  they 
directed  the  compass  which  steered  the  vessels  of  dis- 
covery round  the  world  :  they  afford  the  gratifying  and 
convincing  proof  that  whatever  may  be  the  temporary 
differences  of  parly  prejudice  and  local  dissension, 
great  minds  all  worship  at  the  altar  of  Freedom.  And 
let  us  never  forget,  in  the  wonderful  advancement  of 
learning  and  science  in  after  times,  the  debt  of  gratitude 
due  to  those  illustrious  spirits  of  former  days,  "  great 
lights  in  dark  ages,"  whose  disinterested  self  sacrifices 
ensured  the  preservation  of  our  liberties,  and  whose  un- 
aided and  original  mental  labours  were  the  stepping- 
stones  and  scaffolding  of  our  present  intellectual  ele- 
vation. 

It  was  unfortunate  that  at  such  a  time  Charles 
should  succeed  to  the  throne,  embued  with  principles  of 
Government  the  reverse  of  those  calculated  for  such 
perilous  and  remarkable  times.  The  doctrines  of  divine 
right  and  passive  obedience  were  then  fashionable,  and 
revered  throughout  Europe,  and  the  Stuarts  considered 
them  as  the  foundation  of  their  title  to  the  British  throne. 
Charles  was  taught  by  his  father  to  esteem  it  a  great 
nuisance  that  he  could  not  appropriate  his  subjects' 
monies  without  the  authority  of  Parliament ;  but  he  had 
not  been  taught,  the  subsequent  practical  art  of  govern- 
ing through  a  Parliament,  by  bribery  and  "  borough- 
mon goring."     This  period  of  British  History  has,  how- 
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ever,  been  so  fully  investigated,  and  especially  in  the 
recent  invaluable  works  of  Mr.  Brodie  and  other 
modern  historians,  that  no  details  can  be  requisite  for 
the  present  object.  Misrepresentation  and  wilful  calumny 
have  been  amply  displayed  by  the  writers  on  both  sides, 
but  those  who  have  patiently  and  honestly  directed  their 
attention  to  the  unprejudiced  history  of  the  times  of  the 
Stuarts  and  the  Commonwealth,  cannot  but  agree  that  all 
who  take  their  information  from  the  court- writers  alone, 
will  know  little  more  about  events  and  characters  than  of 
the  interior  of  Africa.  Mr.  Brodie  could  not  confer  a 
greater  obligation  on  the  literary  world  than  by  placing 
Clarendon  in  the  same  crucible  of  historical  analysis  in 
which  Hume  has  just  been  assayed,  and  discovered  to  be 
so  much  wanting. 

But  to  resume  the  history  of  the  Chancery.  Laud's 
prediction  was  speedily  accomplished  by  Buckingham 
procuring  the  removal  of  Williams  ;  and  a  few  days  after 
Charles's  coronation,  Lord  Coventry  was  put  into  the 
Keeper's  office,  1st  November,  1625.  A  previous  inti. 
ination  had  been  given  to  Williams  from  Charles,  that 
the  surrender  of  the  seal  would  be  soon  expected ;  the 
King  insinuating  that  his  father  had  the  intention  of 
limiting  it  to  a  triennial  office;  in  the  wisdom  and  ob- 
servance of  which  paternal  resolution,  Charles  pretended 
to  concur  and  to  adopt  in  his  own  reign. 

Wreldon  says,  that  Buckingham  displaced  Williams 
because  the  latter  would  not  carry  into  effect  his  con- 
tract (the  consideration  of  the  preferment,)  of  marriage 
to  his  Grace's  mother  :  H  now  being  come  to  the  height 
of  his  preferment,  hee  did  estrange  himselfe  from  the 
company  of  the  old  countesse."  On  the  commencement 
of  the  disputes  between  the  Crown  and  the  Parliament, 
Williams,  by  his  injudicious   and  intemperate  conduct 
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fanned  the  flames  of  civil  discord.  Like  most  of  die 
lawyers,  as  appears  in  Clarendon,  he  took  retainers  on 
both  sides  ;  and  it  is  scarcely  possible  to  detect  on  be- 
half of  which  party  the  wishes  of  the  lawyers  were 
really  engaged ;  or  whether,  in  the  vulgar  but  expressive 
language  of  the  day,  they  were  only  "  waiting  to  see 
which  way  the  cat  jumped."  To  the  corrupt  conduct 
of  the  heads  of  the  law,  Berkeley,  Trevor,  and  others, 
was  very  mainly  owing  the  calamities  of  those  eventful 
times.*  In  what  plight  the  Archbishop  left  the  Chancery 
may  be  seen  in  Carey's  Present  state  of  England,  (4to. 
1627,)  where  the  then  expensive  state  of  law  procedure 
is  strongly  condemned  in  a  catalogue  of  three  great 
national  grievances  and  sins.  In  his  paragraph  "  Touch- 
ing suits  in  Law,"  Carey  narrates  several  instances 
which  verified  the  saying,  "  if  you  go  to  law  for  a  nut, 
the  Lawyers  will  crack  it,  give  each  of  you  half  the  shell, 
and  chop  the  kernell  themselves."  He  states  that  two 
men  went  to  law  respecting  a  hive  of  Bees,  and  before 
the  termination,  he  that  had  spent  least,  had  disbursed 
five  hundred  pounds.  Another  instance  he  mentions 
of  two  brothers  who  contested  in  Chancery,  the  right  to 
a  chain  of  gold  worth  <£60.  :  the  suit  proceeded  until  they 
had  spent  above  ^£100.  :  the  eldest  at  last  overtured  to 
the  younger  brother,  "  you  see  how  these  men  feed  on 
us,  and  we  are  as  near  an  end  of  our  cause,  as  when  we 

*  Charles,  however,  in  his  difficulties,  had  recourse  to  the  advice  of  his 
late  Keeper,  and  sent  for  him  to  Oxford,  in  1044,  to  consult  him  on  the 
then  situation  of  his  affairs.  Williams's  advice  was  singularly  sagacious 
— "  Cromwell  is  the  most  dangerous  enemy  your  Majesty  has;  for  though 
"  he  is,  at  this  time,  of  mean  rank  and  use,  yet  he  will  climb  higher. — My 
"  humble  motion  to  your  Majesty,  therefore,  is  that  either  you  would  win 
"  him  to  you  by  promises  of  fair  treatment,  or  catch  him  by  some  stratagem, 
"  and  cut  him  short!" — (  Philips'*  Life  of  Jrchb.  Williams-,  p  290)-— 
Creditable  advice  to  give  and  receive! 
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began ;  I  will  give  you  one  half  of  the  chain,  and  keep 
the  oilier,  and  so  end  this  endless  cause ;  and  I  pray  let 
us  both  make  much  of  this  wit,  so  dearly  bought:" 
thus  was  this  cause  ended.  Many  similar  examples  are 
given  by  the  author,  of  suits  "  spun  at  length  like  a 
twine  thread,  and  twisted  thro*  divers  courts."  The 
multitude  of  Attornies  in  the  Courts  of  Common  Law 
and  Chancery  is  represented  as  so  many  decoys  to  catch 
geese,  "  which  may  well  be  compared  to  such  as  stand 
with  Quail-pipes,  ever  calling' the  poor  silly  bird  into  the 
net." — Carey  states  that  in  1640  there  were  not  more 
than  two  or  three  Attornies  in  the  Isle  of  Wight,  and 
not  many  more  suits  in  law  ;  but  that  at  the  period  of  his 
writing  there  were  at  least  sixty  Solicitors,  and  many 
more  suits.  He  proposes  as  a  remedy  the  introduction 
of  periodical  district  commissions,  in  every  parish,  for 
the  recovery  of  small  debts,  and  the  investigation  of 
criminal  misdemeanour  ;  also  a  reference,  in  civil  mat- 
ters, to  neighbours  on  the  principle  of  a  jury.  The  then 
state  of  the  Law  is  pronounced  no  remedy  for  wrong, 
and  the  old  Latin  proverb  applied — Inqiiissima  pax  jus- 
tissimo  hello  anteferenda,  the  most  unjust  peace  is  pre- 
ferable to  the  most  just  war.— Carey  classes  the  evils  of 
the  law  into  seven  divisions,  as  the  "seven  motes'*  he 
desired  "  to  pick  out  of  the  long  gowns,"  and  states 
that  the  last  Parliament  "  began  with  intent  to  reform 
the  same."  He  especially  denounces  the  Court  of 
Chancery  as  a  gulph  without  a  bottom,  never  full,  a 
Court  swelling  and  ready  to  burst  with  causes,  and  its 
forms  of  pleading  "  full  of  impertinent  matter,  with 
large  margins,  great  distance  between  the  lines,  and 
protraction  of  words,  and  with  their  many  dashes 
and  slashes  put  in  places  of  words."  He  particularly 
intances  the  Interrogatories  and  Examinations  of  Wit- 
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nesses,  as  long1,  tedious,  needless,  and  costly,  to  the 
grievance  and  excessive  charge  of  the  subject :  and 
lastly,  that  the  chief  clerks  and  officers  were  prototypes 
of  their  modern  fellows — "  fain  amend  any  abuses  that 
make  not  for  their  own  profit,  but  none  other. "  * 

Lord  Keeper  Coventry  appears  to  have  carried  on  the 
business  of  the  Court,  much  after  the  fashion  of  his  ju- 
dicial predecessors.  L' Estrange,  in  recording  his  death, 
(1639)  eulogizes  his  character  at  the  expence  of  those 
whom  he  succeeded ;  and  appears  to  consider  the  mixture 
of  the  political  with  the  judicial  character  quite  incon- 
gruous; and  virtue  in  such  a  union  as  something  mira- 
culous. "  His  train  and  suit  of  followers  was  disposed 
ct  agreeably  to  shun  both  envy  and  contempt;  not  like 
"  that  of  the  Viscount  St.  Alban's,  or  the  Bishop  of 
"  Lincoln,  whom  he  succeeded,  ambitious  and  vain  ;  his 
"  Port  was  state,  their's  ostentation.  They  were  indeed 
"  the  more  knowing  men,  but  their  learning  was  extra- 
"  vagant  to  their  office:  of  what  concerned  his  place 
"  he  knew  enough,  and  which  is  the  main,  acted  con- 
"  formable  to  his  knowledge ;  for  in  the  adminis- 
"  tration  of  justice,  he  was  so  erect,  so  incorrupt,  as 
"  captious  malice  stands  mute  in  the  blemish  of  his 
"  fame :  a  miracle,  the  greater  when  we  consider  that 
"  he  was  also  a  Privy  Counsellor."  f 

This  description  of  the  state  of  the  Chancery  by  Carey, 
does  not  argue  any  desire  on  the  part  of  Lord  Coventry 
to  improve  his  court.  Whitelocke  says  he  was  of  "  no 
transcendant  parts  or  fame;  "  and  Weldon  asserts  that 
if  his  actions  had  been  scanned  by  a  Parliament  he  had 
been  found  as  foul  a  man  as  ever  lived.     Clarendon,  of 

*  Reprinted  in  the  Harleian  Miscellany,  vol.  iii.  p.  197.  ed.  1750. 
t  L'Estrange's  Reign  of  Charles  II.  fol.ed.  1625.  p.  172. 
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whom  it  is  well  s aid,  that  he  could  paint  a  good  picture 
but  no  portrait,  has  given  a  picturesque  character  of  the 
"  venerable  "  Lord  Keeper,  the  reverse  of  Weldon's  :  but 
in  the  fine  colouring  of  the  historian  of  the  rebellion  we 
discern  that  Coventry  was  opposed  to  all  improvement : 
"  he  knew  the  temper,  disposition,  and  genius  of  the 
kingdom  most  exactly  ;  saw  their  spirits  grow  every 
day  more  sturdy,  inquisitive,  and  impatient ;  and  there- 
fore  naturally  abhorred  all  innovations,  which  he  foresaw 
would  produce  ruinous  effects  !  "  Coventry's  sagacity 
and  adaptation  to  the  times  are  however  seen  in  the  fact 
of  his  continuing  till  death  in  an  office,  the  tenure  of 
which  was  so  precarious  that  no  man  had  died  in  it  for 
forty  years. 

In  Mr.  Beame's  collection,  several  orders  will  be 
found  for  the  partial  remedy  of  abuses.  In  the  Harleian 
MSS.  No.  2207,  are  "  Ordinances  made  by  the  Lord 
Keeper  Coventry  (with  the  advice  and  assistance  of  Sir 
Julius  Caesar,  Master  of  the  Rolls,  &c.)  for  the  redresse 
of  sundry  errours,  defaults,  and  abuses,  in  the  High 
Courte  of  Chancerye."  By  the  Registrar's  book  these 
appear  to  have  been  made  in  November  1635 ;  and  they 
certainly  contain  some  strong  and  efficient  remedies, 
which  perhaps  is  the  reason  why  they  were  not  published 
in  the  editions  of  the  orders  of  1698,  1712,  1724,  and 
1739.  They  will  be  seen  in  Mr.  Beame's  collection  at 
length.  The  three  first  ordinancies  if  enforced,  in- 
stead of  being  re-enacted  by  Clarendon  and  succeeding 
Chancellors,  would  have  gone  to  the  root  of  one  great 
evil,  the  impertinent  length  of  equity  pleadings. 

"  1.  That  bills,  answers,  replications,  and  rejoinders,  be 
"  not  stuffed  with  repetitions  of  deeds  or  writings  in  hcec 
"  verba,  but  the  effect  and  substance  of  so  much  of  them  only 
"  as  is  pertinent,  and  material  to  be  set  down,  and  that  in 
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"  l>rief  and  effectual  terms:  that  long  and  needless  traverses 
"  of  points,  not  traversable  nor  material,  causeless  recitals, 
"  tautologies,  and  multiplication  of  words,  and  all  other 
"  impertineneics  occasioning  needless  perplexity,  l)e  avoided, 
"  and  the  ancient  brevity  and  succinctness  in  bills  and  other 
M  pleadings  restored.  And  upon  any  default  herein,  the 
"  party  and  counsel  under  whose  hand  it  passcth,  shall  pay 
"  the  charge  of  the  copy  and  be  further  punished  as  the 
"  case  shall  merit. 

"  2.  When  the  defendants  have  answered,  the  plaintiffs 
V  and  their  counsel  are  seriously  to  advise  of  the  answer;  and 
"  if  they  find  that,  upon  the  answer  alone,  without  farther 
**  proof,  there  be  sufficient  grounds  for  an  order  or  decree, 
"  to  proceed  upon  the  answer  without  further  lengthening 
"  the  cause;  or,  if  it  be  needful  to  prove  one,  or  a  few  par- 
"  ticular  points,  to  reply  unto  these  points,  and  not  to  draw 
"  into  pleadings  or  proofs  any  more  than  those  necessary 
"  points,  thereby  making  long  books  and  putting  both 
"  sides  to  unnecessary  charges:  the  defaulters  herein  to  be 
"  punished  by  paying  the  charge  of  the  copies,  or  otherwise, 
"  as  the  case  shall  require. 

"  3.  That  interrogatories  for  examining  of  witnesses,  be 
ft  drawn  only  upon  points  material,  and  not  upon  matters 
"  which  are  either  confessed  in  the  pleadings,  or  are  im- 
'*  pertinent  and  needless  to  be  proved. 

"  That  the  articles  which  are  usually  thrust  into  the 
'*  beginning  of  every  schedule  of  interrogatories,  as  it  were 
"  of  form  or  course,  touching  the  witnesses  knowledge  of 
"  the  parties,  plaintiff's  or  defendants,  of  the  lands,  towns, 
"  and  places  in  the  pleadings,  and  the  like,  be  not  so  need- 
4f  lessly  used  as  they  are. 

"  ]$ut  if  for  cross-examining  any  witness,  or  for  other 
"  spoci«il  reasons,  it  shall  be  necessary  to  minister  any 
"  such  question,  any  man  is  left  at  liberty  to  do  therein  as 
"  much  as  shall  be  pertinent  and  needful,  in  a  due  and  fitting 
"  place.     And  if   any  shall  offend  against  this,  the  party, 
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"  and  such  as  drew  the  interrogatories,  shall  be  punished  by 
"  paying  as  much  as  the  other  side  is  by  that  means  over- 
"  charged  in  copies,  and  further  as  the  case  shall  merit." 

In  1635,  hy  one  of  the  ordinancies  of  this  Lord 
Keeper,  the  Plague  appears  to  have  temporarily  sus- 
pended the  husiness  of  the  Chancery  ;  and  was  considered 
a  visitation,  if  possible,  greater  than  the  sore  evils  of 
equity  litigation. 

In  Clarendon,  (book  iv.)  there  is  a  very  amusing 
account  of  a  contention  between  the  two  learned  profes- 
sions of  law  and  divinity,  relative  to  the  introduction  of 
the  civil  law  into  the  court  of  chancery  and  tythe  causes. 
The  lawyers  rather  rudely  assaulted  the  character  of  the 
Clergy,  and  Clarendon's  opinion  of  his  legal  brethren 
may  be  seen  in  the  following  remark — w  I  do  not  at  all 
wonder,  that,  in  the  great  herd  of  the  Common  Lawyers, 
many  pragmatical  spirits,  whose  thoughts  and  observa- 
tions have  been  contracted  to  the  narrow  limits  of  the 
few  books  of  that  profession,  or  within  the  narrower 
circle  of  bar  oratory,  should  go  along  with  the  stream 
in  the  womanish  art  of  inveighing  against  persons 
when  they  should  be  reforming  things."  He  expresses 
his  surprise  that  the  Lawyers  should  seek  to  separate 
"  Church  and  State,"  and  predicts  that  the  time  will 
come  when  they  must  discover  the  necessity  of  support- 
ing the  Church  as  one  of  the  main  stays  of  the  system 
of  Law — a  prophecy  which  it  will  be  seen  was  not  long 
after  singularly  verified.     Clarendon*  boldly  says  that 

*  But  in  the  midst  of  these  unsparing  animadversions  on  the  lawyers. 
Clarendon,  like  all  his  profession,  bursts  into  hysteric  raptures  on  the 
perfectability  of  the  law — "  that  great  and  admirable  mystery,  the 
Common  Law  (upon  which  no  man  looks  with  more  affection,  reverence, 
and  submission.)"    Hist.  Rebell.  b.  iv. 
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"  if  the  well  disposed  fabrick  of  the  Church  be  rent 
asunder,  the  Law  itself  will  not  have  the  same  respect 
and  veneration  from  the  people."  He  does  not  shew 
wherein  the  author  of  the  christian  religion  is  mistaken 
in  asserting  that  his  law  and  church  are  not  of  this 
world  ;  nor  does  the  historian  of  the  rebellion  acquaint 
us  whether  this  supposed  relationship  proceeds  from  the 
circumstance  of  the  early  Chancellors  having  been  Eccle- 
siastics :  this  volume,  however,  will  shew  that  the  connec- 
tion is  between  the  Professors,  but  not  the  religion ;  and 
that  these  two  learned  professions  have  been  pillars  and 
buttresses  to  each  other's  establishments,  which  when 
pulled  down  have  certainly  let  fall  the  fabric — of  their 
own  worldly  erections. 

In  1639,  23rd  January,  Sir  John  Finch,  Chief  Justice 
of  the  Common  Pleas,  was  made  Lord  Keeper.  This 
infamous  Judge  was  doubtless  thus  rewarded  for  his 
former  services  of  drawing  and  propounding  to  the  other 
Judges  the  question  of  ship-money,  and  for  having  ob- 
tained their  answer  favourable  to  the  Crown  u  after 
many  solicitations,  with  promises  of  preferment  to  some, 
and  high  threats  against  others  he  found  hesitating 
and  doubtful."  *  Such  an  important  service,  together 
with  his  iniquitous  conduct  on  his  circuits,  and  his  cor- 
rupt judgments  in  the  Common  Pleas,  gave  him  an  in- 
defeasible right  in  those  days  to  the  seals.  His  former 
conduct,  as  Speaker  of  the  House  of  Commons,  was  an 
earnest  of  what  might  be  expected  from  him  as  Pro- 
locutor of  the  Lords.  Thus,  on  the  meeting  of  parlia- 
ment, in  April,  1640,  this  corrupt  administrator  of  the 
law  made  himself  notorious  by  a  speech  on  the  omnipo- 
tence of  the  royal  prerogative;  "  his  Majesty's  kingly 

*  Lives  of  the  Chancellors,  vol.  i.  p.  124. 
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resolutions  were  seated  in  the  ark  of  his  sacred  breast, 
and  it  were  a  presumption  of  too  high  a  nature  for  any 
Uzzah  uncalled  to  touch  it."  His  eulogy  and  defence 
of  the  fiscal  extortions  of  Charles  I,  that  "  whatever 
had  been  drawn  from  the  subject  had,  like  vapours 
exhaled  from  the  earth,  returned  to  it  in  refreshing' 
showers,' '  has  been  borrowed  by  the  modern  panegyrists 
of  taxes  and  national  debt.  Tonnage  and  poundage 
the  Lord  Keeper  considered  as  part  of  the  just  per- 
quisites of  monarchs.*  Finch  was  the  consistent  in- 
strument of  the  King  in  the  unconstitutional  dissolution 
of  this  parliament,  on  the  5th  May,  1640,  immediately 
on  its  unaccommodating  spirit  being  displayed  in  the 
bold  opposition  of  Grimstone,  Pym,  Crew,  Sir  John 
Hotham,  and  other  members.  The  conduct  of  this 
unjust  Judge  in  the  administration  of  equity,  may- 
be fairly  estimated  by  his  open  and  shameless  avowal 
from  the  bench,  that  a  resolution  of  the  council-board 
should  always  be  a  sufficient  ground  for  him  to  make  a. 
decree  in  Chancery !  The  exigencies  of  the  King's 
affairs  imposing  upon  him  the  necessity  of  calling  a  new 
Parliament  in  November  following,  the  Commons  im- 
mediately prepared  to  impeach  the  Lord  Keeper  of  high 
treason.  He  made  a  flowery  and  whining  speech  in  self- 
defence,  but  his  conviction  was  immediate;  and  being 
summoned  before  the  Lords  the  next  day,  he  considered 
flight  the  soundest  part  of  discretion;  and  it  is  singular, 
that  after  his  escape  into  Holland,  little  is  known  of 
his  subsequent  life  or  place  of  death,  f 

*  Rushworth,  vol.  iii.p.  1114.  et.scq.   Cobbetfs  Pari.  Hist.  vol.  ii.  p.  528. 
Old  Pari.  Hi&t.  vol.  viii.  p.  397. 

f  Rush.  vol.  iv.  p.  129.— Whitelocke,  p  39  .— Cobbetfs  Pari.  Hist.  vol.  ii. 
p.  G85. 
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On  the  exile  of  Finch,  Sir  Edward  Littleton  received 
the  seals,  23rd  January,  1640.  He  was  another  un- 
worthy incumbent  of  the  office.  Having  entered  public 
life  under  the  banner  of  liberty,  the  temptation  of  legal 
preferment  was  of  course  held  out  to  him  as  a  proselyte 
particularly  worthy  of  conversion.  His  political  pros- 
titution is  detailed  in  history.  Being  brought  up 
entirely  to  the  study  and  practice  of  the  common  law, 
he  was  by  no  means  qualified  for  the  Chancellorship. 
On  the  breach  between  the  King  and  Parliament, 
Littleton  sided  with  the  latter;  and  on  Charles's  re- 
turning to  York,  he  sent  Lord  Falkland  to  Hyde,  to 
concert  measures  for  taking  the  seal  from  the  Lord 
Keeper.  Hyde,  however,  previously  conferred  with 
Littleton  on  the  impolicy  of  his  choice  of  parties  ;  and 
in  the  fright  of  losing  his  preferment,  Littleton  subse- 
quently joined  the  King!  it  is  a  vulgar  legal  axiom, 
that  possession  is  nine  points  of  the  law.  In  1643,  the 
Parliament  voted,  that  if  Littleton  did  not  return  with 
the  seal  to  his  court  within  fourteen  days,  he  should 
lose  his  office,  and  all  process  subsequently  sealed  with  the 
royal  seal  should  be  void.  The  King  and  his  Chancellor 
were  of  opinion  that  as  it  was  high  treason  to  counter- 
feit the  seal,  the  Commons  would  never  carry  into  effect 
their  intention  of  a  new  signet.  The  Parliament,  however, 
directly  ordered  one,  in  deference  to  the  popular  reg*ard 
for  wax  impressions.  It  was  on  this  occasion  that 
Prynne  wrote  his  learned  historical  treatise  on  the 
Great  Seal.  In  that  tract  the  reader  will  find  a  great 
collection  of  curious  antiquarian  information,  the  quo- 
tation of  which  would  not  here  be  pertinent :  this  re- 
mark, however,  is  made  without  the  slightest  intention 
of  depreciating  the  labours  and  learning  of  that  extra- 
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ordinary  man,  whose  impartial  biography  is  yet  a  de- 
sideratum in  English  historical  literature.* 

The  following  extract  from  the  votes  and  proceedings 
of  the  House  of  Commons,  together  with  the  reasons 
for  making  a  new  seal,  presented  by  them  to  the  Lords 
at  a  conference,  July  4  and  5,  anno.  1643,  will  not  be 
uninteresting. 

*  The  title,  as  follows,  will  sufficiently  display  the  marrow  of  the  work, 
and  the  fanatical  use  of  Scripture  at  that  time  prevalent. 

THE  OPENING  OF  THE  GREAT  SEALE  OF  ENGLAND. 

CONTAINING 

Certain  Brief  Historical!  and  Legall  Observations,  touching-  the  Originall, 
Antiquity,  progresse,  Vse,  Necessity,  of  the  Great  Seal  of  the  Kings  and 
Kingdoms  of  England,  in  respect  of  Charters,  Patents,  Writs,  Commis. 
sions,  and  other  Processe. 

Together  with  the  Kings,  Kingdoms,  Parliaments,  severall  Interests  in 
and  Power  over  the  same,  and  over  the  Lord  Chancellour,  and  the  Lords 
and  Keepers  of  it,  both  in  regard  of  its  New-making,  Custody,  Adminis- 
tration for  the  better  execution  of  Publike  Justice,  the  Republique  neces- 
sary safety,  and  Utility. 

Occasioned  by  the  Over-rash  Censures  of  such  who  inveigh  against  the 
Parliament,  for  Ordering  a  new  Great  Seale  to  be  engraven,  to  supply  the 
willful  absence,  defects,  Abuses  of  the  Old,  unduely  withdrawne  and 
detained  from  them. 


By  William  Prynne,  Utter  Barrester,  of  Lincolns  Inne. 

Esther  8.  1. — Write  ye  also  for  the  Jews,  as  liketh  you,  in  the  King's 
name,  and  seal  it  with  the  kings  ring  :  for  the  Writing  which 
is  written  in  the  Kings  name,  and  sealed  with  the  kings  ring, 
may  no  man  reverse. 


It  is  this  fifteenth  day  of  September,  Anno  Dom.  1643.  Ordered  by  the 
Committee  of  the  House  of  Commons,  concerning  Printing,  that  this 
Treatise,  intituled,  The  Opening  of  the  Great  Seale  of  England,  be 
forthwith  Printed  by  Michael  Sparke,  Senior. 

John  White, 


LONDON. 

Printed  for  Michael  Spark  Senior,  1644. 
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**  Resolved  upon  the  Question.  (June  14,  &  26) 

1.  That  the  Great  Seale  of  England  ought  to  attend  the 
Parliament. 

2.  That  the  absence  of  it  hath  been  a  cause  of  great  mis- 
chiefe  to  the  Common-wealth. 

3.  That  a  Remedy  ought  to  be  provided  for  these  mis- 
chiefes. 

4.  That  the  proper  remedy  is,  by  making  a  New  Great 
Seale. 

The  mischiefes  occasioned  by  conveying  away  the  Great 
Seale  from  the  Parliament  (represented  to  the  Lords  at  a 
Conference,  July  5,  1643,)  are  these : 

1.  It  was  secretly  and  unlawfully  carried  away  by  the  Lord 
Keeper,  contrary  to  the  duty  of  his  place  ;  who  ought  him- 
selfe  to  have  attended  the  Parliament,  and  not  to  have 
departed  without  leave  ;  nor  should  have  been  suffered  to 
convey  away  the  Great  Seale,  if  his  intentions  had  been 
discovered. 

2.  It  hath  been  since  taken  away  from  him,  and  put  into 
the  hands  of  other  dangerous  and  ill  affected  persons  ;  so  as 
the  Lord  Keeper  being  sent  unto  by  the  Parliament  for  the 
sealing  of  some  Writs,  returned  answer,  That  he  could  not 
Seale  the  same,  because  he  had  not  the  Seale  in  his  keeping. 

3.  Those  who  have  had  the  managing  thereof  have  imployed 
it  to  the  hurt  and  destruction  of  the  Kingdome  sundry  waies. 
By  making  new  Sheriffes  in  an  unusuall  and  unlawful  man- 
ner, to  be  as  so  many  Generals  or  Commanders  of  Forces 
raised  against  the  Parliament.  By  issuing  out  illegal  Com- 
missions of  Array,  with  other  unlawfull  Commissions,  for 
the  same  purpose.  By  sending  forth  Proclamations  against 
both  Houses  of  Parliament,  and  severall  Members  thereof, 
proclaiming  them  Traitors,  against  the  Privileges  of  Parlia- 
ment and  Lawes  of  the  Land.  By  sealing  Commissions  of 
Oyer  and  Terminer  to  proceed  against  them,  and  other  of 
His  Majesties  good  Subjects  adhearing  to  the  Parliament,  as 
Traitors,     By  sending  Commissions  into   Ireland,  to  treate 
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a  peace  with  the  Rebels  there,  contrary  to  an  Act  of  Parli- 
ament made  this  session.  Besides,  divers  other  dangerous 
and  illegal  acts  have  been  passed  under  the  Great  Seale,  since 
it  was  secretly  conveyed  away  from  the  Parliament,  whereby 
great  calamities  and  mischiefes  have  ensued,  to  the  Kingdomes 
prejudice. 

The  mischiefes  proceeding  through  want  of  the  Great  Seale. 

1.  The  termes  have  been  adjourned  ;  the  course  of  justice 
obstructed. 

2.  No  originall  Writs  can  be  sued  forth  without  going  to 
Oxford ;  which  none  who  holds  with  the  Parliament  can 
doe,  without  perill  of  his  life  or  liberty. 

3.  Proclamations  in  Parliament  cannot  issue  out,  for 
bringing  in  Delinquents  impeached  of  High  Treason  or  other 
Crimes,  under  paine  of  forfeiting  their  estates,  according  to 
the  ancient  course. 

4.  No  Writs  of  Error  can  be  brought  in  Parliament,  to 
reverse  erroneous  judgements  ;  Nor  Writs  of  Election  sued 
out  for  choosing  new  Members,  upon  death  or  removall  of 
any ;  whereby  the  number  of  the  Members  is  much  lessened, 
and  the  Houses  in  time  like  to  be  dissolved,  if  speedy  supply 
be  not  had,  contrary  to  the  very  Act  for  Continuance  of  this 
Parliament. 

5.  Every  other  Court  of  Justice  hath  a  peculiar  Seale  ; 
and  the  Parliament,  the  supremest  Court  of  England,  hath 
no  other  Seale  but  the  great  Seale  of  England ;  which  being 
kept  away  from  it,  hath  now  no  Seale  at  all ;  and  therefore  a 
new  Seale  ought  to  be  made. 

6.  This  Seale  is  Clavis  Regni ;  and  therefore  ought  to  be 
resident  with  the  Parliament,  (which  is  the  representee 
body  of  the  whole  Kingdome)  whiles  it  continues  sitting ; 
the  King,  as  well  as  the  Kingdome,  being  alwaies  legally 
present  in  it  during  its  Session."* 

*  The  form  of  this  seal,  made  by  the  order  of  the  two  houses  of  Parliament, 
was  the  same  as  that  used  by  the  King.    The  Commons  on  a  previous 
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We  have  Littleton's  own  confession  of  his  judicial 
incompetency,  in  the  singular  conversation  recorded  in 
Clarendon's  life,  where  Littleton  complains  to  Clarendon, 
(then  Mr.  Hyde,)  that  he  had  been  taken  away  from  the 
Court  of  Common  Pleas,  where  he  both  understood  the 
business  and  the  persons  he  had  to  deal  with,  and 
transplanted  into  the  Chancery,  to  the  practice  and 
Officers  of  which  he  was  an  entire  stranger.  Claren- 
don asserts  that  Charles  would  not  trust  the  seal  out 
of  his  own  presence  with  his  servant !  In  these  times 
of  civil  commotion,  however,  few  persons  had  time, 
money,  or  inclination  for  equity  contention.  The  effect 
of  national  troubles  and  distress  in  diminishing  litigation 
is  well  known :  it  is  humourously  lamented  in  a  quarto 
tract,  dated  1642,  entitled,  "  St.  Hilary's  Tears,  shed 
upon  all  Professions  from  the  Judge  to  the  Pettifogger, 
for  want  of  a  stirring  Midsummer  term  this  year  of 
disasters,  1642,  written  by  one  of  his  Secretaries  that 
had  nothing  else  to  do" — 

"  A  Term  so  like  a  vacation — The  prime  Court,  the 
i(  Chancery  (wherein  the  Clerks  had  wont  to  dash  their 
"  Clients  out  of  countenance  with  long  dashes;  the 
"  Examiners  to  take  the  Depositions  in  Hyperboles, 
"  and  round  about  Robin-hood  circumstances  with  saids 
"  and  aforesaids,  to  inlarge  the  number  of  sheets :  the 
"  Registrars,  &c."  p.  1. 

In  the  celebrated  Petition  and  advice  of  both  Houses 
of  Parliament  to  the  King,  2nd  of  June,  1642,  with 
nineteen  propositions,  the  third  proposal  was  that  "  the 
Lord  High  Steward  of  England,  Lord  Chancellor  or 
Keeper  of  the  Great  Seale,  the  two  Chief  Justices,  and 

occasion  had  ordered  a  great  seal — a  representation  of  the  House  of  Com- 
mons  (the  members  sitting-)  on  one  side,  and  the  arms  of  England  and 
Ireland  on  the  other. 
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Chief  Baron,  &c.  may  always  be  chosen  with  the  appro- 
bation of  both  Houses  of  Parliament."  The  King-  in 
his  answer  received  the  proposition  "with  just  indigna- 
tion," and  the  propositions  in  question  he  treated  with 
"  mockery  and  scorne."  * 

On  the  death  of  Littleton,  30th  of  August,  1645,  the 
King  delivered  the  Great  Seal  to  Sir  Richard  Lane 
(who  had  been  counsel  for  Strafford)  Chief  Baron  of  the 
Exchequer  ;  but  the  new  Lord  Keeper  had  neither  a 
court,  suitors,  nor  salary  :  he  appears  however  to  have 
been  honestly  loyal,  and  consistently  to  have  adhered  to 
the  broken  fortunes  of  Charles. f 

The  Commons  at  first  entrusted  the  custody  of  their 
new  Seal  to  the  two  Speakers,  to  be  used  by  the  warrant 
of  the  two  Houses.  It  was  subsequently  placed  in  the 
hands  of  two  Lords  and  four  Commoners,  as  Commis- 
sioners, who  were  invested  with  the  authority  of  Keep- 
ers of  the  Great  Seal,  viz.  Lords  Manchester  and  Bul- 
lingbroke ;  Mr.  Brown,  Mr.  St.  John,  Mr.  Wild,  and 
Mr.  Pricleaux.  They  sate  in  the  Queen's  Court,  and 
sealed  writs  in  considerable  number. 

In  1646,  after  the  battle  of  Naseby  and  capture  of 
Oxford,  the  Royal  Seals  taken  there,  were,  by  order  of 
Parliament,  destroyed.     On  the  death  of  Lord  Bulling- 

*  Husband's  Collection,  1642.  p.  308. 

f  When  Lane  left  London,  in  1643,  to  join  the  King  at  Oxford,  he  is  said 
to  have  entrusted  his  friend  Whitelocke  with  the  goods  and  library  in  his 
chambers,  Middle  Temple.  Wood  broadly  says  that  Lane's  son  afterwards 
applied  to  Whitelocke  for  their  return,  who  would  never  own  that  he  knew 
such  a  man  as  Sir  R.  Lane,  and  appropriated  the  property  !  This  scandal 
receives  some  degree  of  corroboration  from  Whitelocke's  receipts  for  his 
pension,  printed  by  Peck,  to  which  Whitelocke  adds — "  And  I  have  like- 
wise obtained  some  bookes  of  manuscripts,  which  were  the  Lord  Little- 
ton's, and  some  few  booke's  and  MSS.  which  were  Sir  Richard  Lane's,  in 
all  worth  about  £80." — Ath.  Ox,  vol.ii. — Peck's  Desiderata  Curiosa. 
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broke,  the  Parliament,  on  the  11th  of  August,  voted 
Lord  Salisbury,  a  Commissioner  of  their  seal,  in  his 
place. 

In  October,  the  Commons  voted  that  the  Great  Seal 
should  be  placed  in  the  hands  of  three  Commissioners; 
and  proceeded  to  frame  an  ordinance,  appointing  Wan- 
desvvorth,  Beddingfield  and  John  Bradshaw  :  the  Lords, 
at  a  conference,  added  four  more  to  the  three  named  by 
the  Commons,  which  caused  a  dispute  between  the  two 
Houses,  that  ended  in  the  appointment  of  the  two 
speakers  pro  tempore.  The  Commons  were  evidently 
jealous  lest  so  important  an  office  should  pass  from 
under  their  own  influence  and  controul.  It  is  unneces- 
sary to  detail  the  squabbles  which  ultimately  terminated 
in  placing  the  seals  in  the  hands  of  the  Earl  of  Kent, 
Lord  Grey  of  Werk,  Sir  Thomas  Wkldrington,  and 
Whitelocke.  The  Commissioners  received  a  fixed  salary, 
to  be  paid  out  of  the  customs.  The  commission  was 
subsequently  revived  for  the  hearing  of  causes  in 
Chancery  ;  and  Dr.  Bennet  and  Elkenhead  were  added. 

There  is  ample  evidence  of  the  popular  prejudice, 
against  the  evils  of  the  defective  state  of  the  law,  and 
that  the  law  abuses  were  considered  among  the  worst 
grievances  of  the  nation. 

As  early  as  the  year  1646  the  Parliament  was  address- 
ed, on  the  subject  of  Law  Reform,  in  the  following 
words.* 

"  Yee  know,  the  Laws  of  this  nation  are  unworthy  a  free 
people,  and  deserve  from  first  to  last,  to  be  considered,  and 
seriously  debated,  and  reduced  to  an  agreement  with  com- 
mon equity,  and  right  reason,  which  ought  to  be  the  form 

*  Remonstrance  of  many  thousand  citizens  and  other  freeborn  people 
of  England,  to  their  own  House  of  Commons;  occasioned  by  the  imprison- 
ment of  John  Lilburn,  4to.  without  name  or  place. 
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and  life  of  every  government.  Magna  Charta  itself  being 
but  a  beggarly  thing,  containing  many  marks  of  intolerable 
bondage,  and  the  laws  that  have  been  made  since  by  Parli- 
aments, have  in  many  particulars,  made  our  government 
much  more  oppressive  and  intolerable.  The  Norman  way 
for  ending  of  controversies,  was  much  more  abusive  than 
the  English  way,  yet  the  Conqueror  contrary  to  his  oath, 
introduced  the  Norman  Laws,  and  his  litigious  and  vexatious 
way  amongst  us ;  the  like  he  did  also  for  punishment  of 
malefactors,  controversies  of  all  natures  having  before  a  quick 
and  final  dispatch  in  every  hundred.  He  erected  a  trade  of 
Judges  and  Lawyers,  to  sell  justice  and  injustice  at  his  own 
unconscionable  rate,  and  in  what  time  he  pleased  ;  the  cor- 
ruption whereof  is  yet  remaining  upon  us,  to  our  continual 
impoverishing  and  molestation  ;  from  which  we  thought  you 
should  have  delivered  us." 

In  a  yery  valuable  manuscript  paper,  formerly  be- 
longing to  Colonel  Saunders,  of  Derbyshire,  colonel  of 
a  regiment  of  horse,  written  about  the  year  1647,  among 
many  other  excellent  proposals  for  the  establishment 
of  national  prosperity,  is  the  following — 

"  That  the  huge  volumes  of  statute  laws  and  ordinances, 
with  the  penalties  therein  imposed,  as  well  corporeal  as 
pecuniary,  be  well  revised  ;  and  such  only  left  in  force,  as 
shall  be  found  fit  for  the  common-wealth,  especially  that 
men's  lives  be  more  precious  than  formerly,  and  that  lesser 
punishments  than  death,  and  more  useful  to  the  Public  be 
found  out  for  smaller  offences:  That  all  laws,  writs,  commis- 
sions, pleadings,  and  Records  be  in  the  English  tongue  ; 
and  that  proceedings  be  reduced  to  a  more  certain  charge, 
and  a  more  expeditious  way  than  formerly  :  That  no  fees  at 
all  be  enacted  of  the  People,  in  Courts  of  Justice  ;  but  that 
the  public  ministers  of  state  be  wholly  maintained  out  of  the 
public  treasury." 
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By  the  order  of  the  Commons  all  the  Judges  and  law 
oflicers  were  enjoined  not  to  respect  or  execute  any  pro- 
cess issued  from  Oxford,  or  elsewhere  from  the  King 
and  his  itinerant  establishment.*  And  the  Cursitors  of 
the  Court  of  Chancery  were  particularly  ordered  not  to 
send  writs  to  Oxford  for  the  royal  seal.  A  new  Registrar 
and  other  officers  were  also  appointed  by  the  Com- 
mons.f  From  the  Journals  we  learn  that  the  Master 
of  the  Rolls  was  directed  to  report  to  Parliament  "  what 
monies  had  been  brought  into  the  Chancery  by  order  of 
that  Court  for  these  twenty  years  past."  and  all  that 
was  proved  "  to  be  the  monies  of  any  malignants,  or  to 
be  dead  stock,"  the  Parliament  adopted  as  a  sinking 
fund,  in  their  then  pecuniary  emergencies. ;[ 

No  trace  of  any  plan  for  the  reform  of  the  Court 
appears,  excepting  in  the  proceedings  of  the  Parliament, 
21st  October,  1646,  when  a  Committee  was  authorised 
"  to  regulate  the  proceedings  of  the  Chancery,  and  the 
said  Court;"  ||  and  the  commissioners  of  the  great  seal 
were  ordered  "  not  to  relieve  any  person  in  equity  where 
the  party  had  common  law."  On  the  13th  February, 
1646,  the  Parliament  appointed  a  Committee  "  to  con- 
sider of  the  fees  taken  by  the  Registrar  in  the  Court  of 
Chancery,  and  to  regulate  them  for  the  ease  of  the 
subject."  §  An  ordinance  of  the  Commons,  in  1647, 
substituted  salaries  in  lieu  of  the  former  fees  and  per- 
quisites of  the  Judges. 

Such  was  the  state  of  the  courts  of  justice  and  the 
projected  reforms  to  the  period  of  Charles's  violent  death. 
This  eventful  and  interesting  period  of  English  History, 
however  seductive,  must  not  tempt  to  any  unnecessary 

*  Commons  Journals.  A.  D.  1G43.  vol.  iii.  p.  320. 

t  Ibid.  p.  326.  J  Ibid  346. 

||  Ibid.  vol.  iv.  p.  700.  §  vol.  v.  p.  87. 


historical  detail:  it  is  difficult  to  prevent  the  expression 
of  admiration  of  the  English  character  and  national 
conduct  which  must  he  felt  by  every  one  who  has  at- 
tentively and  impartially  studied  the  history  of  the 
times,  and  the  biography  of  the  extraordinary  characters 
thrown  up  by  the  volcano  of  revolution.  It  is  scarcely 
possible  to  resist  the  temptation  of  vindicating  the 
calumniated  reputation  of  the  Republicans  and  the  oppo- 
nents  of  the  Stuarts  :  but  suffice  it  to  observe  that  no 
country  has  produced  men  of  more  disinterested,  wise, 
and  courageous  conduct :  and  although  there  is  much 
to  condemn,  and  still  more  to  lament,  in  many  of  their 
political  plans  and  proceedings,  we  ought  ever  to  bear 
in  mind,  and  allow  for,  the  provocation  under  which 
they  acted,  the  limited  political  knowledge  of  the  period, 
and  recollect  that  in  the  turmoil  of  revolution,  violent 
and  bad  men  will  cast  the  vessel  of  the  state  into  the 
whirlpool  of  extremes.  It  is  a  consoling  effect  of  des- 
potism that  it  begets  a  monster  that  devours  itself; 
and  they  who  lay  the  responsibility  of  revolutionary  acts 
on  the  subjects  of  despotism,  do  but  confound  their  first 
and  secondary  causes,  and  commit  the  gross  mistake 
of  using  the  word  cause  in  lieu  of  effect.  Luxuriant 
crops  cannot  be  expected  from  the  first  operation  of  the 
ploughshare  on  the  sterile  waste. 

The  capital  punishment  of  the  unfortunate  sovereign 
and  the  abolition  of  monarchy  terminated  the  tragical 
contention  between  the  King  and  the  Parliament. — The 
decapitation  of  Charles  I.  has  given  birth  to  more  bitter 
and  rancorous  party  spirit,  than  any  other  event  re- 
corded in  English  history.  Some  of  the  most  noble 
of  British  patriots  assisted  in  that  act,  and  subse- 
quently justified  it  on  the  mature  consideration  of  the 
motives   and   circumstances    under  which  they    acted. 

R 
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They  considered  Tyrannicide  a  Roman  virtue :  they 
thought  that  if  a  government  was  limited  by  Law,  the 
right  of  defending  such  limitation  by  Force  was  unques- 
tionable ;  and  that  if  the  punishment  of  Death  might  be 
legally  inflicted  on  the  Subject  who  broke  one  law,  de- 
monstratively it  might  be  awarded  against  the  Monarch 
who  violated  all  the  laws.  Legicide  in  the  head  of  the 
state  they  considered  the  sufficient  cause  and  justifica- 
tion of  Regicide.  The  King  whose  wicked  and  corrupt 
Judges  or  deputies  robbed,  mutilated  and  murdered  the 
People — who  received  into  his  own  coffers  the  proceeds 
of  tyranny  and  injustice  in  the  benefit  of  the  fines  and 
judgments  heaped  upon  the  subject;  that  King  must 
needs  be  presumed  particeps  criminis,  a  consenting 
party  to  persecution  and  oppression,  and  to  incur  some 
responsibility  for  the  acts  of  his  wicked  and  tyrannical 
representatives.  If  the  King  of  England,  in  his 
private  capacity,  was  amenable  to  the  laws  for  offences 
against  one  person  of  the  state,  as  all  the  constitutional 
writers  affirm,  the  commonwealth  men  considered  it  a 
strange  anomaly  that  the  Chief  Magistrate  in  his  public 
capacity  should  not  be  responsible  for  overt  acts  of 
tyranny  against  the  Public  at  large.  If  responsibility 
therefore  be  incurred,  the  mode  and  degree  of  punishment, 
they  thought,  might  reasonably  be  extended  to  death, 
as  in  the  case  of  private  robbers  and  murderers.  The 
higher  the  example  the  greater  the  necessity  appeared 
for  public  exposure  and  punishment;  and  the  mirror  of 
history  too  clearly  reflected  the  fact  that  restored  and 
charter-bound  Tyrants  learned  nothing  and  forgot  no- 
thing ;  and  profited  by  experience  no  further  than  to 
fortify  with  greater  care  their  future  despotism,  to  re- 
move by  death  their  political  enemies  lulled  into  security 
by  indemnities  and  amnesties,  and  then  to  repeat  ten-fold 
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their  former  aggressions.*  The  death  of  a  Tyrant  is  an 
act  of  justice  and  necessity,  if  capital  punishment  he 
lawful  in  the  hands  of  man.  Horace  Walpole,  an 
aristocrat,  has  placed  the  question  in  a  syllogistic  and 
ingenuous  point  of  view — "  The  putting  to  death  that 
"  Sovereign  could  by  no  means  be  the  guilty  part  of 
"  their  opposition.  If  a  King  deserves  to  be  opposed 
"  by  force  of  arms,  he  deserves  death:  If  he  reduces 
"  his  subjects  to  that  extremity,  the  blood  spilt  in  that 
"  quarrel  lies  on  him :  the  executing  him  afterwards  is  a 
"  mere  formality  !"  f 

If  resistance  and  regicide  are  ever  defensible  they 
were  a  just  visitation  on  Charles  I.,  in  whose  name  and 
under  whose  rule,  grosser  acts  of  injustice  and  cruel 
oppression  were  perpetrated,  than  in  almost  any  pre- 
ceding reign.  The  law  of  England  says  that  the  prin- 
cipal is  bound  by  the  acts  of  his  agent.  The  unconsti- 
tutional suspension  of  Parliaments ;  the  political  perse- 
cutions in  the  courts  of  "  justice, "  instituted  by  the 
servants  of  the  crown;  the  star-chamber's  judgments; 
the  restrictions  on  the  liberty  of  the  Press  ;  the  forgeries 
of  the  University  Statutes,  by  Laud,  and  the  general 

*  Grievous  and  afflicting'  has  been  the  recent  proof  of  this  fact  in 
Europe,  especially  in  the  Peninsula.  But  the  spirits  of  Porlier,  Lacy, 
and  Riego,  have  not  offered  up  the  sacrifice  of  their  self-devotion  in  Tain : 
"  the  Patriot's  blood  is  the  seed  of  Freedom  j"  the  death  of  the  political 
martyr  is  the  tocsin  of  opposition  to  despotism,  and  his  grave  the  future 
rallying  point  of  the  soldiers  of  liberty. 

f  Catalogue  of  Royal  aud  Noble  Authors. — See  also  Milton's  Tenure  of 
Kiug6  and  Magistrates,  1649,  his  reply  to  Salmasius,  and  his  lkonoclastes 
in  answer  to  the  Eikon  liasilike. — John  Cook's  King  Charles's  Case. — 
Bradbury's  Lawfulness  of  resisting  Tyrants  — Ludlow's  Tracts  — Vindi- 
ciee  contra  Tyranuos,  by  Hubert  Languet.  A  Tract,  Pro  Populo  Adversua 
Tyrannos,  4to.  1689- — And  the  celebrated  Manifesto  against  Cromwell, 
entitled — "  Killing  uo  Murder." 
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conductof  thai  overbearing  ecclesiastic  ;  *  the  forgery  of 
the  Coronation  Oath  ;  the  usurpation  of  Ecclesiastical 
power,  and  the  imposition  of  ceremonial  worship,  added  to 
the  invasion  of  liberty  of  conscience;  in  brief,  the  impunity 
afforded  by  the  Court  to  every  violation  of  the  laws,  and 
the  opposition  to  every  demand  of  redress  of  grievance, 
and  reform  of  corruptions — constitute  such  a  climax  of 
political  iniquity  as  the  annals  of  few  countries  record. 
All  these  acts  of  oppression  may  have  been  unwittingly 
and  sincerely  done,  in  the  blindness  of  regal  ignorance 
and  bigotry,  for  the  "  good  of  the  land,"  but  the  motives 
of  those  who  violate  human  laws  are  no  justification  or 
extenuation  of  crime.  The  violence  of  those  who  resent 
aggression  is  no  excuse  of  the  original  act  of  provoca- 
tion ;  nor,  because  too  severe  a  punishment  may  have 
been  inflicted,  is  the  nature  of  the  crime  at  all  altered  ; 
in  fact,  all  the  consequences  of  vice,  only  aggravate  and 
display  its  original  enormity. 

Nor  are  we  to  judge  of  the  benefits  of  revolution  from 
the  first  sweeping  whirlwind  of  popular  commotion. 
Unsuccessful  as  were  the  original  efforts  of  the  oppo- 
nents of  the  Stuarts,  the  principles  they  implanted,  in 
the  country,  and  the  results  that  followed,  atoned  for 
whatever  might  have  been  their  faults;  and  although  we 
are  not  always  to  judge  of  events  by  their  apparent  con- 
sequences, certain  it  is,  that  the  conduct  oi'  the  Com- 
mons of  England,  between  the  years  1640  and  1649,  in 
its   effect  has  truly   entitled   them   to    the    gratitude  of 

*  I.aud  was  one  of  Ihe  most  efficient  managers  of  the  Lawyers. 
Whitelocke  (Memorials,  p.  13.)  writes,  that  his  father.  Judge  Whitelocke, 
"  did  often  and  highly  complain  apainst  this  way,  of  send  <ng  to  the  Judges 
for  their  opinions  before  hand  ;  and  Paid  that  if  Bishop  Laud  xieni  on  in 
his  way,  he  would  kindle  aflame  in  tnc  Nation" 
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posterity.  Old  Sir  Thomas  Smith  *  quaintly  says  that 
in  political  revolutions — "  the  judgment  of  the  com- 
mon people  is  according  to  the  event  and  successe  ;  of 
them  which  be  learned,  according  to  the  purpose  of  the 
doers,  and  the  estate  of  the  time  when  present."  The 
sentiment  has  been  paraphrased  in  the  vulgar  adage — 

"  Treason  never  prospers,  what's  the  reason  ? 
For  Avhen  it  prospers,  none  dare  call  it  Treason." 

These  remarks  may  be  considered  as  foreign  to  the 
subject,  and  perhaps  are  entirely  uncalled  for  in  the 
present  inquiry.  But  as  great  and  remarkable  changes 
were  effected  in  the  Court  of  Chancery  immediately  on 
the  establishment  of  the  Commonwealth  and  Protecto- 
rate, they  are  reflections  which  naturally  occur,  and  will 
in  some  degree  elucidate  the  bold  innovations  subse- 
quently attempted  and  partially  carried  into  effect,  with 
the  viewr  of  reforming  the  principles  and  practice  of 
English  jurisprudence.  We  cannot  wonder  that  the 
failure  of  repeated  attempts  to  amend  defective  establish- 
ments and  to  punish  corrupt  officers  should  at  length  end 
in  disaffection  to  the  Institutions  themselves,  as  it  is  a 
common  error  to  confound  the  corruption  of  the  adminis- 
trators of  office  with  the  supposed  defects  of  the  office. 

The  conduct  of  the  Judges  induced  the  People  to 
suspect  that  something  in  the  nature  of  the  Law  itself, 
or  a  malaria  in  the  courts  of  justice,  corrupted  the 
hearts  of  the  whole  profession.  Andrew  Marvel  shews 
how  the  Stuarts  acted  through  the  lawyers  ;  and  says 
that  what  standing  armies,  parliamentary  bribes,  oaths, 
and  wickedness,  could  not  effect  "  was  more  compendi- 
ously acted  by  twelve  men  in  scarlet."     And  Clarendon 

*  The  Commonwealth  of  England,  4to.  1G02. 
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(before  he  wrote  the  History  of  the  "  Rebellion1')  in  his 
speech  at  the  bar  of  the  house  of  Lords,  6th  July,  1641, 
on  the  Commons'  impeachment  of  the  Judges,  asserts 
that  although  it  was  formerly  said  that  the  twelve  Judges 
were  like  the  twelve  Lions  under  the  Throne  of  Solomon 
sij?  of  them  (a  moderate  calculation)  had  then  rendered 
the  profession  "  contemptible  and  vile." 

In  a  tract  by  William  Cooke,  published  in  1642,*  and 
dedicated  to  the  Parliament,  we  find  some  remarks 
on  the  state  of  the  law  at  that  period.  In  the  epistle 
dedicatory,  he  says  that  the  clause  in  Magna  Charta 
prohibiting  the  delay  of  justice  is  the  "  pearle  that  lies 
covered  with  superfluous  ashes ;"  and  that  <;  the  poore 
client  breaks  his  teeth  in  cracking  the  shell  to  get  the 
kernel]."  He  then  exclaims — "  Oh  for  one  good  sta- 
tute to  cut  off  at  one  blow  all  unnecessary  delaies  in  mat- 
ters of  Justice  root  and  branch."  He  urges  the  Parlia- 
ment to  reform  the  general  system  of  law,  and  prays  for 
"  some  noble  patrons  of  justice  in  every  county  that 
would  look  with  eagle's  eyes  into  poore  men's  sorrows 
and  oppressions,  and  see  that  justice  be  done  them  for 
such  fees  as  they  are  able  to  pay."  Cooke  writes,  that 
causes  "  in  Chancery  though  never  so  plaine,  after  a 
reference  or  two,  and  a  generation  or  pedegree  of  orders, 
the  controversie  will  become  so  intricate,  that  the  merits 
of  the  cause  being  lost  all  the  labour  lyes  in  the  ma-, 
naging  of  Reports  and  Orders :  and  sometimes  equitie 
bears  the  sway,  sometimes  the  common  law ;  according 
as  the  partie  Plaintiffe  and  Defendant  play  their  game. 
I  have  insisted  the  more  upon  the  abuse  of  Equity,  as  be. 
ing  the  foulest  ulcer  in  all  our  legall  grievances,  and  but 

*  Vindication  of   (he  Professors  and   Frofessiuu  of  the   Lav/,  &c,   by 
William  Cooke.     4to.  1642. 
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an  upstart  of  no  antiquity. "  He  rejoices  that  the  seals 
are  in  the  hands  of  commissioners,  as  he  considers  the 
weight  of  the  Chancery  too  great  for  f  the  shoulder  of 
one  Atlas;"  and  reflects  severely  on  the  evils  of  Plain- 
tiffs being  allowed  to  file  Bills  without  oath,  and  on 
many  of  the  formalities  of  process  which  he  pronounces 
inconsistent  with  reason  and  common  sense.  He  de- 
scribes the  lawyers  as  turning  "justice  into  wormwood," 
"  a  purse  milking  generation ;"  and  that  a  crafty  country 
attorney  is  as  pernicious  in  his  neighbourhood  as  a  large 
garrison  raising  contributions  around  it.  He  asks,  who 
were  the  persons  who  justified  the  levying  of  ship- 
money  ?  and  answers — a  the  Judges  :  what  were  they  ? 
thieves,  cum  privilegio  Regiw  Majestatis,  who  bought 
justice  by  wholesale,  and  sold  it  by  retaile."  He  unre- 
servedly declares  that  his  profession  will  never  reform  the 
laws,  that  they  invent  subtleties  to  evade  them,  and  delight 
in  obscurity  that  they  may  gain  by  interpretation.  "  The 
"  Reformation  of  Courts  of  Justice  is  a  worke  of  abso- 
"  lute  necessity;  without  it,  though  the  sword  of  the 
"  Lord  return  into  the  scabbard  you  shall  have  no  peace : 
u  but  if  you  have  many  Lawyers,  they  will  never  suffer 
"any  effectual  law  to  pass  for  this  purpose;  because 
"  they  get  more  by  the  corruption  and  delaies  of  the 
(i  law,  than  by  the  law  itself." 

The  Statute  book  was  but  little  enlarged  by  Charles, 
in  consequence  of  the  long  intermission  of  Parliaments 
and  the  political  disturbances  in  his  reign.  Fifty-one 
Public  acts  only  were  added.  The  Journals  of  the  House 
of  Commons  record  some  feeble  attempts  at  a  consolida- 
tion of  the  statutes  ;  which  were  indeed  as  feebly  carried 
into  effect  by  the  statute  3  Charles  I.  c.  iv.  "  An  Act  for 
continuance  and  repeal  of  divers  statutes." 
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In  1640  the  Commons  succeeded  in  putting  down  the 
Court  of  Star  Chamber,  and  the  Royal  assent  was  given 
(because  it  could  not  be  safely  withholden)  to  the  statute 
16  Charles  I.  c.  x. — "  An  act  for  regulating  of  the  Privy 
Council,  and  for  taking  away  the  Court  commonly  called 
the  Star-Chamber. "  In  this  infamous  judicial  Inquisi- 
tion the  Chancellors  had  been  long  the  most  active  and 
servile  agents  ;  and  its  suppression  certainly  reduced 
their  political  and  arbitrary  powers. 


The  contemporary  Reporters  were  as  follows  :•*-* 
CHARLES.— 1625. 


Aleyn  (K.  B.),  22  to  24 
Bendloe    (K.  B.    C.  P.    and 

Exch.),  1  to  3 
Bulstrode  (K.  B.),  1  to  14 
Clayton  (Pleas  of  As.  York), 

7  to  24 
Croke  (K.  B.  and  C.  P.),  1 

to  16 
Godbolt  (all  the  Courts),  1  to 

13 
Hetley  (C.P.),  3  to  7 
Hutton  (C.  P.),  1  to  14 
W.  Jones  (K.  B.  C.  P.),  1  to 

16 
Latch  (K.  B.),  1  to  3 


Ley  (K.  B.   C.  P.  Exch.  and 

Court  of  Wards),  1  to  4 
Littleton  (C.  P.   and   Exch.) 

2  to  7 
March  (K.  B.  and  C.  P.),  15 

to  18 
Nelson  (Chancery),  1  to  24 
Noy  (K.  B.  &  C.  P.),  1  to  24 
Palmer  (K.  B.  and  C.  P.),  1 

to  4 
Popham  (K.   B.    C.  P.    and 

Chan.),  1  to  2 
Reports  in  Chancery,  1  to  24 
Style  (K.  B.),  21  24 
Tothill  (Chancery),  1  to  21 
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CHAPTER  VIII. 

OF  THE  COURT  OF  CHANCERY, 
DURING    THE    COMMONWEALTH    AND    PROTECTORATE, 

A.  I).  1G49  TO  1659. 


The  Chancery  was  looked  on  as  a  great  grievance,  one  of  the  greatest 
in  the  nation. — For  delatories,  chargeableness,  and  a  facultie  of  letting 
bloud  the  people  in  the  purse- veine,  even  to  their  utter  perishing  and  un- 
doing, as  by  what  was  spoken  and  affirmed  at  the  debate,  that  Court 
may  compare  (if  not  surpasse)  any  Court  in  the  world  :  It  was  confidently 
affirmed  by  knowing  Gentlemen  of  worth,  that  there  were  depending  in 
that  Court  iuenty-three  thousand  causes ;  that  some  of  them  had  been  de- 
pending five,  some  ten,  some  twentie,  some  thirtie  yeares  and  more  :  that 
there  had  been  spent  in  Causes  many  hundred,  nay  thousauds  of  pounds, 
to  the  ruine,  nay  utter  undoing  of  many  families  :  that  no  ship  almost  (to 
wit,  Cause)  that  say  led  in  the  Sea  of  the  Law,  but  first  or  last  putting  into 
that  Port,  and  if  they  made  any  considerable  stay  there,  they  suffered 
so  much  losse,  as  the  Remedy  was  as  bad  as  the  Disease ;  that  what  was 
ordered  one  day  was  contradicted  the  next,  so  as  in  some  causes  there  had 
been  five  hundred  orders,  and  farre  more  as  some  affirmed. — An  exact  Re- 
lation of  the  Proceedingsy  Sf-c.  of  the  late  Parliament,  dissolved  Dec.  l%tht 
1653,  by  L.  D.  a  Member  of  the  late  Parliament.     4to.  London.  1654. 

It  would  be  the  last  degree  of  unfairness  to  pass  judgment  upon  the 
views  of  men  in  a  former  age  by  the  standard  of  our  own  times,  when  cir- 
cumstances are  completely  altered.  Under  the  pretext  of  Equity,  no  injust- 
ice was  too  gross  not  to  be  committed,  and  the  man  who  bribed  highest  wa» 
sure  of  gaining  his  cause.  It  is  perfectly  evident  then,  that  the  Court 
of  Chancery  at  that  period,  and  the  Court  of  Chancery  now,  agree  only 
in  name:  hence  the  Historians,  who  ridicule  the  Convention  upon  the 
ground  of  their  design  to  abolish  this  court,  as  if  it  had  been  the  same 
with  that  now  known  under  the  same  denomination,  are  either  unac- 
quainted with  the  spirit  of  that  age,  or  guilty  of  an  imposition  by  the 
abuse  of  words.    Brodie.  vol.  iv.  p.  358. 


On  the  9th  of  January,  1618,  the  Commons  voted  the 
destruction  of  the  Great  Seal,  and  that  a  new  one  should 
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be  forthwith  made.  It  was  ordered  that  a  map  of  Eng- 
land, Ireland,  Jersey,  and  Guernsey,  and  the  arms  of 
the  two  former  countries,  should  be  engraved  on  one 
side  of  the  New  Seal,  with  the  inscription — The  Great 
Seal  of  England,  1648  :  On  the  reverse,  a  sculpture  of 
the  House  of  Commons  sitting  ;  the  motto — In  the  first 
year  of  Freedom,  by  God's  blessing  restored,  1648.* 
The  sum  of  £60.  was  voted  to  defray  the  expence  of 
the  new  apparatus  of  justice,  which  was  afterwards  in- 
creased to  £200,  The  Republicans  were  certainly  far 
from  that  contempt  of  form  which  has  been  vulgarly 
charged  against  them.  Whitelocke  says,  that  these 
graphic  conceits  were  partly  the  "  fancy  "  of  the  famous 
Henry  Martin,  f 

In  the  following  February,  the  Commons  ordered  the 
destruction  of  the  old  Seal,  which  was  brought  by  the 
Seal-bearer  into  the  house,  and  in  the  presence  of  the 
Commons  broken  in  pieces  :  the  new  Great  Seal  of  Eng- 
land was  established  by  the  immediate  passing  of  an  act.  J 
Another  bill  was  introduced  forthwith  to  constitute 
Widdrington  and  Whitelocke  Commissioners,  the  former 
of  whom  ultimately  excused  himself.  Whitelocke  ap- 
pears to  have  attempted  to  escape  the  office.  In  the 
objections  to  his  nomination  delivered  by  him  to  the 
Commons,  we  gain  some  information  of  the  then  state 
of  the  Chancery.  "  The  business  of  the  Chancery,  is 
"  certainly  more  than  of  any  other  Court,  the  trouble 
"  must  needs  be  the  greater,  and  the  burden  the  heavier, 
"  too  heavy  for  me  to  bear.  It  is  trouble  enough,  and  no 
"  easy  duty  for  one  man  to  attend  the  service  of  this 
"'House,  it  is  more  than  doubled  by  being  a  Commis- 

*  Comm  Journ.  vol.  6.  p.  116. 
f  Whitelocke,  p.  362.  J  Ibid.  p.  372. 
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"  sioner  of  the  Great  Seal."  He  states  that  his  third 
objection  was  "  the  difficulty  of  the  employment."  He 
says  "  the  Judges  of  the  Common  Law  have  certain 
"  rules  to  guide  them  ;  a  Keeper  of  the  seals  hath  nothing 
"  but  his  own  conscience  to  direct  him,  and  that  is  oft- 
"  times  deceitful.  The  proceedings  in  Chancery  are 
"  secundum  arbitrium  boni  viri,  and  this  arbitrium  dif- 
"  fereth  as  much  in  several  men,  as  their  countenances 
"  differ.  That  which  is  right  in  one  man's  eyes,  is  wrong 
"  in  another's,  nothing  is  more  difficult  than  to  satisfy 
"  in  judgment."*  The  commands  however  of  the  Com- 
mons prevailed  against  the  scruples  of  Whitelocke,  who 
with  Keble  and  Lisle  were  appointed  Commissioners, 
quam  diu  se  bene  gesserint.  After  some  preliminary 
discussion  whether  the  imposing  stile  and  addition  of 
Lords  Commissioners  should  be  conferred  on  them,  a 
short  act  was  passed  appointing  them  to  all  the  usual  and 
lawful  powers  and  trusts  of  the  Great  Seal.  Whitelocke 
soon  satisfied  his  conscience  (an  accommodating  one,) 
and  apologizes  for  his  acceptance  of  the  office  u  because 
he  was  already  deeply  engaged  with  this  party;  that  the 
business  to  be  undertaken  by  him  was  the  execution  of 
law  and  justice,  without  which  men  could  not  live  one  by 
another,  a  thing  of  absolute  necessity  to  be  done." 

In  1649,  Whitelocke  and  Keble,  in  the  exercise  of 
their  official  duty  as  Lords  Commissioners,  drew  up  and 
published,  with  the  assistance  of  Lenthall,  Master  of 
the  Rolls,  a  body  of  Orders  for  the  temporary  regulation 
and  reformation  of  the  practice  of  Chancery.  From 
the  title  of  the  collection  it  appears  to  have  been  pre- 
paratory to  a  formal  review  and  consolidation  of  the 
standing  orders  of  the  court.     It  is  not  inserted  in  the 

*  Ibid.  p.  373. 
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Registrar's  book,  but  may  be  found  in  the  appendix  to 
Mr.  Beame's  collection.  The  defective  state  of  the 
practice  is  evident  in  the  proposals  for  correction  and 
improvement,  which  in  many  respects  are  practical  and 
decisive.  They  are  the  basis  of  the  subsequent  orders 
of  Lord  Clarendon,  the  alteration,  adoption,  and  repeal 
of  which,  in  the  latter  orders,  may  be  seen  on  a  com . 
parison  of  the  two.* 

It  appears  from  an  entry  in  Whitelocke  that  as  early 
as  August,  1649,  the  Parliament  commenced  the  reform 
of  the  Law,  and  particularly  of  Equity  practice — "  The 
"  House  being  adjourned,  Mr.  Speaker,  Commissioner 
"  Keble,  Mr.  Chute,  Mr.  Adams,  Mr.  Steel,  and  Mr, 
"  Whitelocke,  by  appointment  met  in  the  morning  at 
"  Mr.  Attorney  General's,  where  they  conferred  together 
11  about  the  making  new  rules  for  Reformation  of  the 
"  proceedings  in  Chancery,  and  agreed  upon  some  gene- 
"  ral  points,  which  they  referred  to  some  of  the  company 
■l  to  draw  up  into  forra."t 

In  the  November  following,  it  appears  from  White- 
locke,  that  a  new  attempt  was  made  in  Parliament  to 
prevent  practising  lawyers  from  sitting  in  the  House  of 
Commons;  or  that  in  case  of  their  return  they  should 
give  up  their  practice  pro  tempore.     Whitelocke  J  re- 

*  The  original  printed  collection  is  extremely  scarce.  It  was  published 
in  1649,  under  the  "  imprimatur"  of  "  Hen.  Scobell,  Cleric.  Parliament.'* 
"  A  Collection  of  such  of  the  Orders  heretofore  used  in  Chancery,  with 
such  alterations  and  additions  thereunto,  as  the  Right  Honorable  the 
Lords  Commissioners,  by  and  with  the  advice  of  the  Master  of  the  Rolls, 
have  thought  fit  at  present  (in  order  to  a  further  reformation  now  under 
their  Lordship's  consideration)  to  ordain  and  publish  for  reforming  abuses, 
fcc."  JSnio.  1649. 

f  Whitelocke,  p.  405. 

%  Whitelocke  very  quaintly  prefaces  this  speech  by  the  following  para- 
graph in  the  Memorials—"  In  the  Parliament  were  many  debate*  about 
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cords  a  very  elaborate  speech  of  his  own  in  defence  of 
the  profession,  and  its  right  to  sit  in  Parliament.  In  this 
speech  the  Lord  Commissioner  is  not  very  consistent: 
he  affirms  the  perfectibility  of  the  law  and  lawyers;  and 
asserts  that  it  is  the  free  constitution  of  the  kingdom,  its 
great  trade,  and  the  laws  so  favourable  to  the  distribution 
of  property  by  will,  which  occasion  so  much  litigation. 
He  contends  that  if  lawyers  were  to  be  prevented  prac- 
tising during  their  sitting  in  Parliament,  it  had  better  be 
enacted  "  that  Merchants  shall  forbear  their  trading, 
Physicians  from  visiting  their  patients,  and  country 
gentlemen  forbear  to  sell  their  corn  and  wool,  whilst  they 
sit  as  members  of  the  House;  which  hath  the  same  rea- 
son as  to  debar  Lawyers  from  their  practice."*  The 
editors  of  the  Parliamentary  History  "  presume  the 
foregoing  arguments  put  a  stop  to  this  attack  upon  the 
Gentlemen  of  the  long  robe,  for  we  hear  no  more 
of  it."f 

Nor  was  the  reform  of  the  law  exclusively  the  consi- 
deration of  the  legislature.  Under  the  date  of  the  23rd 
of  May,  1650 ;  Whitelocke  mentions  that  at  a  public 
meeting  of  Attornies  and  Law-officers  certain  proposals 
were  agreed  upon,  to  be  presented  to  the  Parliament, 
"  for  reformation  of  the  proceedings  of  law,  whereby  they 
hoped,  that  the  Clyent  would  be  much  secured,  the  Cre- 
ditor and  Purchaser  fully  provided  for,  the  charge  of 

Reformation  of  things,  according  to  the  late  Petitions,  and  amongst  the 
rest  of  particulars,  there  was  a  great  Peek  against  the  Lawyers  Inso- 
much as  it  was  again  said,  as  it  had  been  formerly, — That  it  was  not  Jit 
for  Lawyers  who  were  members  of  Parliament  (if  any  Lawyers  ought  to 
be  of  the  Parliament  J  to  plead,  or  practise  as  Lawyers,  during  the  time 
that  they  sate  as  members  of  the  Parliament,  which  gave  occasion  to  on« 
of  the  members  of  that  profession,  to  speak  as  followeth,"  &c. 

•  Ibid.  416.  f  Old  Pari.  Hist.  vol.  xix.  p.  235. 
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Suits  greatly  abated,  and  the  processe  of  Law  much 
shortened."* 

On  the  22nd  of  October  a  resolution  appears  on  the 
Journals  of  the  House  of  Commons — "  That  this 
"  House  do  take  into  consideration  the  regulation  of  the 
fi  proceedings  of  the  Laws,  and  of  the  Delays  and 
<c  Charges  in  Courts  of  Justice;  as  also  of  all  exor- 
"  bitant  fees,  and  other  grievances,  for  the  better  ease 
"  and  benefit  of  the  People ;  on  Friday  morning  next, 
"  the  first  businesse;  and  nothing  to  intervene:  And 
"  that  Mr.  Speaker  do  put  the  House  in  mind  thereof: 
"  And  that  all  former  Orders  and  References,  made  by 
"  the  House,  touching  these  particulars,  be  searched  out, 
w  and  prepared,  that  the  House  may  have  an  account 
"  thereof,  at  that  time."f  The  quick  and  efficient  steps 
taken  by  the  Commons  on  this  important  subject  are 
worthy  of  full  citation  from  the  Journals  of  the  25th, 
only  three  days  after  the  above  resolution.  J 

"  The  House,  according  to  former  Order,  took  into 
Debate  the  Regulation  of  Proceedings  in  Law,  and  Delays 
and  Charges  in  Courts  of  Justice  ;  as  also  of  exorbitant  Fees, 
and  other  Grievances,  &c. 

Resolved,  That  all  the  Books  of  the  Laws  be  put  into 
English :  And  that  all  Writs,  Process,  and  Returns  thereof, 
and  all  Patents,  Commissions,  Indictments,  Inquisitions, 
Certificates,  Judgments,  and  Records  whatsoever,  and  all 
other  Rules  and  Proceedings  in  Courts  of  Justice  within  the 
Commonwealth  of  England,  shall  be  in  the  English  Tongue, 
only ;  and  not  in  Latin  or  French,  or  any  other  Language 
than  English. 

Resolved,  That  the  same  be  written  in  an  ordinary,  legible 

•  Whitelocke,  p.  439. 
■f  Comm.  Journ.  vol.  vi.  p.  489.  J  Ibid.  p.  487. 
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hand  ;  and  not  in  any  Court  Hand  :     And  that  it  be  referred 
to  a  Committee,  to  bring  in  an  Act  upon  these  Votes. 

Resolved,  That  Mr.  Miles  Corbet  do  bring  in  an  Act,  on 
Wednesday  next,  for  taking  away  the  superstitious  Observa- 
tion of  All  Saint's  Day,  and  other  Days  in  Term,  not  Juri- 
dical ;  and  making  them  Court  Days,  and  for  making  the 
Fifth  Day  of  November  no  Court  Day. 

Resolved,  That  it  be  referred  to  a  Committee,  to  consider 
of  the  Salaries  and  the  Fees  of  Judges  and  Officers ; 
and  what  Offices  or  Fees  are  fit  to  be  retrenched  ;  and  to 
bring  in  one  or  more  Bills  to  the  House,  touching  the 
same. 

Resolved,  That  it  be  referred  to  the  same  Committee,  to 
consider  of  the  Delays,  and  unnecessary  Charges,  in  Pro- 
ceedings in  the  Law;  and  to  present  one  or  more  Bills  to 
the  House,  for  Redress  thereof. 

Resolved,  That  this  Committee  hath  Power  to  pursue  the 
Direction  of  an  Order  of  the  Seventh  of  November,  1649, 
touching  Juries ;  and  to  report  their  Opinion  to  the  House  ; 
and  likewise  what  Laws  are  fit  to  be  repealed. 

Resolved,  That  the  Bill  for  Registering  of  Conveyances, 
&c.  be  read  the  Second  time,  on  This-day-sevennight. 

Resolved,  That  Friday  in  every  Week  be  set  apart  till 
Eleven  of  the  clock,  to  receive  Reports  from  this  Committee  ; 
viz.  to  this  Committee  following :  Sir  Henry  Vane,  Lord 
Commissioner  Whitelocke,  Lord  Commissioner  Lisle,  Mr. 
Attorney  General,  Mr.  Solicitor,  Mr.  Hill,  Mr.  Love,  Mr. 
Trenchard,  Mr.  Blagrave,  Mr.  Carew,  Mr.  Lechmere,  Mr. 
Say,  Major  General  Harrison,  Mr.  Corbet,  Mr.  Garland, 
Sir  Tho.  Widdrington,  Mr.  Scott,  Colonel  Jones,  Mr. 
Strickland,  Mr.  Thomas  Challoner,  Mr.  Dove,  Mr.  Cowley, 
Colonel  Marten,  Mr.  John  Corbett,  Sir  Henry  Mildmay, 
Mr.  Ralegh,  Alderman  Allen,  Sir  Michael  Livesey :  and 
all  that  come  to  have  Voices  :  And  this  Committee  are  to 
meet  on  Tuesday  at  Two  of  clock  in  the  Afternoon,  in  the 
Speaker's  chamber;  and  so  de  die  in  diem  :  And  Colonel  Mar- 
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ten  and  Mr.  Strickland  are  to  take  eare  of  it :  With  Power 
to  this  Committee  to  send  for  Persons,  Papers  :  And  that 
they  do  give  an  Account  to  the  House  of  their  Proceedings 
on  This-day-fortnight. 

Resolved,  That  the  Lord  Commissioner  Whitelocke,  and  the 
Lord  Commissioner  Lisle,  Mr.  Attorney  General,  Mr. 
Solicitor  General,  Mr.  Sergeant  Widdrington,  Mr.  Hill, 
and  the  rest  of  the  Members  of  the  Long  Robe,  be  enjoined 
to  give  their  constant  Attendance  on  this  Committee." 

These  resolutions  were  followed  up  by  acts.  On  the  1st 
of  November  the  Lords  Commissioners  were  instructed 
to  prepare  a  bill,  "  for  turning  the  books  of  the  Law 
and  all  Process  and  Proceedings  at  Law  into  English." 
On  the  8th  the  bill  was  reported,  read  twice,  and  sent 
down  to  the  Committee  for  regulating  the  Law  ;  or- 
dered to  be  brought  in  that  day  se'nnight,  and  White- 
locke and  Lisle  charged  with  the  special  preparation  of 
it.* — On  the  22nd,  it  was  passed,  ordered  to  be  printed 
and  published,  and  the  Lords  Commissioners  instructed 
to  issue  a  certiorari  to  the  Clerk  of  the  Parliament  to 
transmit  and  disperse  copies  in  the  several  counties  of 
the  Common  wealth,  f  Whitelocke  says,  that  there  was 
on  that  day  "  a  very  long  and  smart  debate  in  which 
some  spake  in  derogation  and  dishonour  of  the  laws  of 
England."  He  inserts  the  report  of  a  prolix  and  pe- 
dantic oration  of  his  own  in  defence  of  the  old  law.  It 
is  singular  to  observe  his  common-sense  struggling  and 
smothered  in  his  idolatry  of  antiquity  ;  J  and  after  ela- 

*  Comm.  Journ.  490-492. — Whitelocke,  p  459. 
f  Comm.  Journ.  vol.  vi.  p.  500. 

I  1  shall  not  deny  but  that  some  Monks  iu  elder  times,  and  some  Clerks 
and  officers  might  have  a  cunning*,  for  their  private  honour  and  profit,  to 
keep  up  a  mysfcryy  to  have  as  much  as  they  could  of  our  laws  to  be  in  a 
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borately  stating  the  arguments  pro  and  con,  he  seems  to 
give  a  casting  vote  in  favour  of  the  bill  because  "  Moses 
read  all  the  Laws  openly  before  the  people  in  their 
mother-tongue."  He  complains  that  "  some  military- 
persons  vent  nothing  but  scoffs  and  invective  against  our 
laws,  and  threats  to  take  it  away." 

On  the  13th  of  December,  certain  votes  of  the  Com- 
mittee for  regulating  the  proceeding  of  the  Law,  were 
reported  to  the  House  by  Mr.  Martin,  as  follows  : — That 
in  Assurances  of  Land,  Common  Recoveries  and  Fines 
should  be  taken  away.  That  a  Deed  inrolled  in  the 
County  where  the  Land  lies  should  be  as  effectual  in  the 
law,  as  a  Fine  and  Recovery,  or  either  of  them,  accord- 
ing to  the  agreement  of  the  Parties  expressed  in  the  same 
deed.  That  in  personal  and  mixed  actions,  the  writ  of 
capias  upon  mesne  process  be  wholly  taken  away  :  that 
instead  of  the  capias,  use  should  be  made  of  an  original 
Writ,  expressing  the  name  of  the  Plaintiff  and  the  Cause 
of  Action  :  that  the  original  writ  of  Summons  should 
issue  out  of  that  Court  where  the  Plaintiff  lays  his  Ac- 
tion :  that  the  Summons  should  issue  out  under  the  Seal 
of  that  Court,  to  be  kept  by  such  Officer  as  the  Judges 
there  might  appoint.  That  before  any  Writ  issues  the 
Plaintiff  put  in  sufficient  security  to  prosecute  his  suit ; 

kind  of  mystery  to  the  vulgar,  to  be  the  less  understood  by  them.  But 
the  Councellors  at  law  and  Judges  can  have  no  advantage  by  it ;  but 
perhaps  it  would  be  found,  that  the  Law  being  in  English,  and  generally 
more  understood,  yet  not  sufficiently,  would  occasion  more  suits.  And 
possibly  there  may  be  something  of  the  like  nature  as  to  the  Court  hand  ; 
yet  if  more  common  hands  were  used  in  our  Law  writings,  they  would  be 
more  subject  to  change,  as  the  English  and  other  languages  are,  but  not 
the  Latine.  Surely  the  French  tongue  used  in  our  Reports  and  Law  Books, 
deserves  not  to  be  so  enviously  decried  as  it  is  by  Polydore,  Aliott, 
Daniel,  Hottrnan,  Cowel,  and  other  Censurers."  Whiteloche's  Memorials. 
p.  460. 
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and  to  answer  costs  in  case  he  fails  to  prove  his  action. 
That  the  fee  called  Damna  Clericorum,  or  damage  clear, 
be  taken  away,  &c*  On  the  I7th  of  January  an  act 
was  passed  for  carrying  into  effect  the  latter  resolution. 
The  officers  in  place,  profiting  under  the  old  system,  of 
course  vigorously  petitioned  against  and  opposed  the 
proposed  reformation  :  they  were  patiently  heard  by  the 
Parliamentary  committee,  who  doubtless  were  previously 
aware  that  power  was  never  surrendered  without  a 
struggle  for  its  preservation,  nor  emoluments  abandoned 
without  every  possible  endeavour  to  uphold  them.f 

Numerous  publications  at  this  period,  exposed  the 
corrupt  state  of  the  law,  and  the  necessity  of  its  refor- 
mation, which  probably  particularly  urged  the  Parlia- 
ment to  undertake  the  cleansing  of  the  Augean  stable. 
It  is  asked — "  Why  are  there  so  many  delayes,  turnings 
and  windings  in  the  laws  of  England?  why  is  English 
law  a  meander  of  intricacies,  where  a  man  must  have 
contrary  winds  before  he  can  arrive  at  his  desired  port  ? 
Why  are  so  many  men  destroyed  for  want  of  a  formality 
and  punctilio  in  law  ?  And  who  would  not  blush  to 
behold  seemingly  grave  and  learned  sages  to  prefer  a 
letter,  syllable  or  word,  before  the  weight  and  merit  of  a 
cause  ?  Why  do  the  issue  of  most  Law-suits  depend 
upon  precedents  rather  than  the  rule,  especially  the  rule 

*  Comm.Journ.  vol  vi  p  509. — The  point  and  brevity  of  the  Statute 
carrying-  these  resolutions  into  effect,  shews  the  ability  of  the  Common- 
wealth Legislators.  •'  Be  it  enacted  by  this  present  Parliament,  and  by 
"  the  authority  of  the  same,  that  all  fees  called  Damape  Cleere  or  Damna 
(i  Clen'corvm,  be  from  and  after  the  first  day  of  January,  1650,  utterly 
"  forborti  and  taken  away;  and  that  no  such  fee,  sum  of -money,  or  any 
"  thin?  in  lieu  thereof,  be  from  and  after  the  said  day  demanded  or 
"  received  by  any  officer,  Minister,  or  other  person  belonging*  to  any  court 
i(  of  Justice  within  this  Commonwealth  *  ScpbelVs  A  eh,  p.  151. 

t  Pari.  Hist.  vol.  xx.  p.  84.  Macauley's  Hist.  vol.  v.  p.  SO. 
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of  reason}  Why  are  men's  lives  forfeited  by  the  law 
upon  light  and  trivial  grounds  ?  Why  do  some  laws 
exceed  the  offence  ?  and  on  the  contrary  other  offences 
are  of  greater  demerit  than  the  penalty  of  the  law  ? 
Why  is  the  law  kept  in  an  unknown  tongue,  and  the 
nicety  of  it  rather  countenanced  than  corrected  ?  Why 
are  not  courts  rejourned  into  every  County,  that  the 
People  may  have  right  at  their  own  doors,  and  such 
tedious  journeyings  may  be  prevented  ?"*— These  diffe- 
rent writers  confess  that  it  is  difficult  to  reform  the 
corrupt  system  because  so  many  are  concerned  in  its 
continuance;  the  corrupt  interest  of  the  Lawyers,  the 
temptation  to  advance  themselves,  prevailing  against 
their  consideration  of  the  Public  :  "  they  will  not  deny 
themselves."  The  "  rise  and  potency  of  the  Lawyers," 
is  ably  traced  by  Warre  to  two  causes — "  the  unknown- 
nesse  of  the  law,  and  the  Quarterly  Terms  at  West- 
minster." The  Conquest,  by  the  introduction  of  the  Nor- 
man technical  phraseology  and  fallacies,  prevented  men 
from  being  their  own  advocates,  and  prostrated  the  whole 
nation  before  the  shrine  of  the  Lawyer,  whose  Oracle  was 
popular,  because  it  resolved  doubts.  When  the  fiction 
of  law  became  established,  that  Justice  could  only  reside 
and  be  visited  at  Westminster,  the  local  courts  were 
overturned,  and  parties  could  not  get  their  controversies 
decided  by  their  neighbours,  but  were  obliged  to  have 
Agentsf  to  conduct  their  suits  in  the  metropolis.     Men 

*  Wane. 

f  From  the  letter  of  the  statute  28  Edw.  i  c  11.  it  is  evident  that  the 
parents,  frieuds,  or  neighbours  of  parties  pleaded  for  them  without  the 
help  of  a  lawyer. — King  James,  in  a  speech  in  the  Star-chamber,  appears 
to  advocate  the  old  custom  :  he  says,  "  in  countreys  where  the  formality 
11  of  the  law  hath  no  place,  as  in  Denmark,  all  their  state  is  governed  only 
"  by  a  written  law,  there  is  no  advocate  or  proctor  admitted  to  plead, 
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of  talent  and  subtlety  attended  the  Courts  in  Term  times, 
and  represented  their  simple  country  Clients,  putting* 
up  in  the  Inns  of  Court,  and  speedily  becoming  a 
distinct  and  well  ordered  Society  found  the  niceties  of 
the  law  sweeter  than  the  plough  :  they  soon  measured 
causes  by  their  own  interests,  and  became  interested  in 
increasing  differences  and  prolonging  litigation.  Warre 
asks,  "  If  there  is  such  a  thing  as  right  in  the  world,  let 
us  have  it,  sine  fuco :  why  is  it  delayed,  or  denied,  or 
varnished  over  with  guily  words  ?  Why  comes  it  not 
forth  in  its  own  dress  ?  Why  doth  it  not  put  off  law,  and 
put  on  reason,  the  mother  of  all  just  laws  ?  Why  is  it 
not  ashamed  of  its  long  and  mercenarie  traine  ?  Why 
can  we  not  ask  it  and  receive  it  ourselves,  but  must  have 
it  handed  to  us  by  others  ?" 

One  pamphlet,  published  in  1650,*  contains  a  pointed 
exposition  of  the  existing  evils  of  the  Court  of  Chan- 
cery, and  some  excellent  practical  suggestions  of  reform. 
The  author  is  evidently  an  accomplished  and  practical 
lawyer ;  he  does  not  contend  for  the  abolition  of  the 
Court:  he  acknowledges  its  great  utility  to  the  nation, 
for  discovery  of  fraud  ;  circumvention  ;  breach  of  trust ; 
secreting  and  concealing  of  Estates,  Evidences,    writ- 

,(  onely  the  parties  themselves  plead  their  own  cause,  and  then  a  man 
**  stands  up  and  pleads  the  law,  and  there  is  an  end  ;  for  the  very  Law- 
"  Book  itself  is  their  only  Judge ;  happy  were  all  Kingdoms,  if  they  could 
**  be  so  :  but  here  curious  wits,  various  conceits,  different  actions,  and 
iS  variety  of  examples  breed  questions  in  law." 

*  Proposals  concerning  the  Chancery,  wherein  is  set  forth  the  desires 
of  divers  well  affected  persons,  for  the  regulating  of  the  High  Court  of 
Chancery,  and  the  proceedings  there,  and  abolishing  of  several  fees, 
offices,  and  officers,  thereunto  belonging.  Tendered  to  the  consideration 
of  the  Honourable  Committee  for  Regulating  Courts  of  Justice,  and  all 
others  whom  it  may  concern,  &c.  published  for  obteyuing  a  just  settlement 
and  regulation  of"  the  said  Court.    London,  4 to.  1650. 
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ings ;  for  preservation  of  the  testimony  of  aged  wit- 
nesses ;  for  correcting  the  rigidity  of  the  common-law, 
and  for  various  important  public  ends.  He  contends  that 
the  commonwealth  could  not  well  subsist  without  it — - 
"  But  the  Court,  and  the  end  for  which  it  was  originally 
"  established,  is  so  corrupted  and  abused,  by  multiplicity 
u  of  Offices  and  Officers,  the  great  and  vast  summes  of 
"  money  given  for  places  and  offices,  contrary  to  the 
"  Statute  of  2  Ed.  VI. ;  the  exactions  of  great  Fees,  and 
"  the  great  delaies  and  obstructions  of  the  ordinary  course 
"  of  proceedings,  principally  by  the  sale  of  offices  and 
(i  places,  supplied  by  corrupt  and  ignorant  Ministers  and 
"  Officers ;  that  by  length  of  time,  and  want  of  redresse, 
"  the  Chancery  is  grown  so  insupportable  to  the  Com- 
"  monwealth,  so  burthensome  to  the  free-born  Subjects 
"  of  this  Realme,  and  so  advantageous  to  the  true 
"  labourers  therein  ;  that  the  subject  becomes  weary  of 
"  it,  and  inferior  C larks  and  Officers,  for  want  of  com- 
u  mon  right  in  a  due  returne  of  their  unwearied  paines 
"  (the  fruit  thereof  being  reaped  by  those  Droanes 
"  who  purchase  their  labours,  and  their  owne  ease  and 
"  advantage)  that  such  painfull  industrious  men  are 
"  discouraged  to  continue  their  service  and  attendance, 
"  and  this  Court  of  Chancery,  which  was  so  anciently 
M  famous,  and  erected  to  so  good  an  end,  is  like  to 
"  become  a  mere  Monopolie  to  cozen  the  Subjects  of  their 
"  Monies." 

The  proposed  amendments  and  reform  were — first,  that 
no  office  should  be  bought  or  sold,  and  merit  only  entitle 
a  man  to  preferment :  secondly,  that  the  fees  be  abated 
and  reduced,  and  all  unnecessary  offices  abolished : 
thirdly,  that  the  unnecessary  length  of  Equity  pleadings 
which  only  perplex  the  Counsel  and  the  Court,  and 
cause   expence   and  delay  to  the   suitor,  be  curtailed: 
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fourthly,  that  the  unnecessary  multiplication  of  Orders, 
References,  and  Bills  of  review  be  abolished  :  fifthly, 
that  the  excessive  fees  of  Counsel  and  Solicitors*  be 
reasonably  reduced ;  and  only  those  persons  who  are  well 
qualified  by  their  knowledge  of  the  law,  allowed  to 
practice  in  Chancery  :  sixthly,  that  the  solicitors  and 
officers  of  the  court  serve  a  certain  apprenticeship,  and 
be  properly  certificated.  A  series  of  nineteen  proposi- 
tions then  follow  for  regulating  the  practice  of  the 
Court;  for  insuring  the  integrity  of  the  officers;  for 
diminishing  the  time  and  expence  of  suits ;  and  for 
establishing  moderate  and  certain  tables  of  charges.  A 
schedule  and  tabular  view  of  fees  and  charges  is  given 
at  the  end  of  the  pamphlet  stating  how  little  the  depu- 
ties or  real  labourers  get;  what  will  content  the  work- 
ing clerks,  and  how  much  will  be  saved  to  the  suitors 
and  the  commonwealth  by  abolishing  the  sinecures  and 
suspending  all  officers  performing  the  duties  of  their 
offices  by  deputy. 

During  this  controversy  and  parliamentary  inquiry 
many  of  the  deputies  and  under  Clerks  in  the  Chancery 
offices  "  turned  King's  evidence,"  and  impeached  their 
principals  for  the  abuses  and  corruptions  of  office.  In 
many  instances  they  volunteered  or  undertook  to  per- 
form all  the  labours  of  their  respective  employments  at 
a  reduction  of  seventy-five  per  cent,  of  the  customary 
fees. 

On  the  26th  of  December,  1651,  the  Commons  ap- 
pointed a  Committee  for  the  reform  of  the  law,  to  select 

*  Commissions  were  formerly  held  for  inquiry  into  fees,  which  empan- 
nellcd  juries,  always  including-  many  experienced  Attornies  and  Solicitors. 
Formerly  Attorneys  took  an  oath  of  oifiee  not  to  increase  ancient  fees, 
(see  Rules  and  Orders  for  the  Court  of  Common  1'leas,  Michaelmas  Terra, 
1654)     But  this  oath  was  modified  by  the  statute  2  Geo.  ii.  c.  32. 
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and  employ  such  persons,  "  out  of  the  House,1'  as  they 
might  judge  fit  "  to  take  into  consideration  what  incon- 
veniences there  are  in  the  Law,  and  how  the  mischiefs 
that  grow  from  the  delays,  the  chargeableness,  and  the 
irregularities  in  the  proceedings  in  the  law,  may  be  pre- 
vented, and  the  speediest  way  to  reform  the  same ;  and 
to  present  their  opinions  to  such  committee,  as  the  Par- 
liament shall  appoint."*  On  the  9th  of  January  fol- 
lowing, the  Lord  Commissioner  Lisle  reported  to  the 
House  a  list  of  the  several  persons  nominated  by  the 
Committee  for  the  above  purposes,  at  the  head  of  which 
was  the  name  of  Sir  Matthew  Hale.  On  the  14th  the 
debate  was  resumed,  and  it  was  resolved  that  the  in- 
tended committee  should  consist  of  twenty-one  persons. 
On  the  17th  the  number  was  completed;  t  and  a  quorum 
of  seven  of  them  was  empowered  to  sit  immediately  on 
the  subject  of  their  appointment,  with  liberty  "  to  send 
for  any  persons  whom  they  shall  think  fit  to  confer  and 
advise  with  in  this  business,  and  to  send  for  persons 
that  keep  the  records,  to  attend  them  with  the  records, 
as  often  as  they  shall  have  occasion  to  make  use  of 
them,  for  this  service."  It  was  then  resolved  fhinc 
illse  lacrymvt)  "  that  the  House,  heretofore  called  the 
Lord's  House,  be  the  place  appointed  for  the  sitting  on 
this  service;  with  power  to  adjourn  from  time  to  time, 
and  from  place  to  place."  The  committee  of  revenue, 
by  a  special  vote,  was  authorised  to  defray  the  expences 

*  Matthew  Hales,  William  Steel  recorder  of  London,  Charles  George 
Cock,  Thomas  Manby,  John  Sadler,  Esquires,  Colonel  Thomas  Blunt,  Sir 
Henry  Blunt,  Josiah  Berners,  Esq.,  Major  General  Desborow,  Samuel 
Moyer,  Esq  ,  Colonel  Matthew  Thomlinson,  John  Fountaine,  Esq  ,  Alder- 
man John  Foulk,  Mr.  Hugh  Peters,  Major  Wm.  Packer,  Sir  William 
Roberts,  Mr.  W.  Methwold,  Mr.  John  Maunsell,  Mr.  John  Rushworth,  Mr. 
John  Sparrow,  Jun.,  Sir  Anthony  Ashley  Cooper. 

f  Coum.  Journ  vol  vii.  p.  58. 
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of  the  commission.*  Oldmixon  says — "  Tliis  Com- 
mittee met  several  times,  and  desired  the  Judges  of  the 
several  Courts  to  return  to  them  a  list  of  the  officers, 
and  what  fees  they  receive,  and  what  work  they  do  for 
them.  A  project  of  excellent  use,  and  fit  for  the  wisdom 
of  the  nation  to  bring  to  perfection. "f 

On  the  19th  of  March,  Whitelocke  reported  from  the 
Committee  appointed  to  receive  what  should  be  pre- 
sented to  them  by  the  above  mentioned  committee,  "  an 
act  touching  Marriages,  and  the  Registering  thereof ; 
and  also  touching  Births  and  Burials."  By  the  division 
on  this  bill,  it  is  evident  that  the  different  projected 
reforms  and  improvements,  met  with  a  grave  and  serious 
consideration;  and  were  not  adopted  with  that  "ruth- 
less acclamation  for  destruction,"  which  has  been  igno- 
rantly  alledged  against  the  Parliamentary  party.  An 
addition  was  made  to  the  Commons'  Committee  of 
several  eminent  lawyers  and  statesmen,  and  it  was  re  - 
solved  that  the  Parliamentary  Committee  should  meet 
every  Thursday  to  receive  the  Reports  of  the  Commit- 
tee of  inquiry,  "  nothing  to  intervene."  J 

On  the  25th  of  March,  the  Lord  Commissioner 
Whitelocke  reported  to  the  Commons  draughts  of  acts 
for  abolishing  Fines  on  Bills,  Declarations,  and  original 
Writs ;  for  the  more  speedy  recovery  of  Rents,  and  for 
the  abolition  of  many  customary  oaths.  || 

On  the  19th  of  January,  1652,  the  Commons  resumed 
the  subject  of  the  Law  committee,  and  appointed  the  Bill 
containing  the  new  system  of  Law  to  be  read  on  the 
following  day ;  which  was  accordingly  done,  and  occupied 
the  whole  morning.  On  the  21st  of  the  same  month,  they 

*  Ibid.  pp.  59,  67,  71,  73.  f  History,  vol.  ii.  p.  402. 

t  Comm.  Journ.  p.  107.  |)  Ibid.  p.  110, 
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ordered  three  hundred  copies  to  be  printed  and  distri- 
buted among  the  members.* 

On  the  12th  of  July,  1653,  the  consideration  of  the 
subject  was  resumed,  and  the  further  labours  of  the 
out- door  committee,  and  their  additional  draughts  of  acts 
were  ordered  to  be  printed  and  circulated.f  On  the  20th 
they  were  again  proceeded  with.  On  the  17th  and  two 
following  days  the  debate  was  continued. 

After  this  time  we  trace  little  progress  or  further 
attention  in  the  improvement  of  the  general  system  of 
Law,  contemplated  by  the  Parliament  and  the  committees 
whose  labours  have  just  been  noticed.  What  other 
attempts  were  made  it  will  be  subsequently  seen  were 
confined  to  the  reform  of  the  court  of  Chancery. 
Probably  the  exigencies  of  the  country,  and  the  over- 
whelming pressure  of  other  abuses  and  national  dissen- 
sions, prevented  that  constant  and  successful  attention 
to  the  state  of  the  law  and  jurisprudence,  which  under 
other  circumstances  would  have  been  continued.  Crom- 
well was  plotting  and  maturing  his  usurpation,  and 
in  the  pursuit  of  his  own  personal  objects  he  pro- 
bably feared  the  enmity  that  the  projected  law-reform 
would  infallibly  create  in  the  minds  of  the  lawyers, 
or  wished  that  the  learned  body  should  just  perceive 
how  entirely  they  lay  at  his  mercy.  And  no  doubt  the 
Lawyers  themselves  were  not  very  quiet  or  satisfied 
spectators  of  the  meditated  demolition  of  their  power 
and  living.  Ludlow  corroborates  this  latter  reason  ;  and 
in  narrating  the  history  of  this  period,  says — "  In  the 
"  mean  time  the  Reformation  of  the  Law  went  on  but 
"  slowly,  it  being  the  interest  of  the  Lawyers  to  preserve 
"  the  lives,  liberties  and  estates  of  the  whole  nation  in 
"  their  own  hands.   So  that  upon  the  debate  of  registering 

•  Ibid.  p.  250.  f  Ibid.  p.  284. 
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"  deeds  in  each  County,  for  want  of  which,  within  a 
"  certain  period  fixed  after  the  sale,  such  sales  should  be 
"  void,  and  being  so  registered,  that  land  should  not  be 
"  subject  to  any  incumbrance,  this  word  *  incumbrance* 
"  was  so  managed  by  the  Lawyers,  that  it  took  up  three 
"  months'  time  before  it  could  be  ascertained  by  the 
"  Committee."* 

Fortunately  the  labours  of  this  celebrated  committee 
have  not  been  entirely  lost  to  the  nation,  but  still  exist  in 
the  printed  copies  of  the  acts  proposed  by  them,  and  will 
ever  remain  an  imperishable  vindication  of  the  insulted 
memories  of  the  Republican  reformers.  Many  of  theiF 
most  valuable  and  important  propositions  have  been 
subsequently  enacted  by  after  Parliaments. 

They  comprehend  some  excellent  amendments  on  the 
administration  and  distribution  of  the  estates  of  intes- 
tates; the  more  easy  recovery  of  rents;  the  prevention 
of  fraudulent  conveyances;  of  offences  contra  bonos 
mores ;  the  registry  of  conveyances  and  wills.  Eighty- 
nine  sections  for  the  regulation  and  improvement  of  the 
Common-law  courts  and  County  judicature  comprize 
some  most  admirable  improvements,  many  of  which  have 
been  subsequently  adopted  into  our  Statute  book,  viz. 
against  collateral  warranties,  that  creditors  may  compel 
debtors  to  discover  their  effects  in  bankrupt  and  insol- 
vent acts,  that  corn  in  rick  may  be  distrained  for  rent, 
that  notice  be  given  before  sales  on  distresses  for  rent, 
and  against  general  occupancy  of  estates  pour  auter  vie. 
Undeniably  there  were  many  inconsistencies  and  imper- 
fections in  these  draughts,  but  certainly  there  is  no  want 
of  modern  examples  of  that  inconsistent  legislation,. which 
one  year  hears  in  committee  an  exparte  class  of  in- 
terested persons,  another  year  the  opposite  party,  and 

*  Ludlow's  Memoirs,  fol.  ed.  1751.  p.  165. 
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enacts  statutes  diametrically  opposite  in  principle  and 
effect. 

The  following  are  the  titles  of  the  Draughts  of  Acts 
presented  by  the  Committee  of  the  Law  to  the  Parlia- 
ment:— 

1.  For  taking  away  Fines  upon  Bills,,  Declarations  and 
Original  Writs. 

2.  An  Act  touching  Marriages  and  the  Registering  thereof, 
and  also  touching  Births  and  Burials. 

3.  An  Act  against  Customary  Oaths. 

4.  For  taking  away  Common  Recoveries,  and  the  unneces- 
sary charge  of  Fines,  and  to  pass  and  charge  Lands  entailed 
as  Lands  in  Fee-simple. 

5.  For  ascertaining  of  Arbitrary  Fines  upon  Descent  and 
Alienation  of  Copy-holds  of  Inheritance. 

6.  For  the  more  speedy  recovery  of  Rents. 

7.  For  the  better  regulating  of  Pleaders  and  their  Fees. 

8.  For  the  more  speedy  and  easy  Recovery  of  Debts  and 
Damages  not  exceeding  the  sum  of  Four  Pounds. 

9.  For  the  further  Declaration  and  Prevention  of  frau- 
dulent Contracts  and  Conveyances. 

10.  Against  the  Sale  of  Offices. 

11.  For  the  Recovery  of  Debts  owing  by  Corporations. 

12.  Against  Challenges,  Duels,  and  all  Provocations 
whatever. 

13.  To  make  Debts  assignable. 

14.  To  prevent  solicitation  of  Judges,  Bribery,  Extortion, 
Charge  of  Motions,  and  for  Restriction  of  Pleaders. 

15.  For  the  better  putting  in  execution  the  laws  contra 
bonos  mores. 

16.  For  County  Registers,  Wills  and  Administrators;  and 
for  preventing  Inconvenience,  Delay,  Charge  and  Irregu- 
larity, in  Chancery  and  Common  Law,  (as  well  in  Common 
Pleas  as  criminal  and  capital  Causes,)  and  for  settling  County 
Judicatures,    Guardians    of    Orphans,    Courts    of   Appeal, 
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County  Treasurers,  and  Work-houses,  with  Tables  of  Fees 
and  short  forms  of  Declarations. 

Such  were  the  magnificent  objects  and  invaluable 
labours  of  the  Committee  in  a  period  not  exceeding 
three  years ;  and  such  the  brevity  and  wisdom  of  their 
intended  statutes,  all  the  detail  of  which  is  comprised  in 
one  hundred  and  twenty  quarto  pages  !  It  is  well  ob- 
served by  Oldmixon  that  "  the  very  title  of  these  Acts 
shews  how  worthy  they  were  of  the  wisdom  of  the  nation, 
and  it  is  astonishing  that  the  same  art  which  obstructed 
flie  Reform  of  the  Practice  of  the  Law,  almost  fourscore 
years  ago,  should  have  still  succeeded  in  the  like  obstruc- 
tion from  that  time  to  this  (1730).  It  does  by  no  means 
do  honour  to  the  Profession  which  is  charged  with  it." 

But  to  resume  the  more  particular  history  of  the  reform 
of  the  Court  of  Chancery,  which  was  a  zealous  object 
of  this  Parliament  distinct  from  the  more  general  scheme 
for  the  amendment  of  the  Law  above  detailed,  it  will 
be  necessary  to  return  again  to  the  examination  of  the 
Journals  of  the  Commons.  A  minute  inquiry  is  here 
necessary,  into  what  was  intended,  and  what  actually 
done,  because  the  supposed  total  abolition  of  the  Court 
of  Equity  is  a  vulgar  charge  against  the  Commons, 
which  has  never  yet  been  fully  or  impartially  examined. 

On  the  3rd  of  August,  1653,  we  find  a  resolution  entered 
in  the  Journals*  for  the  "  consideration  of  the  business  of 
the  Court  of  Chancery"  on  the  following  day.  Accord- 
ingly on  the  5th,  the  discussion  was  resumed.  From 
Whitelockef  it  appears  that  it  was  a  long  debate,  which 
lasted  two  days  ;  but  it  is  singular  that  neither  he  nor 
any  other  contemporary  historian,  has  given  any  report 
or  general  account  of  the  debates  and  arguments  on  the 

*  Comm.  Jourti.  rol.  vii.  p.  29§.  t  Whitelocke,  p.  M3. 
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subject. — The  debate  terminated  in  a  vote  "  That  the 
High  Court  of  Chancery  of  England  shall  be  forthwith 
taken  away,  and  that  a  bill  be  brought  in  for  that  pur- 
pose." From  the  narrative  of  the  author  of  the  "  Exact 
Relation  of  the  Proceedings  of  the  Parliament,"  quoted 
iu  the  motto  preceding  this  chapter,  it  appears  that  it 
did  not  pass  '*  without  great  debate  ;"  but  that  the  vote 
gave  entire  satisfaction  to  the  Public*  It  was  further 
resolved  that  the  Committee  of  the  Law  prepare  a  bill 
for  the  purpose,  and  determine  how  the  causes  then 
depending  in  Chancery,  should  be  disposed  of;  and  also 
bring  in  a  bill  for  the  determination  of  the  future 
Equity  causes  and  questions.  It  must  be  observed  that 
these  were  only  votes  of  resolutions,  and  from  the  scanty 
information  afforded  by  the  journals,  it  is  difficult 
correctly  to  ascertain  what  abolition  or  substitution  was 
really  enacted  or  meditated.  There  were  two  printed 
Papers  at  this  time  delivered  to  the  Members,  the  in- 
sertion of  which,  though  rather  elaborate  documents,  will 
afford  some  important  and  authentic  information  on  the 
intentions  of  the  Parliament,  especially  as  their  con- 
tents are  said  to  have  greatly  influenced  the  votes  of  the 
Commons. 

Observations  concerning  the  Court  of  Chancery,  pre- 
sented  to  the  Parliament. 

"1.  If  we  look  back  into  antient  Times,  we  shall  find  the 
?•  Business  of  the  Chancery  to  be  but  little,  and  the  Officers 
**.  and  Clerks  but  few;  namely,  a  Chief  Clerk,   who  was 

*  "  How  did  good  people  rejoyce  when  they  heard  of  that  vote,  and  how 
sad  and  sorrowful  were  the  Lawyers  and  Clarices,  for  the  feare  of  the 
losse  of  their  great  Diana  may  be  remembered  ;  with  their  great  joy  and 
making  of  bonfires,  and  drinking  sacke  when  they  were  delivered  from 
their  feares  by  the  dissolution  of  the  late  Parliament,"  Exact  Relation, 
Ac  j>.  13. 
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"  Master  of  the  Rolls ;  three  Attornies  or  writing  Clerks, 
"  who  dispatched  the  Business  now  done  in  the  Six-Clerks 
"  Office  ;  one  Register,  and  one  Examiner;  all  which,  except 
"  the  Chief  Clerk.,  were  writing  Clerks,  for  Dispatch  of  the 
"  Business  of  the  Court,  and  taking  Care  of  Clients  Causes  ; 
"  and  for  such  their  Care  and  Pains  they  received  all  the 
"  Fees  which  the  Clients  paid,  except  only  what  was  due  to 
"  the  Master  of  the  Rolls  ;  which  fees  then  paid,  although 
■"  the  Certainty  of  them  is  not  known,  yet  it  is  more  than  pro- 
"  bahle  the  same  were  not  so  great  as  now  are  taken;  but 
'*  then,  the  Labourer  receiving  his  full  Wages,  the  Business 
**  was  well  and  soon  dispatched,  and  the  Records  well  kept. 

"  2.  It  is  observed  that  as  the  Business  of  the  Court 
"  increased,  the  Attornies  increased  to  the  Number  of  six, 
"  and  the  Examiners  to  the  number  of  two,  and  so  kept 
M  themselves  at  that  Number ;  and  as  the  Business  farther 
"  increased,  the  Attornies,  Examiners,  and  Register,  by  the 
**  Consent  of  the  several  Masters  of  the  Rolls,  from  Time 
"  to  Time  increased  their  Clerks,  and  cast  all  the  Care, 
"  Pains,  and  Burden  of  Causes,  and  all  Disbursements  for 
w  Clients,  upon  their  Clerks  ;  and  they  wholly  withdrew 
•*  themselves  from  the  Duty  of  their  Places,  and  became 
"  overseeing  Officers,  and  not  writing  Clerks,  according  to 
"  their  primitive  Constitution  ;  and  then  their  only  Care  was 
"  to  contrive  Rules  and  Methods  of  Practice,  with  many 
"  tedious  and  unnecessary  formalities,  in  such  Manner  as 
"  that  no  Business  might  pass  by  them  undiscovered,  nor  any 
w  Fees  unpaid;  and  this  occasioned  great  expence  to  the 
M  Clients,  and  much  more  Pains  to  the  Under-Clerks  than 
"  was  necessary. 

"3.  It  may  be  observed,  that,  notwithstanding  such 
"  Rules  of  Practice  prescribed  by  the  Six  Clerks,  yet  the 
"  labouring  Clerks  of  that  Office  (to  whose  Care  only  the 
"  Clients  commit  their  Causes,  and  depend  upon  them  for  the 
"  Management  thereof)  do  often  conceal  the  Business,  and 
"  the  Fees  due  for  the  same  from  the  Six  Clerks,  and  satisfy 
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"  themselves  touching  the  Lawfulness  thereof,  as  well  in 
"  regard  they  often  disburse  money  for  their  Clients  to  the  Six 
"  Clerks,  which  they  never  receive  again  ;  as  also  for  that 
"  the  whole  Care  and  Burden  lies  upon  them,  and  not  upon 
"  the  Six  Clerks  (they  being  indeed  the  true  and  lawful 
•/  Attornies  of  the  Court  to  all  Intents  and  Purposes,  and  in 
"  all  Respects,  except  in  Name  only) :  But  by  reason  of 
"  these  Concealments  of  Business  and  Fees,  the  Causes  are 
"  not  proceeded  in,  and  prosecuted  in  that  formal  and  regular 
"  Way  of  Practice  which  is  directed  by  the  Six  Clerks;  and 
"  as  often  as  it  is  discovered  the  Clerk  suffers  disgrace,  and 
"  the  Clients  much  Delay  and  Damage  :  and  this  is  the 
"  most  common  and  greatest  grievance  before  the  hearing  of 
\*  Causes. 

"  4.  Also  it  is  to  be  observed,  that  there  are  the  like 
"  Inconveniences  in  the  Registers  Office  and  the  Examiners 
"  Office,  by  reason  the  Masters  of  the  same  several  Offices 
"  receive  almost  all  the  Fees  due  from  the  Clients,  and  leave 
"  their  Clerks  to  receive  Expedition-Money,  and  other 
"  unjust  Rewards,  from  the  Clients,  without  which  they 
"  could  not  subsist.  And  as  for  the  Subpoena  Office  and 
"  Affidavit  Office,  being  monopolized  but  in  King  James's 
"  Time,  there  is  no  Use  at  all  of  them;  nor  were  they 
"  erected  for  any  other  End  but  to  put  the  Clients  to 
"  unnecessary  Expences  and  Delays,  and  the  practising 
"  Clerks  to  needless  Trouble. 

"  5.  It  is  very  evident  and  manifest  that  all  the  Mischiefs 
"  and  Inconveniences,  before-mentioned,  came  to  pass  thus-: 
"  In  respect  the  several  Masters  of  the  Rolls  for  the  time  being 
"  (as  Chief  Clerks  of  that  Court)  having  the  nomination  of 
"  the  Six  Clerks,  Examiners,,  and  Register,  found  it  more 
"  profitable  to  continue  them  at  that  small  Number,  and  sell 
"  their  Offices  for  great  Sums  of  Money  to  Men  altogether 
"  ignorant  of  the  Practice  of  the  Court,  than  to  admit 
"  deserving  Men  gratis,  as  by  the  Duty  of  these  Places  they 
"  ought  to  have  done ;  and,  as  the  Business  increased,  to 


152 

*  have  increased  able  and  honest  working  Attornies,  as  the 

*  Judges  of  other  Courts  of  Justice  did. 

"  6.  There  are  Inconveniences  in  the  Prosecution  of 
1  Causes  which  concern  Clients  ;  as,  namely,  when  Defend  - 

*  ants  will  willingly  stand  out  all  Process  of  Contempt, 
'  (which,    according   to   the   Rules  prescribed  by  the   Six 

*  Clerks,  requires  a  Year's  Time  to  prosecute)  and  then  pay 

■  40s.  Costs,  and  make  an  insufficient  Answer;  and  that 
'  being  over-ruled,  stand  out  all  Process  of  Contempt  as  at 
1  first,  and  then  make  a  second  insufficient  Answer ;  and  so 
4  a  third  and  fourth ;  so  that  sometimes  Defendants  cannot 
1  be  compelled  to  make  perfect  Answers  in  two  or  three 
1  Years :  And  sometimes  Plaintiffs  likewise  prefer  vexa- 
'  tious  Suits  against  Defendants,  and  keep  them  long  in 
1  suspence   without   any    effectual    Prosecution :    But   this, 

*  although  fit  to  be  rectified,  is  not  altogether  so  mischievous 
1  as  the  former. 

n  7.  Many  other  Inconveniences  may  be  observed  at  and 
1  after  the  hearing  of  Causes,  more  prejudicial  to  Clients 
1  than  the  former;  for  it  may  be  observed  (besides  the 
1  many  impertinent  and  unnecessary  Orders  made  in  Causes, 
'  pending  the  Suit)  that  Causes  of  late  Times  are  heard  not 

*  only  once  or  twice,  but  five  or  six  Times,  by  reason  of 

■  which  often  Attendance,  and  the  Greatness  of  Counsels 
'  Fees,  (which  are  fit  to  be  moderated)  Clients  are  put  to  a 
1  very  great  and  vast  Expence  ;  and  the  Orders  many  Times 
'  are  so  weakly  and  uncertainly  pronounced,  that  none  that 
1  hear  them  know  what  they  are ;  and  thereupon  the  Regis- 
'  ters  take  the  Liberty  to  draw  what  they  please ;  and  the 
1  Weaknesses  of  the  Judges  do  often  occasion  needless 
'  References  to  Masters  of  the  Court,  where  there  are  many 
'  Times  very  unfair  proceedings. 

"  8.  For  it  is  most  notoriously  known  that  the  Masters  of 
'  the  Court,  although  there  be  no  Fee  due  to  them  from  the 
'  Client,  yet  they,  most  of  them,  are  very  much  guilty  of 
'taking  unjust  Fees  and  Rewards,  tending  very  much  to  the 
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"  Wrong  and  Prejudice  of  Clients:  And  the  deputy-It egis- 
"  ters  are  likewise  too  much  guilty  of  this  Crime. 

n  9.  And  lastly  it  is  observed,  that  after  decrees  are  past, 
*'  there  is  a  tedious  Prosecution  on  the  Plaintiff's  Part 
"  before  he  can  have  the  Benefit  thereof;  by  reason  whereof 
"  he  often  loseth  all  his  Labour  and  Charge,  and  never  reaps 
"  the  Fruit  of  the  Decree. 


"  Proposals  tendered  to  the  Parliament,  for  the  Regulation 
or  taking  away  of  the  Court  of  Chancery,  and  settling  the 
Business  of  Equity  according  to  the  original  arid  primitive 
Constitution  of  it;  and  for  taking  away  all  unnecessary 
Fees,  Offices,  and  Officers,  and  Formalities  now  used,  and 
for  the  speedy  Dispatch  of  Business. 

"  1.  That  the  Court  as  it  is  now  used,  or  rather  abused, 
"  be  wholly  taken  away ;  and  that  some  of  the  most  able  and 
"  honest  Men  may  be  appointed  for  keeping  of  the  Great 
"  Seal,  and  authorized  to  examine,  hear,  and  determine  all 
"  Causes  of  Equity ;  and  impowered  to  put  in  Execution  their 
"  Judgments  and  Decrees  in  the  same  Manner,  and  with  the 
"  same  Expedition,  as  Judgments  at  Common  Law  are  :  For 
"  as  long  as  the  Bar  is  more  able  than  the  Bench,  as  of  late 
"  it  hath  been,  the  Business  of  the  Court  can  never  be  well 
"  dispatched  (and  former  Times  have  thought  the  most  able 
"  Men  but  fit  for  this  Employment) ;  and  that  the  Judges  of 
"  the  Court  may  have  Power  likewise  to  punish  Perjury 
"  committed  in  the  same  Court. 

"  2.  That  instead  of  the  Six  Clerks,  Chief  Register,  and 
"  Two  Examiners,  so  many  godly,  able,  honest,  and  experi- 
"  enced  Clerks  may  be  admitted  in  their  Rooms,  as  may  be 
"  able,  with  their  own  Hands,  to  write  and  do  the  Business 
"  of  the  Court ;  and  which  may  be  working  Attornies  and 
"  Clerks,  and  not  overseeing  Officers ;  that  is  to  say,  Six 
"  Clerks  in  the  Registers  Office,  Eight  Clerks  in  the  Exa- 

X 
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"  miners  Office,  and  Sixty  Attornies  or  Clerks  for  doing  Hie 
"  Business  now  done  in  the  Six-Clerks  Office  ;  and  that  all 
>"  these  Clerks  may  receive  a  Moiety  of  the  Fees  now  taken, 
"  and  no  more,  save  only  the  3s.  4d.  for  the  Attornies  termly 
"  Fee,  which  may  continue  as  formerly. 

"  3.  That  the  Sixty  Attornies  do  elect  two  of  the  most 
"  ahle  and  experienced  Men  in  the  Business  of  the  Court, 
"  and  to  he  approved  of  hy  the  Commissioners  for  the  Great 
"  Seal,  to  be  chief  Clerks,  to  attend  daily  in  Court,  to  satisfy 
"  the  Court  in  any  Thing  touching  the  Practice  of  the  Court, 
"  and  to  do  such  other  Services  as  the  Court  shall  direct ; 
"  as  also  to  look  to  the  due  Ordering  and  Filing  of  the 
"  Records,  and  to  receive  for  their  Pains  a  termly  allowance 
"  from  the  Practising  Clerks,  not  exceeding  200/.  per  Annum 
"  a  piece  ;  and  not  to  receive  any  Fees  from  Clients,  for,  if 
"  so,  then  the  same  Mischief  will  follow  as  formerly  hath 
"  done. 

"  4.  That  a  certain  Number  of  Godly  and  able  Men  be 
"  appointed,  instead  of  Masters  of  the  Court,  to  take  Oaths, 
"  and  to  hear  and  determine  Matters  of  Account,  and  such 
"  other  Things  as  the  Court  shall  refer  unto  them  ;  who  shall 
"  sit,  examine,  and  certify  the  same  in  Order  as  they  are 
"  brought  before  them,  and  shall  have  a  constant  Register  to 
"  attend  them ;  and  no  Report  to  be  made,  but  by  two  of 
"  them  at  least. 

"  5.  That  the  Attornies  of  the  Court  be  not  only  permit- 
"  ted,  but  injoined  to  make  Motions  for  their  Clients  for  any 
"  Thing  concerning  the  Practice  and  Course  of  the  Court,  as 
"  is  now  used  in  other  Courts  of  Justice,  (as  hath  been 
"  formerly  used  in  the  Chancery)  for  which  they  are  to 
"  receive  no  Fee,  but  content  themselves  with  their  termly 
*'  Fee  at  3s.  4d.  and  the  Court  to  appoint  convenient  Times 
"  forbearing  such  Motions. 

Xi  6.  That  a  certain  Number  of  able  and  godly  Men  be 
"  appointed  to  peruse  and  allow  of  all  Bills  before  they  be 
"  filed  ;  for  which  they  shall  receive  for  every  Bill , 
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"  for  preventing  of  many  vexatious  Suits,  and  Suits  altogether 
"  improper  for  the  Jurisdiction  of  the  Court;  and  that  no 
"  Attorney  make  out  any  Summons  untill  the  Epl  be  so 
"  perused,  allowed  of,  and  filed. 

"  7.  That  upon  every  Hearing  of  a  Cause,  or  other  Order 
"  touching  the  Merits  of  a  Cause,  after  the  Court  hath  pro- 
"  nounced  their  Order,  the  Register  to  read  the  same  with 
"  an  audible  Voice,  not  only  the  Substance  but  the  very 
"  Words  of  the  Order,  for  avoiding  all  Mistakes  in 
"  drawing  of  Orders. 

"  These  are  humbly  conceived  to  be  fit  Proposals  in  relation 
"  to  the  Constitution  of  a  Court  of  Equity,  whereby  to  bring 
"  it  to  its  original  Purity. 

"  As  to  the  Practical  Part  of  the  Court :  It  is  conceived 
"  requisite  that  Rules  of  fit  Practice  should  be  framed  by  the 
"  Attornies  of  the  Court,  so  to  be  allowed  of  as  aforesaid, 
"  and  the  same  presented  to  the  chief  Clerk ;  and  they  to 
"  peruse  and  amend  the  same,  and  then  present  them  to  the 
"  Keepers  of  the  Great  Seal  for  their  Approbation  thereof; 
"  whereby  all  vexatious  Plaintiffs  and  wilful  Contemners 
"  may  receive  condign  Punishment  by  Payment  of  Costs,  as 
"  also  by  Fines,  Sequestrations,  and  otherwise,  according 
"  to  their  Demerits ;  and  whereby  all  needless  Eormali- 
"  ties  and  Delays  in  the  proceeding  of  Causes  may  be  taken 
"  away,  and  all  expeditious  Ways  and  Means  used  for  the 
"  expediting  of  Causes,  and  the  Ease  of  Clients :  And  it  is 
"  not  to  be  doubted  but  such  Rules  of  Practice  may  be  framed 
"  as  that  no  Cause  shall  depend  above  a  Year  (but  generally 
"  not  so  long)  before  it  be  ready  for  hearing;  and  the  whole 
"  charge  of  the  Proceedings  not  to  exceed  ordinarily  above 
"  40  or  50s. 

"  But  the  particular  Rules  of  Practice  are  not  herein 
"  expressed,  for  that  it  is  conceived  impossible  to  prescribe 
"  and  limit  all  Rules  of  Practice  by  Act  of  Parliament, 
"  but  the  same  will  be  very  prejudicial  to  the  People  :  Eor 
"  if  the  Rules  of  Practice  should  be  enacted,  then  cannot 
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"  the  Judges  of  the  Court  dispense  with  the  Letter  of  the 
"  same  Rule,  though  it  be  in  a  case  of  Sickness,  Death, 
'*  or  other  like  cases  of  the  greatest  Extremity. 

"  Yet  as  to  the  Judicial  Part  of  the  Court,  it  were  to  he 
"  wished  that  a  certain  Time  was  limitted  for  Mortgagers  to 
"  redeem  their  Lands  ;  and  if  likewise  some  Limitation  of 
"  Time  was  put  to  other  Suits,  whereby  Things  might  be 
"  brought  to  as  great  a  certainty  as  could  be  possible. 

"  It  is  conceived  very  fit  likewise  that  a  Table  of  Fees 
"  should  be  allowed  of  by  the  Commissioners  or  Keepers  of 
"  the  Great  Seal,  and  afterwards  confirmed  by  Act  of  Parlia- 
"  ment,  and  a  Penalty  imposed  upon  every  Man  that  shall 
**  exceed  them." 

On  the  19th  of  October,  1653,  a  Bill  was  reported  from 
the  Committee  of  the  Law  and  read  a  second  time,  for 
the  abolition  of  the  Court  and  the  appointment  of  Com- 
missioners for  hearing  the  existing  and  future  causes.* 
On  the  2*2nd,  it  underwent  some  amendments  in  com- 
mittee,f  and  again  on  the  3rd  of  November. J  The 
suicidal  dissolution  of  the  Parliament  on  the  12th  of 
December  following,  blighted  the  hopes  of  the  country 
which  had  anxiously  viewed  with  high  expectation  these 
sound  and  well  directed  plans  of  legal  reform.  One 
member,  before  the  removal  of  the  mace,  in  a  bitter  in- 
vective against  that  audacious  dissolution,  deplored  the 
approaching  destruction  of  a  parliament,  when  "  the 
committee  for  regulating  the  Law  had  ready  to  be  offered 
to  the  house,  several  bills  of  very  great  concernment  to 
the  good  and  ease  of  the  people."  Such  was  the  pre- 
mature end  of  a  Parliament  which  of  course  Clarendon 
belies,  and  Carte  echoes  Clarendon,  and  Rapin  terms  it 
"  a  ridiculous  assembly  that  did  nothing  worth  remem- 

*  Coinm  Journ.  vol.  vii.  p  336.        f  338.        J  346. 
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bering  in  a  session  of  more  than  five  months!"  The 
unconstitutional  and  unjustifiable  convention  of  it  by 
Cromwell's  warrant  of  nomination,  was  a  damning  sin 
which  the  servile  historians  thought  could  never  be  atoned 
for  :  prejudice  prevented  their  inquiring  into,  or  induced 
them  to  conceal  its  important  labours ;  they  thought 
that  no  good  could  come  out  of  Galilee,  but  subsequent 
Parliaments  in  the  adoption  of  many  of  the  legislative 
principles  and  intended  reform  of  these  republicans 
have  more  wisely  acted  on  the  motto — Fas  est  et  ah  Hoste 
.Poceri. 

What  were  the  precise  intentions  of  this  Parliament 
with  respect  to  the  Court  of  Chancery,  cannot  be  as- 
certained from  the  Journals.  The  author  of  the  "  Exact 
Relation"  before  cited  and  referred  to,  states  that  the 
first  bill  introduced  for  removing  the  court  "  was  op-* 
posed  by  those  gentlemen  that  had  no  mind  it  should 
be  taken  away,"  and  ultimately  withdrawn,  because  it 
did  not  sufficiently  provide  for  the  due  disposition  of  the 
business  then  pending.  He  says  that  a  second  bill  was 
then  brought  in  and  read  "  that  was  looked  upon  by 
many  as  the  washing  of  the  Blackamore,  or  pruning  or 
lopping  evil  branches,  where  three  or  four  in  a  little  time 
will  come  instead  of  one  cut  off,"  and  was  therefore 
speedily  cast  out.  A  third  bill  was  then  prepared, 
which  shared  the  same  fate,  and  which  the  same  author 
says  lt  to  very  many  seemed  to  be  a  setting  up  of  two 
"  courts  rather  than  a  casting  downe  one,  and  an  esta- 
"  blishing  of  the  Chancery,  rather  than  a  taking  of  it 
"  away  :  Some  gentlemen  of  great  note  of  the  long  robe 
"  had  a  hand  in  it,  that  it  is  likely  will  never  spoyle  their 
"  owne  trade.  The  bill  by  very  many  after  a  long  and 
"  sharpe  debate,  was  judged  short  of  the  end  aimed  at, 
"  and  being  put  to  the  question,  it  passed  in  the  nega- 
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"  tivc,  and  was  also  cast  out;  at  which  some  of  those 
"  gentlemen  aforesaid,  were  very  much  displeased." 

In  the  mean  time  the  Term  began  and  the  Court  of 
Chancery  again  was  in  full  trade  to  the  sore  vexation 
and  trouble  of  the  suitors  and  country  at  large.  The 
Parliamentary  law  committee  then  drew  up  a  fourth  bill, 
which  provided  for  the  removal  of  the  court,  and  the 
more  cheap  and  expeditious  disposal  of  future  litiga- 
tion. 

The  bill  having  been  read  twice  in  one  day  argues  that 
it  met  with  the  approbation  of  the  house,  and  would 
probably  have  passed  into  a  law,  but  for  the  pressure  of 
other  public  business  and  the  base  resignation  of  the 
power  of  the  Parliament  by  the  creatures  of  Cromwell. 

Thus  it  appears  that  this  important  subject  received 
the  most  mature  consideration  ;  that  the  Court  of  Chan- 
cery was  not  abolished,  and  that  the  future  interest  of 
the  litigant  in  all  the  plans  for  the  reform  of  the  abuses 
was  steadily  kept  in  view. 

That  portion  of  the  Draught  of  the  new  Acts  referring 
to  the  reform  of  the  court  of  Chancery,  will  be  fouad 
in  the  Appendix  to  this  volume.* 

Such  were  the  proceedings  of  the  Commonwealth 
Parliaments  towards  effecting  the  reformation  of  the 
judicial  system  and  laws  of  England.  It  is  greatly  to 
be  regretted  that  no  reports  can  be  discovered  of  the 
parliamentary  debates,  nor  any  detailed  account  of  the 
discussions  of  the  committees  of  the  law.  The  anony- 
mous author  of  the  "  Exact  Relation,"  before  quoted, 
is  the  only  source  whence  we  can  learn  even  the  most 
general  record  of  their  proceedings  :  he  asserts  that  all 

*  Appendix,  No.  1. — The  whole  draught  is  reprinted  in  the  Somers 
Tracts,  ed.  1611.  vol.  vi  .p.  177. 
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disinterested  and  sensible  members  of  the  house  were 
the  advocates  of  the  different  measures,  and  he  gives 
the  following  relation  of  the  reasons  which  urged  the 
vote  for  the  new  body  of  the  law : — 

"  The  Reasons,  or  some  of  them  that  were  alledged  in  the 
Debate,  producing  this  Vote,  was  the  intricacy,  uncertainty, 
and  incongruity  in  many  things  with  the  word  of  God,  and 
right  reason,  in  the  Laws  as  now  they  are. 

First,  whereas  the  Laws  ought  to  be  easie,  plain,  and 
short,  so  as  they  that  were  to  be  subject  to  them,  and  have 
benefit  by  them,  might  be  able  to  know  and  understand 
them  in  some  good  measure. 

They  are  now  so  voluminous,  and  thereby  intricate  and 
uncertaine,  darke  and  concealed,  as  few  are  able  to  come  to 
the  knowledge  of  them.  Those  of  the  profession  of  the  Law 
differing  in  very  many  cases,  what  the  law  is,  and  being  of 
severall  opinions  about  this  and  the  other  thing :  And  then 
how  should  others,  though  highly  concerned  be  able  to 
understand  them;  and  their  Interest  therein  contained. 
There  being  so  many  Law-Bookes  of  great  Bulke,  so  many 
old  mustie  Records,  Reports,  and  Book-cases,  as  that  after 
the  time  spent  in  School-learning,  the  rest  of  the  time  of  the 
flower  of  a  man's  yeares,  would  be  little  enough  to  reade 
them  over,  and  peruse  them. 

And  beside,  those  Records  and  Book-cases  are  very  ill 
guides  or  lights  to  goe  by,  for  who  knoweth  the  circum- 
stances that  did  attend  them,  which  alters  ofttimes  the  whole 
case  ;  who  knoweth  whither  in  those  cases,  bribery  did  not 
make  the  Judgement,  or  the  powerfullnesse  of  some  great 
man,  or  the  love  or  hatred  of  the  Judge,  or  the  negligence 
or  corruption  of  the  Advocate.  And  besides,  in  those  Law- 
cases,  some  presidents  are  directly  contrary  to  others;  And 
an  Advocate  or  Counsell  ailed geth  one  Case  or  Report, 
and  another,  another  :  and  then  the  Judge  followeth  which  he 
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Uncertainty  are  the  great  interests  and  proprieties  of  men  ? 

Beside,  how  various  are  the  customs,  which  notwithstand- 
ing passeth  for  law  ?  Usually  unknown*  but  to  some  old  men 
of  the  place,  which  though  it  be  never  so  unrighteous  and 
unreasonable,  Time  out  of  minde,  carries  it.  How  bulky 
and  voluminous  are  the  Statute  Books  ?  and  of  so  great  a 
price  as  few  are  able  to  buy  them,  and  so  large  that  few  cart 
spare  time  to  read  them,  to  know  their  right,  and  how  they 
are  concerned  in  them  ;  and  yet  they  must  be  judged,  and 
stand  or  fall  by  them.  And  many  times  some  old  musty 
Statute  of  a  hundred  years  old,  and  more  imprinted,  is  found 
and  made  use  of  by  some  crafty  Lawyer,  to  the  undoing  of 
an  honest  man  that  meant  no  hurt,  nor  knew  any  thing  at  all 
of  the  danger.  Upon  something  held  forth  to  this  effect,  the 
Vote  was  carried^for  a  new  body  Or  model  of  the  law,  and  a 
Committee  chosen  to  that  end,  who  met  often,  and  had  the 
helpe  of  some  gentlemen  Of  wOrth,  that  have  deserved  well 
of  their  countrey,  being  true  patriots  :  who  liked  well  the 
thing,  as  very  usefull  and  desireable  :  It  being  not  a  destroy- 
ing of  the  LAW,  or  putting  it  downe,  as  some  scandalously 
reported  :  But  a  reducing  the  wholsome,  just  and  good  laws, 
into  a  Body,  from  them  that  are  useless,  and  out  of  date;  such 
as  concerned  the  Bishops,  and  holy  Church  (so  called)  and 
were  made  in  favour  of  Kings,  and  the  lusts  of  great  men, 
of  which  there  are  very  many:  and  law  of  God  being  eyed, 
and  right  reason  looked  unto  in  all :  there  being  some  of 
the  laws  that  are  contrary  to  both :  as  the  putting  men  to  death 
for  Theft,  the  sparing  the  lives  of  men  for  Murther,  under 
the  notion  and  name  of  Manslaughter,  a  term  and  distinction 
not  found  in  the  righteous  law  of  God  :  And  that  unreason- 
able law,  that  if  a  Waggon  or  Cart,  &c.  driven  by  the  owner, 
or  some  other,  with  never  so  great  care  and  endeavour,  fall 
and  kill  any  person,  the  owner,  though  it  were  his  own  son 
or  servant  could  no  way  help  it,  shall  loose  his  horse  and 
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waggon  by  the  prophane  and  superstitious  name  of  Deodand  ; 
and  the  owners  of  the  goods  shall  lose  them  also  upon  the 
same  account,  though  they  were  as  innocent  as  Abel:  other 
instances  might  also  be  given. 

The  way  the  Committee  took  in  order  to  their  work,  which 
must  needs  be  elaborate  ;  was  by  reducing  the  severall  laws 
to  their  proper  heads,  to  which  they  did  belong  :  and  so 
modelizing  or  imbodying  of  them,  taking  knowledge  of  the 
nature  of  them,  and  what  the  law  of  God  said  in  the  case, 
and  how  agreeable  to  right  reason  they  were ;  likewise  how 
proportionable  the  punishment  was  to  the  offence  or  crime; 
and  wherein  there  seemed  any  thing  either  delicient,  or 
excessive,  to  offer  a  supply  and  remedie,  in  order  to  rectify- 
ing the  whole  :  The  committee  began  with  criminals  ;  Trea- 
son being  the  highest,  they  considered  the  kinds ;  what  was 
meet  to  be  adjudged  Treason,  in  a  free  commonwealth  ;  and 
what  was  meet  to  be  the  punishment  of  grand  and  pettie 
Treason  :  then  they  proceeded  to  Murther,  the  kinds  of  it, 
and  what  was  to  be  so  adjudged,  and  the  punishment  thereof. 
The  like  they  intended  concerning  Theft,  and  after  to  have 
ascertained  and  secured  propertie  ;  as  also  the  executive  part 
of  the  law :  so  as  a  person  should  not  need  to  loose,  or  part 
with  one  propertie,  to  secure  and  keep  another,  as  now  it  is  : 
Persons  being  forced  to  lose  or  part  with  the  propertie  of 
their  cow,  to  keep  the  propertie  of  their  horse  ;  and  one 
piece  or  parcel  of  land  to  preserve  and  keep  another.  Which 
Body  of  Law  when  modelized,  was  to  be  reported  to  the 
House,  to  be  considered  of,  and  passed  by  them  as  they 
should  see  cause  ;  A  work  great,  and  of  high  and  great 
esteem  with  many,  for  the  great  fruit  and  benefit  that  would 
come  by  it :  By  which  means  the  great  volumes  of  Law 
would  come  to  be  reduced  into  the  bigness  of  a  pocket  book, 
as  it  is  proportionable  in  New  England  and  elsewhere  :  A 
thing  of  so  great  worth  and  benefit  as  England  is  not  yet 
worthy  of,  nor  likely  in  a  short  time  to  be  so  blessed  as  to 
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injoy.  And  this  being  the  true  end  and  endeavour  of  those 
Members  that  laboured  in  that  committee,  it  is  submitted 
to  every  godly  (and  rationall)  man  in  the  Nation,  whether 
(as  is  most  falsly  and  wickedly  reported,  and  charged  upon 
persons  acting  in  so  much  love  to  their  countrey)  their  endea- 
vours tended  to  destroying  the  whole  laws,  and  pulling  them 
up  by  the  roots." 

When  the  "  Protector  and  his  Council"  assumed  the 
government,  Ordinances,  or  in  other  words  their  arbi- 
trary mandates,  became  the  laws  of  the  land.  And  no 
time  was  lost  in  framing"  one  for  the  temporary  regula- 
tion and  reform  of  the  Chancery  :  it  was  intitled — "  An 
Ordinance  for  the  better  regulating  and  limiting  the 
Jurisdiction  of  the  High  Court  of  Chancery."  By  the 
imprimatur  to  the  original  publication,  under  the  signa- 
ture of  Scobell,  as  clerk  of  the  Council,  it  appears  to 
have  been  issued  on  the  22nd  of  August,  1654.  The 
preamble  states  that  its  object  was  "  to  the  end  that  all 
proceedings  touching  relief  in  equity,  to  be  given  in  that 
court,  may  be  with  less  trouble,  expense,  and  delay  than 
heretofore."  The  ordinance  provides  for  the  reduction 
of  the  number  of  officers  and  their  fees,  the  simplifica- 
tion of  the  process  of  Chancery,  and  the  prevention  of 
delay.*  It  is  not  known  by  whom  this  ordinance  was 
drawn  up,  or  what  was  the  ultimate  plan  for  the  future 
and  more  complete  regulation  and  reform  of  the  court. 
In  Cromwell's  speech,  on  opening  the  ensuing  parliament, 
(Whitelocke  attending  in  his  train)  the  Protector  appeals 
to  the  Chancery  and  other  Ordinances  as  evidence  of  the 
great  care  of  the  public  weal  by  himself  and  his  Coun- 
cil, in  the  interim  between  the  former  and  the  new  Par- 
liaments.   He  says  his  government  "  had  some  things  in 

*  See  also  Scobcll's  Acts.  p.  324. 
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"  desire,  and  it  hath  done  some  things  actually  :  it  hath 
"  desired  to  reform  the  Laws :  I  say  to  reform  them  ; 
"  and  for  that  end  it  hath  called  together  persons 
"  (without  reflection)  of  as  great  ability,  and  as  great 
"  integrity,  as  are  in  these  nations,  to  consider  how  the 
"  Laws  might  be  made  plain  and  short,  and  less  charge- 
"  able  to  the  People  ;  how  to  lessen  expence  for  the 
"  good  of  the  nation ;  and  those  things  are  in  prepara- 
"  tion,  and  the  bills  prepared,  which  in  due,  time  1  make 
"  no  question  will  be  tendered  to  you.  T)iere  hath  been 
"  care  taken  to  put  the  administration  of  the  Laws  into 
'*  the  hands  of  just  men ;  men  of  the  most  known  in- 
"  tegrity  and  ability.* — The  Chancery  hath  been 
"  reformed,  and  I  hope  to  the  just  satisfaction  of  all 
"  good  men  ;  and  for  the  things  depending  there,  which 
"  made  the  burden  and  work  of  the  honourable  persons 
"  intrusted  in  those  services  beyond  their  ability,  it  hath 
"  referred  many  of  them  to  those  where  Englishmen 
/4  love  to  have  their  rights  tried,  the  Courts  of  Law  at 
"  Westminster." f 

Cromwell,  subsequently  forgetting  that  he  had  been 
himself  a  member  of  the  law-cor^mittees,J  and  that  he 

♦Injustice  to  Cromwell  it  must  be  acknowledged  that  he  appointed 
the  most  eminent  men  at  the  bar  to  the  highest  judicial  stations.  In  the 
preceding  year  he  renewed  the  patents  of  the  Commissioners  of  the  Great 
Seal,  and  of  seven  of  the  Judges,  viz.  Rolle  and  Aske,  of  the  King's 
Bench  ;  St.  John,  Atkins,  and  Hale,  of  the  Common  Pleas ;  Thorpe  and 
Nicholas,  of  the  Exchequer.  Maynard,  Pepys,  Wyndham,  Newdigate, 
and  Twisden,  were  made  Serjeants.  And  it  is  worthy  of  mention  that 
many  of  these  distinguished  characters  were  appointed  Judges  after  the 
Restoration. 

f  Whitelocke.  p.  582  —Old  Pari.  Hist.  vol.  xx.  p.  328.— His  Highnesse 
the  Lord  Protector's  Speeches  to  the  Parliament.  4th  and  12th  of  Sept. 
1654.  London,  4to.  1654. 

J  Harris,  in  his  Life  of  Oliver  Cromwell,  has  some  excellent  remarks  on 
this  project.    He  says  "  the  tediousncss  and  expensiveiiess  of  law  proceed- 
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bad  assumed  credit  for  the  projected  reformation,  had  the 
effrontery  to  charge  the  former  Parliament  with  the 
<les»gn  of  u  upsetting"  law  and  justice."  Mr.  Brodie, 
in  treating  of  this  period,  and  the  respective  positions 
of  the  different  parties,  very  sensibly  remarks,  "  in  the 
41  Lawyers  Cromwell  was  disappointed;  the  reformation 
iC  of  the  legal  proceedings  which  was  contemplated,  as 
€f  it  threatened  to  lower  the  importance  of  the  pro- 
tc  fession,  by  rendering  the  law  accessible  to  every  one, 
"  and  simplifying  the  forms,  is  alledged  not  to  have  been 
"  acceptable  even  to  these  eminent  individuals,  (St. 
"  John,  Whitelocke,  and  the  lawyers)  while  it  was 
"  greatly  disliked  by  the  more  vulgar  practitioners,  who 
"  had  no  ideas  beyond  the  dull  routine  of  their  little 
"  practice ;  and  Cromwell  had  flattered  himself  that, 
"  in  their  anxiety  to  preserve  the  monarchical  form  of 
"  government,  and,  along  with  it,  the  old  state  of  the 
"  common  law,  they  would  willingly  assist  him  to  the 
"  throne."*      That    this    imputation    of    the    Scottish 

*c  ings  have  long  been  the  subject  of  complaint,  as  well  as  that  glorious 
"  uncertainty  of  the  law,  which  has  been  often  boasted  of  with  high  glee 
"  by  some  of  its  professors.  Jt  is  not  to  be  doubted  but  the  slow  and  pro* 
"  lix  process  of  the  law,  sometimes  preserves  the  unwary  or  unskilful 
"  from  being  surprised,  and  affords  the  fairer  opportunity  to  bring  truth  to 
"  light,  or  give  relief  to  the  oppressed  :  but  whether  these  advantages  are 
tl  not  outweighed  by  the  vexation,  trouble,  and  expence  necessarily  in- 
"  curred  thereby,  those  who  have  been  so  unhappy  as  to  be  engaged  in  it, 
"  can  best  determine. — No  great  matters,  however,  followed  from  this 
"  committee,  by  reason  of  the  hurry  of  the  times,  and  the  opposition  of 
"  the  Lawyers,  who  were  full  of  Lord  Coke's  opinion  concerning  the 
"  perfection  of  the  Laws  of  England,  as  gentlemen  of  that  profession  for 
"  the  most  part  will  always  be;  for  as  they  then  and  now  stand,  they  are 
"  the  means  of  procuring  preferments,  titles,  aud  ministerial  estates.  Can 
"  we  wonder  then  that  they  have  vindicators,  admirers,  and  applauders?" 
—Vol.  iii.  p.  289.  cd   1814. 

*  Biodie's  History,  vol.  iv.  p.  339. 
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annotator  is  well  founded,  we  have  Cromwell's  own 
authority,  and  that  the  Protector  himself  adopted  the 
old  hue  and  cry  of  "  revolutionary  destruction,"  for  his 
own  temporary  and  sinister  purposes.  In  a  conversation 
with  Ludlow,  recorded  by  that  historian,  Ludlow  says 
that  Cromwell  stated  to  him  "  that  it  was  his  intention 
"  to  contribute  the  utmost  of  his  endeavours  to  make 
"  a  thorough  reformation  of  the  Clergy  and  the  Law: 
"  but  said  he,  the  sons  of  Zerviah  are  yet  too  strong 
iC  for  us  ;  and  we  cannot  mention  the  reformation  of  the 
"  law,  but  they  presently  cry  out,  6  We  design  to  destroy 
"propriety :'  whereas  the  law,  as  it  is  now  constituted, 
"  serves  only  to  maintain  the  Lawyers,  and  to  en- 
(t  courage  the  rich  to  oppress  the  poor;  affirming  that 
"  Mr.  Coke,  then  Justice  of  Ireland,  by  proceeding  in 
"  a  summary  and  expeditious  way,  determined  more 
!'  causes  in  a  week,  than  Westminster  Hall  in  a  year ; 
"  saying  farther,  that  Ireland  was  as  a  clean  paper 
"  in  that  particular,  and  capable  of  being  governed  by 
f€  such  laws  as  should  be  found  most  agreeable  to 
"  justice;  which  may  be  so  impartially  administered, 
<(  as  to  be  a  good  precedent  even  to  England  itself; 
*'  where  when  they  once  perceive  propriety  preserved 
"  at  any  easy  and  cheap  rate  in  Ireland,  they  will  never 
C(  permit  themselves  to  be  so  cheated  and  abused  as  now 
«  they  are."* 

It  has  conveniently  formed  part  of  the  abuse  heaped 
upon  the  Long  Parliament,  that  Mr.  Hugh  Peters, 
(whose  very  name  appears  to  be  the  target  for  the  poi- 
soned arrows  of  party  virulence,)  was  a  member  of  the 
Law-committees.  It  is  almost  a  matter  of  just  suspi- 
cion  that  this   singular   man  possessed   some   charac- 

*  Ludlow's  Memoirs,  p.  123. 
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(eristics  peculiarly  inimical  to  law-craft,  as  his  name  is 
so  industriously  and  viciously  belied.  Be  this,  however, 
as  it  may,  if  the  union  of  bad  men  with  useful  undertak- 
ings is  decisive  against  reformations,  no  worldly  im- 
provement could  be  vindicated  or  would  succeed.  But 
it  is  not  certain  that  Hugh  Peters  was  altogether  unfitted 
for  the  important  avocations  of  the  law  committee,  as 
appears  by  many  sensible  suggestions  for  legal  reform, 
in  a  little  tract  published  by  him  in  1651,*  chapter  iii., 
article  Justice.  Peters  observes  that  the  Lawyers 
would  iind  more  real  law  and  justice  in  the  ten  com- 
mandments than  in  their  "  obsolete  precedents  :  "  he  is 
the  advocate  of  local  courts  and  registers  ;  but  unfor- 
tunately excited  the  angry  indignation  of  Prynne,  by 
the  following  sentence — "  this  beeing  done,  it  is  verie 
advisable  to  burn  all  the  old  Records  ;  yea,  even  those 
in  the  Tower,  the  Monuments  of  tyrannie."f  Against 
this  proposition  Prynne  fulminates  ;  "  It  was  the  per- 
nicious design  of  that  execrable,  pragmatical  traytor, 
Hugh  Peters,  and  some  of  his  late  levelling  disciples,  to 
burn  all  the  old  records  in  the  Tower,  or  elsewhere, 
which  he  excited  the  late  Anti-monarchical  Republicans 
to  execute  as  good  work  for  a  good  magistrate.''^ 
Hence  originated  a  true  specimen  of  the  historical  syllo- 
gism :  Hugh  Peters  was  a  member  of  the  law-commit- 
tee in  1651,  Hugh  Peters  plotted  the  destruction  by  fire 
of  the  Tower  of  London,  therefore   the  Jaw -committee 

*  Good  Work  for  a  good  Magistrate,  or  a  short  Cut  to  great  quiet  by 
honest,  homely,  plain  English  Hints,  given  from  Scripture,  Reason,  and 
Experience,  for  the  regulating  of  most  cases  in  the  Commonwealth.  Lou- 
don. 1651. 12tno. 

f  Good  work  for  a  good  Magistrate,  p.  33. 

%  Prynne's  Writs,  part  iii. — Bevia  Parliamentaria  Rediviva.  Epistle 
Dedicatory.    1G50. 
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was  composed  of  thieves  and  fools — quod  erat  demon- 
strandum.* 

But  to  return  to  the  Protector's  Ordinance,  issued  in 
August,  1654, f  the  first  reference  we  find  to  that  docu- 
ment in  the  Journals  is  under  the  date  of  the  5th  of 
October  following",  "  ordered,  that  the  Ordinance  for 
regulating"  and  limiting  the  jurisdiction  of  the  Court  of 
Chancery,  and  the  matters  therein,  be  referred  to  a 
Committee,  with  power  to  consider  of,  and  report  to 
the  House  if  it  be  fit,  in  part  or  in  whole,  to  suspend 
the  same."  J  The  Lords  Commissioners,  and  several 
of  the  Judges  were  nominated  committee  men  ;  but 
whether  they  acted  does  not  appear.  On  the  13th,  the 
Committee  reported  that  they  had  met  several  days, 
and  were  of  opinion  that  the  execution  of  the  Ordinance 
should  be  suspended  till  the  28th  of  November  follow- 
ing: a  resolution  to  which  effect  was  entered  on  the 
Journals,  and  the  Committee  were  ordered  to  revise  the 
whole  ordinance  and  report  progress  to  Parliament, 
before   the   said   28th  of  November.  ||      On  the  10th  of 

*  "  How  much  were  it  to  be  wished,  that  a  Committee  of  wise  and  pru- 
dent persons  were  once  more  employed  to  revise,  amend  and  abridge  our 
Laws !  That  we  might  know  ourselves  how  to  act,  and  not  be  necessitated 
to  make  use  of  those,  who  (we  are  sensible)  live  on  our  spoils.  But  much 
is  it  to  be  feared,  that  our  adversaries  Will  be  too  hard  for  us,  and  that  we 
shall  he  obliged,  for  a  time  at  least,  to  submit  to  their  yoke." — Historical 
and  Critical  Account  of  Hugh  Peters,  note  m.  Svo.  London,  1701. 

f  The  original  folio  black  letter  publication  of  this  Ordiuance  was 
entitled  as  follows—"  An  Ordiuance  for  the  better  regulating  and  limiting 
the  jurisdiction  of  the  High  Court  of  Chancery.  (Tuesday,  August  22, 
1654.  Ordered  by  his  Highness  the  Lord  Protector,  and  his  Council, 
That  this  Ordinance  be  forthwith  Printed  and  Published,  Henry  Scobell, 
Clerk  of  the  Council)  London,  Printed  by  William  Du  Gard  and  Henry 
Hills,  Printers  to  His  Highness  the  Lord  Protector,  1654. 

J  Comm.  Journ.  vol.  vii.  p.  373.  ||  Ibid,  p.  377. 
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that  month  we  find  an  order  on  the  Journals,  <l  that  the 
report  of  the  act  for  regulating  the  Chancery,  be  made 
on  that  day  sennight."  On  the  25th,  it  was  again  or- 
dered that  the  ordinance  and  the  report  be  further  sus- 
pended to  the  25th  of  December.  On  the  4th  of  De- 
cember, the  Chairman,  Mr.  Fox  wist,  reported  "  an  act 
for  the  better  regulating  and  limiting  the  jurisdiction 
of  the  Chancery,1'  which  was  read  a  first  time,  after 
which  we  lose  sight  of  the  project;  and  on  the  10th  of 
January,  find  entered  on  the  Journals,  another  suspen- 
sion of  the  ordinance  till  the  ensuing  1st  of  March.* 

The  semblances  of  freedom  were  still  maintained : 
on  the  6th  of  December,  1654,  it  was  resolved  that, 
among  other  officers,  the  Lords  Commissioners  of  the 
Great  Seal,  and  certain  of  the  Judges  should  "  be 
chosen  by  the  approbation  of  Parliament;  and  in  the 
intervals  of  Parliament,  by  the  approbation  of  the  major 
part  of  the  Council,  to  be  afterwards  approved  by  the 
Parliament." f  Cromwell,  however,  according  to  Lud- 
low, discovering  that  this  Parliament,  though  of  his 
own  gathering,  was  <J  not  sufficiently  inclined  to  serve 
his  designs,1'  soon  dissolved  it. 

We  lose  all  trace  of  the  ordinance,  the  Chancery,  and 
the  intended  reform,  till  the  23rd  of  April,  1655,  when 
an  order  in  Council  was  made,  signed  by  Scobell,  "  that 
the  Lords  Commissioners  of  the  Great  Seal,  do  pro- 
ceed according*  to  the  ordinance  of  his  Highness  and 
the  Councel,  intitled  An  Ordinance  for  the  better  regu- 
lating^ fyc.  the  Chancery."  The  Lords  Commissioners 
were  summoned  before  the  council,  and  informed  of  this 
order.     The  Chairman  told  them,  "  That  this  ordinance 

*  Comm,  Journ.  vol.  vii.  p.  3S5— 390,  392,  394,  407,  414. 
t  Ibid,  p  397. 
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was  made  upon  good  deliberation  and  advice,  and  his 
Highness  was  persuaded  that  it  would  much  conduce 
to  public  good  to  have  it  duely  executed,  which  this 
order  did  require. "  He  then  delivered  the  council  order 
to  Whitelocke,  saying  "  his  Highness  did  not  doubt  of 
their  ready  compliance  therein."  Whitelocke  in  reply 
told  the  Council,  "  That  they  had  not  the  honour  to  be 
4fc  advised  with  upon  the  making  of  the  ordinance,  and 
"  that  they  were  under  an  oath,  and  as  far  as  they  could, 
"  they  should  readily  comply  with  the  pleasure  of  his 
"  Highness  and  the  Council,  and  desired  some  time  to 
"peruse  it."*  On  this  answer  a  debate  occurred  be- 
tween the  Council  and  the  Commissioners,  and  Lenthall, 
the  Master  of  the  Roils,  expressed  himself  strongly 
against  the  ordinance.  The  Council  however  cut  the 
discourse  short,  and  dismissed  the  contumacious  Law- 
yers, gravely  admonishing  them  "  to  be  careful  not 
to  oppose  his  Highnesses  intentions  for  the  common 
good."f 

After  this  interview  the  Commissioners  and  Master 
of  the  Rolls  held  several  meetings  and  consultations 
relative  to  the  execution  of  the  Ordinance.  Lisle  de- 
clared himself  unreservedly  favourable  to  the  adoption 
and  execution  of  it :  Widdrington,  Whitelocke,  and 
Lenthall  were  opposed  to  it,  and  drew  up  a  long  sche- 
dule of  reasons  against  it  and  objections  to  the  different 
clauses.      These    they  digested,    and  wrote  a   letter,^ 

*  Whitelocke's  Memorials,  p.  602. 

f  Ibid,  p  636. — Lives  of  the  Chancellors,  vol.  ii.  p.  210. 

J  The  following  is  a  copy  of  the  letter  addressed  to  the  President  of  the 
Council.  "  My  Lord,  We  have  seriously  and  duly  considered  what  we 
"  received  from  his  Highness  concerning  the  execution  of  the  Ordinance 
"  touching  the  Chancery,  and  have  strictly  examined  our  own  judgment* 
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which  they  severally  subscribed,  and  forwarded  to  the 
President  of  the  Council,  acquainting  him  with  their 
disaffection.  The  Ordinance  itself  is  so  little  known, 
and  contains  so  many  excellent  amendments  of  the 
practice,  and  at  the  same  time  the  objections  of  the  Com- 
missioners are  often  so  judicious,  that  the  two  docu- 
ments will  be  given  at  length  in  the  Appendix.*  The 
Commissioners,  it  appears,  did  not  observe  the  Ordinance 
during  the  whole  of  the  first  term  ;  and  notwithstanding 
the  earnest  entreaties  and  warnings  of  their  friends  to 
retire  their  scruples,  they  utterly  refused  to  acknowledge 
the  legality  of  the  Protector's  ordaining  labours.  On 
the  6th  of  June  the  Clerk  of  the  Council  sent  for  them 
to  attend  Cromwell  with  the  seal  on  that  evening. 
Whitelockesays  "they  knew  the  meaning  well  enough  :" 
the  result  was  that  Cromwell  required  them  to  resign 
and  deliver  up  the  seal,  which  ordinance  they  immedi- 
ately obeyed. f  On  the  15th  he  delivered  the  seal  to 
Colonel  Fiennes  and  Lisle,  more  complaisant  commis- 
sioners, but  both  equally  inefficient  persons  for  such 
an  important  office  :  Whitelocke  says  that  Lisle  "  car- 
ryed  the  business  of  the  Court  very  high  and  supercili- 
ously." It  is  but  justice  to  Whitelocke  to  state  that  in 
this  opposition  he  appears  to  have  been  entirely  influ- 
enced by  honest  motives.     He  says   that  u  some  com- 

"  and  consciences,  having"  with  all  submission  sought  to  God  therein,  yet 
"  cannot  give  ourselves  satisfaction,  so  as  be  free  to  proceed  upon  that 
*  •  Ordinance,  wherefore  and  in  regard  of  the  near  approach  of  the  Term, 
"  We  hold  it  our  duty  to  represent  the  same  unto  his  Highness,  together 
"  with  the  great  trouble  of  our  own  thoughts,  in  our  unhappiness  in  this 
"  dissatisfaction  j  and  desire  the  favour  from  your  Lordship  to  acquaint 
"  his  Highness  herewith,  we  remain,  My  Lord,  your  Lordship's  very 
"  humble  Servants,  B.  Whitelocke,  T.Widdrington,  W.  Lenthall." 
— Whiietocke's  Memorials,  p.  606. 

*  Appendix,  No.  2.  f  Whitelocke.  p.  606. 
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mended  what  he  had  done  as  a  conscientious  act,  some 
of  larger  principles  blamed  him  for  parting  with  so 
great  and  profitable  employment,  upon  a  nice  scruple, 
which  probably  themselves  would  have  swallowed  al- 
though it  had  been  never  so  great."  Lenthall,  who  had 
been  the  most  strenuous  opponent  of  the  Ordinance,  and 
who  had  declared  that  he  would  be  hanged  over  the  Rolls 
gate  rather  than  execute  it,  when  he  saw  the  Lords 
Commissioners  dismissed  from  their  places,  thought 
better  of  and  surrendered  his  opposition,  not  choos- 
ing to  be  hanged  for  such  a  trifle,  but  rather  to  die  a 
natural  death  in  the  office  of  the  Rolls.  Whitelocke, 
who  was  himself  no  indifferent  judge  of  the  influence 
of  terror  and  self-interest,  briefly  remarks  on  the  mo- 
tives of  his  brother  Lenthall,  that  M  his  profits  and  fear 
to  offend  overswayed  all  other  considerations." — It  has 
been  said  in  modern  times — 

As  bees  on  flowers  alighting  cease  their  hum, 
So  settling  upon  places  wigs  grow  dumb. 

This  celebrated  ordinance  was  further  extended  till 
1656,  by  another  ordinance  or  act  in  that  year,  which 
enacts,  that  it  "  shall  be  and  is  hereby  confirmed  and 
continued,  and  shall  stand  and  be  in  full  force  and 
strength  untill  the  end  of  this  present  parliament  and 
no  longer."  *  In  most  of  the  law  books  it  is  said  to  have 
ceased  in  1656,  on  the  authority  of  the  above  entry  in 
Scobell's  acts:  but  in  the  Commons'  Journals,  under 
the  date  of  the  29th  of  April,  1657,  a  resolution  ap- 
pears prolonging  its  authority  to  the  end  of  the  Par- 
liament as  aforesaid,  which  was  not  dissolved  till  the 
4th  of  February,  1657,  on  which  day  therefore  the  or- 

»  Rcobell.  p  394. 
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di Dance  was  probably  determined.  By  a  provisional 
order  of  the  Lords  Commissioners,  dated  the  4th  of 
March,  1657,*  certain  clauses  of  Cromwell's  ordinance 
relating  to  fees,  and  to  the  Six  Clerks  and  Sixty  Attor- 
nies,  were  confirmed.  A  great  confusion  now  occurred 
by  many  of  the  old  officers,  on  the  expiration  of  the 
ordinance,  considering  themselves  reinstated  in  their  for- 
mer offices,  and  entitled  to  their  ancient  fees.  Several 
orders  were  made  in  consequence,  in  which  will  be  found 
the  particulars  of  these  clashing  interests,  and  the  va- 
rious provisions  regulating  and  controuling  them.  As 
far  as  the  Six  Clerks  were  concerned,  under  these  and 
the  subsequent  orders,  the  reader  will  see  much  valuable 
and  digested  information  in  the  Chancery  Case,  in  1798, 
Exparte  the  Six  Clerks. f 

From  this  period  few  digested  or  zealous  plans  of 
legal  reform  appear  to  have  been  agitated  in  Parlia- 
ment. Either  Cromwell  was  kept  in  awe  by  the  Law- 
yers, or  promoted  his  own  profit  and  influence  by  not 
suppressing  the  judicial  abuses.  In  the  Journals,  19th 
of  November,  1656,  a  bill  was  introduced  for  erecting 
Courts  of  Law  and  Equity  in   Yorkshire  and  several 

*  Beames.  p.  129. 

t  Vesey's  Reports,  vol  iii.  p.  589.  Tn  the  judgment  on  that  question, 
Lord  Chancellor  Loughborough  spoke  with  great  contempt  (and  correspond- 
ing ignorance;  of  the  labours  of  the  Commonwealth  Parliament,  and  of 
Cromwell's  Ordinance.  He  says — "  In  1653,  a  proposition  was  made  by 
"  what  was  called  the  Parliament,  which  would  have  been  the  complete  de- 
'*  strnction  of  the  Courts  both  of  Law  and  Equity  of  this  Country.  It  was 
<c  a  vague,  wild  and  absurd  proposition  of  reform.  Some  of  the  great  men" 
(Whitelocke,  Widdriugton,  &c.  to  wit.)  "  tried  to  stem  the  torrent,  not 
"  with  much  effect  at  that  time:  but  luckily  that  Parliament  dissolved 
"  itself.  Some  of  these  ideas  of  reform  had  taken  strong  hold  of  the 
"  minds  of  some  persons,  and  produced  the  ordinance  by  Cromwell  to 
"  regulate  the  Court  of  Chancery." — p.  599. 
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of  the  northern  counties  ;*  but  whether  the  word  Equity 
imports  that  any  district  chancery  courts  were  in  con- 
templation does  not  appear.  It  is  not  generally  known 
that  country  commissions  were  certainly  at  one  period, 
in  use,  not  only  for  the  purpose  of  conducting  the  inter- 
locutory proceedings  of  suits  but  also  for  decree  and 
final  determination.  In  West's  Chancery  precedents, 
an  old  latin  form  is  given  under  the  following  title, 
"  Commissio  ad  recipiendum  responsum,  ad  exami- 
nanduui  testes  quoscunque  et  ad  audiendum  et  termi- 
nandum."f  The  Counties  Palatine  have  also  claimed 
an  equity  jurisdiction  within  their  respective  territo- 
ries, i 

The  next  project  we  find  in  Cromwell's  reign  for 
reforming  the  Court  of  Equity,  is  the  appointment  of  a 
Committee,  on  the  30th  of  April,  1657,  "to  take  into 
consideration  the  regulation  of  the  Court  of  Chancery  ; 
and  to  bring  in  a  bill  in  that  behalf,  if  they  see  cause." 
The  Committee  was  composed  of  some  of  the  first 
political  and  legal  characters  of  the  times  ;  and  they 
were  to  meet  every  Monday  afternoon,  at  two  o'clock, 
with  the  usual  power  to  send  for  persons,  papers,  wit- 
nesses, and  records. ||  The  result  of  this  Committee,  if 
any,  has  not  been  recorded  ;  but  perhaps  some  light  may 
be  thrown  on  the  subject  by  the  following  queries  ex- 
tracted from  a  contemporary  tract. 

"  5ly.  Whether  the  Judges  and  Commissioners  of  the 
Chancery,  together  with  such  who  have  great  places  in 
administering  of  Law  to  the  people,  and  very  great  advan- 

*  Comra.  Journ.  vol.  vii.  p.  556. 

■f  West's  Symboleography.  4to.  1627.  part  2.  p.  10. 

X  See  Coke,  Inst.  iv.  p.  87,  97,  213.  and  Perrofs  case. 

(1  Comin,  Journ.  yol.  vii.  p.  528. 
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tagrs,  and  profits  thereby,  be  not  likewise  to  be  excepted 
against  as  to  Parliamentary  Trust.  It  being  most  sure  that 
they  will  hardly  be  disposed  to  make  such  laws  and  govern- 
ments as  may  diminish  the  splendor,  or  mercinariness  of 
their  profession,  seeing  they  are  known  to  be  men,  who  from 
time  to  time,  ha\e  alwayes  advanced  their  own  trade,  as  their 
present  height  doth  witness,  who  to  the  great  dishonor  of  the 
Nation,  while  they  profess  themselves  the  ministers  of 
Justice,  and  Righteousnesse  to  the  people,  doe  under  that 
pretence,  greaten,  and  inrich  themselves,  in  the  oppressions 
and  miseryes  of  the  people." — p.  21. 

"  6.  Whether  the  Lawyers,  or  Gentlemen  of  the  long 
Robe,  having  gained  their  Protector,  over  to  their  interest 
and  party  (as  was  learnedly  and  wittingly  intimated,  by  the 
Speaker,  at  the  late  Inauguration,  when  he  had  divested  him 
of  his  sword,  and  put  on  the  Kings  Robe,  (That  now  he 
might  speak  without  offence,  That  his  Highness  was  become  a 
Gown-man)  are  not  in  a  fairer  or  more  likely  way,  and  capa- 
city, to  hang  up  the  Souldiers  Belts  and  Swords  in  West- 
minster Hall  by  the  Scottish  colours,  than  the  Souldiers  are, 
to  hang  up  the  Lawyers  gowns  there  ?  As  they  have  often- 
times threatened  they  would  :  Alas  poor  England,  is  not 
the  Law,  and  the  administering  of  it,  as  corrupt,  dilatory, 
burthensome,  and  vexatious  as  ever  ?  doth  the  striving  of 
these  two  great  Interests  produce  any  good  to  thee  ?  (which 
the  Souldiers  once  so  highly  pretended  too)  or  rather  is 
there  not  hereby  an  increase  of  thy  pressures  and  burthens." 
—p.  28.* 

*  A  Narrative  of  the  late  Parliament  (so  called),  their  Election  and 
Appearing1,  the  Seclusion  of  a  great  part  of  them,  the  Sitting  of  the  rest. 
With  an  Account  of  the  Places  of  Profit,  Sallaries,  and  Advantages,  which 
they  hold  and  receive,  under  the  present  power.  With  some  Queries 
thereupon  :  And  upon  the  most  material  Acts  and  Proceedings  passed  by 
them.  All  humbly  proposed  to  consideration  ;  and  published  for  informa- 
tion of  the  People.  By  a  friend  to  the  Commonwealth,  and  to  its  dear- 
bought  Rights  and  Freedome.    4to.  anno  1657. 
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Whatever  objections  the  Ex-Commissioners  enter- 
tained against  innovations  in  the  old  modes  of  juris- 
prudence, they  did  not  extend  their  prejudices  against 
the  usurpation  of  Cromwell ;  for  although  Whitelocke 
and  Lisle  objected  to  his  assuming  the  title  of  Protector, 
it  was  on  the  score  of  the  ttnknorvnesse  of  that  designa- 
tion, which  they  urged  him  to  exchange  for  the  more 
ancient  and  imposing  appellation  of  King.* 

The  Parliaments  of  Cromwell  were  but  the  creatures 
of  his  appointment  and  will.  They  not  only  confirmed 
his  title  of  Lord-Protector,  but  made  him  a  "  legal 
tender"  of  the  crown  itself;  and  the  Lawyers  were 
especially  bound  to  him,  by  a  mutual  compact,  to  sanc- 
tion his  usurpation  of  the  government,  provided  he 
would  protect  them  in  the  full  enjoyment  of  the  corrupt 
state  of  the  law. 

On  the  death  of  Cromwell,  his  son  Richard  assumed 
the  hereditary  dictatorship,  and  the  vessel  of  the  state 
was  tossed  on  the  billows  of  military  anarchy  and  civil 
contention. 

The  Rump  Parliament  now  took  the  helm  of  govern- 
ment, the  remnant  of  that  famous  parliament  which  had 
deposed  and  beheaded  Charles  I.,  and  which  Cromwell 
had  so  summarily  dissolved.  Prynne,  in  one  of  his 
innumerable  pamphlets, f  opposing  this  noted  conven- 
tion, says,  "  that  of  these  members,  there  entered  only 
"  forty-two  into  the  house  at  first;  that  the  rest  came 
11  in  to  them  by  degrees,  either  to  keep  their  old  prefer- 
"  ment,  gain  new,  or  regain  the  places  they  had  formerly 

*  See  Whitelocke,  and  Comm.  Joura. 

t  Conscientious,  Serious,  Theological,  and  Legal  Queries,  propounded 
to  the  twice-dissipated,  self-created,  Anti-Parliamentary  Westminster 
Junto,  &c.     4to.  1659. 
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"  lost,  especially  the  Lawyers;  who,  notwithstanding 
"  their  former  compliances,  were  turned  quite  out  of 
"  office,  and  dis-judged."  Perhaps  these  gentlemen 
would  have  more  quickly  hastened  to  the  assembly  had 
they  anticipated  the  proceedings  and  prejudice  against 
themselves.  All  writs  and  legal  process  were  directed 
to  run  as  formerly,  in  the  name  of  the  "  keepers  of  the 
liberties  of  England;"  and  Ludlow  writes,  that  "  lest 
the  judges  who  were  members  of  the  house  might,  by 
their  influence  there,  prevent  the  intended  reformation 
of  the  Law,  it  was  resolved  that  no  member  of  Parlia- 
ment should  be  a  judge  in  any  court."  *  On  the  third 
day  of  their  meeting-  a  bill  was  introduced  and  read  a 
first  time,  "  concerning  proceedings  in  courts  of  Law 
and  Equity."  On  the  following  day,  10th  of  May,  1659, 
it  was  debated  and  thrown  out.f  On  the  14th,  the 
destruction  of  Cromwell's  Seal  was  ordered,  and  a  bill 
was  introduced  and  passed  for  the  manufacture  of  a 
new  one. J  Lenthall  was  nominated  Keeper,  pro  tem- 
pore. On  the  31st  an  order  was  made  to  sequester  the 
fees  and  perquisites  of  the  office  for  the  use  of  the 
Commonwealth;  and  a  resolution  appears  on  the  Jour- 
nals of  the  same  day — "  That  the  Court  of  Chancery  be 

*  Ludlow's  Memoirs,  p.  248.  fComm.Journ.  vol.  vii.  p.  647. 

%  The  act  is  entered  in  the  Journals  as  follows — "  Be  it  enacted  by  this 
"  present  Parliament,  and  the  authority  of  the  same,  That  the  Seal  on  the 
"  one  side  whereof  is  engraven  the  maps  of  England,  Ireland,  and  the 
"  isles  of  Jersey,  Guernsey,  and  Man,  with  the  arms  of  England  and  lre- 
"  land  ;  and  this  inscription  ;  viz.  *  The  Great  Seal  of  England,  1651,'  and 
"  on  the  olher  side,  the  sculpture  of  the  Parliament  sitting,  with  this 
"  inscription,  viz.  *  In  the  third  year  of  Freedom,  by  God's  blessing 
"  restored,  1651,1  shall  from  henceforth  be  the  Great  Seale  of  England, 
"  and  none  other;  and  shall  be,  and  is  hereby  authorised  and  established 
"  to  be,  of  the  like  force,  power,  and  validity,  to  all  intents  and  purposes, 
"  as  any  great  seal  of  England  hath  heretofore  been,  or  ought  to  be." 
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throughout  reformed  and  regulated"*  On  the  4th  of 
June,  Bradshaw,  Terryl,  and  Fountaine  were  appointed 
Commissioners  of  the  great  seal :  a  new  form  of  Oath 
was  drawn  up  and  administered  to  them,  and  by  a  vote 
of  the  same  day  they  were  authorised  to  issue  a  commis- 
sion to  the  Masters  in  Chancery,  to  assist  them  in  hearing 
causes,  first  administering  to  the  Masters  the  parliamen- 
tary oath  taken  by  themselves,  f  On  the  27th  of  July 
it  was  resolved,  that  on  the  Monday  following,  the 
house  should  "  take  into  consideration  the  regulation 
of  the  law  and  the  courts  of  justice;"  which  on  that 
day  was  further  delayed  to  the  following  Monday.  The 
Parliament  at  the  same  time  debated  some  alteration  in 
the  law  of  Tithes,  to  the  great  terror  of  the  Clergy. 
These  proceedings,  however  laudable,  were  by  no  means 
politic,  and  as  might  naturally  be  supposed,  arrayed  the 
Lawyers  and  the  Divines  in  strict  alliance.  Oldmixon 
says,  the  two  professions  made  common  cause  in  de- 
fence of  their  temporalities :  "  The  Lawyers  were 
alarmed  at  the  Bill  for  Regulating  their  practice,  which, 
as  it  is  now,  is  still  more  a  grievance  than  it  then  was."  % 
Ludlow  details  the  art  of  self  defence,  and  being  him- 
self one  of  the  dramatis  personse  in  these  remarkable 
scenes,  his  account  is  worthy  of  quotation,  and  his 
general  historical  fidelity  is  the  guarantee  of  its  correct- 
ness. "  The  Parliament  had  manifested  before  the  last 
"  interruption,  an  inclination  to  ease  the  people  of  the 
"  payment  of  Tithes,  and  in  lieu  of  them,  to  appro- 
u  priate  a  certain  sum  of  money  for  the  maintenance  and 
"  encouragement  of  the  ministry,  to  be  distributed  in 
"  a  more  equal  manner  than  had  been  formerly  prac- 

*  Ibid*  p.  (57 1.  t  lbid  672. 

I  Oldmixon.  vol.  ii.  p.  447. 
A  a 
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**  tised;  hoping  if  this  could  be  effected,  that  the  Clergy 
"  would  no  longer  have  any  other  interest  to  promote 
"  than  that  of  the  whole  commonwealth,  nor  be  a  distinct 
"  party  from  the  people.  It  was  well  known  also  to  the 
"  Lawyers,  that  they  still  retained  the  design  of  regu- 
"  lating  the  practice  of  the  Law,  and  relieving  the 
"  people  in  that  particular.  These  two  Parties  there- 
"  fore  being  equally  concerned  to  perpetuate  the  Abuses 
"  practised  amongst  them,  became  equally  sensible  of 
"  their  common  danger;  and  in  order  to  prevent  it, 
"  Whitlock  and  St.  John  for  the  Lawyers,  Dr.  Owen 
"  and  Dr.  Nye  for  the  Clergy,  had  at  this  time  fre- 
"  quent  meetings  at  the  Savoy,  and  entered  into  a 
"  private  treaty  with  the  Wallingford  House  Party, 
"  to  raise  £100,000.  for  the  use  of  the  army  upon  assu- 
"  ranee  of  being  protected  by  them  in  the  full  enjoyment 
"  of  their  respective  advantages  and  profits;  with  this 
"  farther  condition,  that  they  should  oblige  themselves 
"  not  to  hearken  any  longer  to  the  advice  of  Sir  Henry 
<l  Vane.  Whereby  we  were  left  destitute  of  hope  to 
"  see  any  other  reformation  of  the  clergy  than  what  they 
"  themselves  would  consent  to,  any  other  regulation  of 
"  the  Law  than  the  chief  Justice  and  the  commissioner 
"  of  the  seal  would  permit,  or  any  more  liberty  for 
"  tender  consciences  than  the  Lord  Warrister  would  be 
"  pleased  to  grant,  who  representing  the  Scottish  inte- 
"  rest,  made  up  the  third  estate  of  one  reformation."* 

The  history  of  "  this  piece  or  fag-end  of  a  Parlia- 
ment," reveals  no  further  information  on  the  subject  of 
the  reform  of  the  law.  The  Rump  Parliament  had  to 
contend  with  civil  dissensions,  with  the  military  locusts, 
and  with  the  intrigues  of  the  Exiled  King — a  combina- 

*  Ludlow's  Memoirs,  p.  286. 
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nation  of  difficulties  against  which  no  new  or  disjointed 
government  could  hold  together.  Having  cashiered 
Richard  Cromwell,  their  own  power  was  as  summarily 
dissolved,  and  the  Restoration  succeeded  the  Interreg- 
num.  On  this  uncommon  occasion  the  golden  oppor- 
tunity was  lost  (it  is  hoped  not  for  ever)  of  rearing  a 
barrier  against  future  misgovernment,  and  securing 
the  rights  of  the  People.  The  disunion  and  want  of 
political  courage  in  the  popular  party,  joined  to  the 
deep  dissimulation  and  incomparable  cunning  of  Monk, 
permitted  the  return  of  Charles  II.  to  the  throne  of  his 
ancestors  without  that  recognition  of  certain  great 
principles  of  government,  which  though  not  always 
observed  by  monarchs,  are  nevertheless  considerable 
restraints,  and  useful  land  marks  of  civil  freedom  to 
future  generations.  How  important  his  Majesty  con- 
sidered this  agreeable  independance  of  all  chartered 
restrictions  is  recorded  in  the  memorials  preserved  of 
his  treaty  with  the  loyalists,  when  he  is  reported  to  have 
u  merrily  said"  to  Sir  John  Greenville,*  "  Little  do 
"  they  in  England  think  that  General  Monk  and  I  are 
"  upon  so  good  terms  :  for  I  myself  could  hardly  have 
"  believed  it  till  your  arrival,  which  hath  brought  me 
"  such  happy  news,  and  with  so  great  secrecy  too,  from 
"  the  General  of  my  Restauration,  without  CONDI- 
u  TIONS,    even    beyond   our   expectation   here,    or   the 

*  "  The  Mystery  and  Method  of  His  Majesty's  Happy  Restauration, 
laid  open  to  Publick  View,  by  John  Price,  D.  D.  One  of  the  late  Duke  of 
Albermarle's  Chaplains,  &c.  London,  1680."  This  remarkable  and  al- 
most unknown  historical  work  is  reprinted  in  Baron  Maseres's  "Select 
Tracts  relating-  to  the  Civil  Wars  in  England,"  part  ii.  A  more  com- 
plete expose  of  the  iniquity  of  public  men,  and  the  mysteries  of  state, 
never  appeared.  It  also  proves  that  this  nation  owes  the  unrestricted 
return  of  Charles  II.  partly  to  the  humours  of  Mrs.  Monk,  Thus  has 
the  fate  of  nations  hitherto  been  influenced! 
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11  belief  of  all  our  friends  in  England."  The  utility 
of  confining  the  royal  "  prerogative  "  within  the  limi- 
tation of  certain  recognised  principles  had  been  for- 
merly admirably  expounded  by  Prynne,  in  his  constitu- 
tional speech  on  the  Conditions  of  the  Isle  of  Wight 
Treaty,  proposed  to  Charles  I.*  Milton  also,  with  a 
bold  and  prophetic  spirit,  (allowing  for  his  prejudices 
against  the  monarchical  form  of  government)  dared  to 
record  his  remarkable  warnings,  f  that  if  the  nation 
crept  back  to  its  former  degradation  "  we  may  be  forced 
"  perhaps  to  light  over  again  all  that  we  have  fought, 
"  and  spend  over  again  all  that  we  have  spent,  but 
"  are  never  like  to  attain  thus  far  as  we  are  now  ad- 
"  vanced  ;  running  headlong  again  into  the  same  bond- 
"  age  :  making  vain  and  viler  than  the  dirt,  the  blood  of 
"  so  many  thousand  faithful  and  valiant  Englishmen, 
"  who  left  us  in  this  libertie,  bought  with  their  lives  ; 
*f  losing  by  a  strange  after-game  of  folly,  all  the  battles 
"  we  have  wonne." 

It  must  be  recorded  to  the  immortal  honour  of  Sir 
Matthew  Hale,  that  as  member  for  the  County  of 
Gloucester,  in  the  "  healing  Parliament"  of  1660,  which 
recalled  Charles  II.,  he  moved  that  a  committee  might 
be  appointed  to  look  into  the  propositions  that  had 
been  made,  and  the  concessions  that  had  been  offered 
by  Charles  I.  during  the  late  war,  that  thence  such 
propositions  might  be  digested  as  they  should  think  fit 
to  be  sent  over  to  the  King  at  Breda. 

By  an  order  of  the  Commons,  on  the  Journals  of  the 
House,  28th  of  May,   1660,  the  Great  Seal  was  ordered 

*  Old  Pari.  Hist,  vol  xviii.  p.  303  to  445. 

f  The  Roadie  and  Easie  Way  to  establish  a  Free  Common -wealth  and  the 
Excellence  thereof,  compared  with  the  Inconveniences  and  dangers  of 
readmitting'  Kingship  in  this  nation.    The  Author  J.  M.     London,  1660. 
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to  be  brought  before  them  to  be  broken  and  defaced, 
which  operation  was  immediately  performed  by  a  Smith, 
in  the  presence  of  the  members,  and  the  pieces  of  broken 
silver  were  given  to  the  late  Commissioners  as  their 
fees.* 

The  state  of  the  Chancery  during  this  convulsed 
period,  of  course,  partook  of  the  unsettled  character  of 
all  the  great  national  interests.  Little  business  was 
brought  before  such  a  perpetually  shifting  jurisdiction  ; 
and  the  several  Judges  appointed  were  altogether  un- 
fitted for  their  employments.  If  Whitelocke  had  been 
honest  and  consistent,  and  not  impressed  by  an  inordi- 
nate love  of  antiquity  and  self  interest,  much  effective 
reformation  of  the  Court  of  Chancery  might  have  been 
accomplished,  notwithstanding  the  perpetual  changes  of 
parties  and  policy  :  but  he  was  consistent  only  in  his 
irresolution,  inconsistencies,  and  desire  of  pleasing  all 
parties  ;  and  his  character  is  admirably  summed  up  by 
Clarendon  who  says  that  "  he  had  a  nature  that  could 
not  bear  or  submit  to  be  undone." 

The  parliamentary  discussion  of  these  important 
legal  subjects,  particularly  of  the  Chancery,  necessarily 
gave  rise  to  numerous  publications;  and  it  is  much  to  be 
regretted  that  a  selection  of  them  comprehending  the  most 
valuable  practical  suggestions,  has  not  been  preserved 
in  the  collections  of  Law  Tracts.  It  is,  of  course,  im- 
possible within  the  limits  of  a  single  volume  to  give  any 
detailed  account  of  their  several  arguments  and  propo- 
sitions ;  but  a  few  of  them  may  be  now  referred  to  as 
well  worthy  of  attention  in  the  present  times,  and  as 
containing  much  that  would  aid  the  present  generation 
in  any  sincere  plan  for  reforming  the  Court  of  Chancery. 

*  Comm.  Journ.  vol.  viii.  p.  150. 
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1.  "  England's  Baline  :  or  Proposals  by  way  of  grievance 
and  remedy  ;  humbly  presented  to  bis  Highness  and  the 
Parliament :  towards  the  Regulation  of  the  Law,  and  better 
administration  of  Justice.  Tending  to  the  great  ease  and 
benefit  of  the  good  people  of  the  nation.  By  William 
Sheppard.     London,  12mo.  1657." 

This  little  volume  is  attributed  to  the  learned  author 
of  the  Touchstone,  and  in  the  preface  he  states  that  he 
had  been  summoned  to  the  Metropolis,  to  aid  in  the  pro- 
jected plans  for  reforming  the  law.  He  apologises  to 
bis  legal  brethren  for  engaging  in  such  an  avocation, 
but  reminds  them  that  taking  away  the  abuse  will  estab- 
lish the  use  of  the  law,  stabilit  usum  qui  tollit  ahusum 
— and  that  rooting  up  the  tares  will  not  destroy  the 
wheat.  The  observations  on  the  Court  of  Chancery 
are  contained  in  chapter  xi.  section  4,  but  the  volume 
chiefly  relates  to  the  general  state  of  the  law. 

Some  ingenious  and  sensible  propositions  are  con- 
tained in — 

2.  "  Certaine  Proposals  in  order  to  a  new  modelling  of 
the  Laws  and  Law  Proceedings,  for  a  more  speedy,  cheap, 
and  equal  distribution  of  Justice  throughout  the  Common- 
wealth, among  which,  besides  others,  is  briefly  argued  the 
great  inconvenience  which  arises — 

I.  From  the  distinction  of  Courts,  of  Common  Law,  and 
Chancery. 

II.  By  Extemporary  Verdicts,  Orders,  and  Decrees. 

III.  By  the  Judges,  Juries,  and  Perjuries,  not  being  liable 
to  make  full  Restitution  unto  such  as  are  injured  by  their 
perjury,  or  erroneous  judgments  ;  together  with  their  reme- 
dies, by  Henry  Robinson.     London.  4to.  1653." 

The  Court  had  an  able  advocate  in  the  author  of — 

3.  "  Considerations  touching  the  Dissolving  or  taking 
away  the  Court  of  Chancery  and  the  Courts  of  Justice  de- 
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peniling  upon  it,  with  a  vindication  or  defence  of  the  Law 
from  what  is  unjustly  charged  upon  it,  And  an  answer  to 
certain  proposals  made  for  the  taking  away,  or  alteration  of 
it.     London.  4to.  1653." 

In  this  pamphlet  it  is  contended  that  the  laws  are 
abused  by  the  people :  that  the  substitution  of  local 
courts  for  the  one  great  hall  at  Westminster  would  be 
highly  prejudicial  to  the  state,  and  renew  ail  the  evils 
of  the  ancient  petty  and  territorial  jurisdictions;  and 
that  lawyers  are  necessary  agents  in  a  commonwealth. 

Another  work  is  entitled  to  considerable  attention,  as 
containing  many  able  and  practical  commentaries  on  the 
different  clauses  in  Cromwell's  ordinance. 

4.  "  A  view  of  some  part  of  the  regulations  of  the  Chan- 
cery, with  the  inconveniences  and  mischiefs,  which  contrary 
to  the  minde  and  good  intentions  of  the  authority  which 
ordained,  will  inevitably  follow  upon  it.  Humbly  presented 
to  the  Parliament     London.  4to.  1640." 

A  second  vindication  of  the  court,  and  in  many  respects 
an  impartial  review  of  its  good  and  its  bad  practice, 
appeared  under  the  title — 

5.  "  The  Continuance  of  the  High  Court  of  Chancery 
vindicated,  to  be  absolutely  necessary,  (the  abuses  and  cor- 
ruptions being  removed)  and  the  removal  thereof,  and  the 
perfect  reformation  of  the  proceedings  in  that  Court,  pro- 
posed in  several  bills  weekly  or  more  often  intended  to  be 
published.  By  many  Citizens  and  others  of  the  Common- 
wealth, well  knowing  of  such  abuses.     London.  1(354." 

This  latter  tract  contains  two  valuable  drafts  of  Bills— 
1.  For  remedy  against  untrue  and  unjust  Reports  by 
Masters  and  other  References.  2.  For  avoiding  of  many 
unnecessary  hearings  in  Chancery,  and  mitigation  of 
the  charges  in  divers  others:  and  speedy  trial,  and  find- 
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ing  out  the  truth  of  every  deposition  of  vvhieh  any  doubt 
shall  arise. 

A  very  sensible  vindication  of  Cromwell's  ordinance 
for  the  regulation  of  the  Chancery  appeared  under  the 
title  of — 

6.  "  Second  Considerations  concerning  the  High  Court 
of  Chancery  and  the  most  excellent  Ordinance  for  the  re- 
gulation and  limitation  of  that  court,  by  Edw.  Leigh,  Gent. 
London.  4to.  1G58." 

The  author  of  this  ingenious  little  publication  appears 
to  have  printed  a  former  pamphlet,  apprising  the  Par- 
liament of  the  great  injury  that  would  infallibly  result 
from  the  repeal  or  expiration  of  Cromwell's  ordinance. 
His  second  considerations  shew  that  his  apprehensions 
were  but  too  well  founded,  inasmuch  as  the  former 
unnecessary  and  burthensome  offices  were  revived,  and 
as  all  the  ancient  abuses  remedied  by  that  ordinance 
had  quickly  sprung  up  again.  He  states  that  he  was 
unfortunately  experienced  in  the  evils  of  Chancery  liti- 
gation, having  been  many  years  "  a  suitor  and  sufferer 
in  that  court,"  whereby  experience  was  beaten  into  him. 
He  boldly  asserts  that  the  utility  of  the  ordinance  was 
never  called  in  question  except  by  the  Lawyers,  who 
had  a  corrupt  interest  in  opposing  and  repealing  it; 
and  that  from  its  first  promulgation  it  was  perseveringly 
beset  by  "  the  clamours  of  those  late  unnecessary  officers 
of  that  court  who  aimed  not  at  the  good  of  their  country, 
but  their  own  unconscionable  gain."  The  reduction  of 
the  number  of  the  Six  Clerks,  and  the  abatement  of 
the  fees,  Mr.  Leigh  says,  "  are  the  things  that  were 
struck  at  by  the  late  Six  Clerks,  and  other  useless  offi- 
cers, whose  pretence  is,  That  their  places,  and  the  old 
fees  are  their  freehold,   and  therefore  ought  not  to  be 
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taken  from  them ;  that  they  purchased  their  places,  and 
that  they  are  of  great  antiquity."  This  pamphlet  is 
highly  valuable  as  affording  a  practical  exposition  of 
the  results  of  the  two  systems  of  equity,  founded  on  the 
old  practice  and  the  ordinance  of  Cromwell.  It  is 
however  worthy  of  remark,  that  we  must  judge  of  the 
imperfections  of  that  celebrated  document,  and  of  its 
partial  good  effects,  with  considerable  allowance,  re- 
collecting that  the  Protector  was  deprived  of  the  assist- 
ance of  the  ablest  lawyers  in  its  construction,  and  met 
with  their  bigotted  opposition  in  carrying  its  provisions 
into  effect. 

In  1656,  a  singular  publication  appeared,  (in  some 
copies  of  which  the  name  of  A.  Boon  is  noted  in 
manuscript  as  the  writer,)  under  the  title  — 

7.  Examen  Legum  Anglian,  or  the  Laws  of  England  ex- 
amined by  Scripture,  Antiquity  and  Reason.  (Cvjus  Author 
Anagrammatws  est,  'A  vo/xo^Boa  w$  Bapv.)    London.  4to.  1656. 

This  work  is  a  general  review  of  the  Law  and  Juris- 
prudence of  England,  an  exposition  of  their  great  de- 
fects, and  of  the  necessity  for  amendment.  The  author 
states  that  it  is  the  first  book  "  extant  of  its  kinde." 
He  is  evidently  deeply  imbued  with  the  fanatical  senti- 
ments of  the  times,  continually  applying  the  favourite 
test  of  the  old  and  new  Testament  scripture  as  the 
touchstone  of  perfect  English  law.  The  ninth  and 
tenth  chapters,  which  treat  of  the  inconsistent  difference 
in  the  principles  and  practice  of  Equity  and  Common 
Law,  contain  some  particulars  of  the  abuses  of  the 
Court  of  Chancery,  and  some  remedial  suggestions 
worthy  of  examination  and  partial  adoption. 

A  still  more  illustrious  name  may  be  added  to  this 
imperfect  list  of  the  contemporary  writers  on  corrective 
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jurisprudence,  Lord  Chief  Justice  Hale,  author  of 
"  Considerations  touching  the  Amendment  or  alteration 
of  Lawes."  This  treatise  is  noticed  by  Burnet  in  his 
list  of  Hale's  manuscripts,  and  was  first  printed  by 
Mr.  Hargrave  in  the  collection  of  manuscript  tracts 
relating  to  the  Law  of  England.  Unfortunately  the 
chapter  treating  of  the  imperfections  in  and  abuses  of 
the  different  Courts  of  Justice  is  incomplete,  excepting 
as  far  as  relates  to  the  County  Court  and  the  Court  of 
Common  Pleas.  Some  valuable  extracts  clearly  proving 
the  opinions  of  Hale  will  be  found  in  the  appendix,  and 
the  reader  is  referred  to  the  excellent  preface  of  Mr. 
Hargrave,  another  "authority,"  in  favour  of  the  necessity 
and  importance  of  law  reform.* 

Sir  Matthew  Hale  was  also  the  author  of  a  valuable 
treatise  in  favour  of  a  general  and  district  Registry, 
w  shewing  how  useful,  safe,  reasonable,  and  beneficial, 
the  Inrolling  and  Registering  of  all  Conveyances  of 
Lands  may  be  to  the  Inhabitants  of  this  kingdom."  As 
this  topic,  however,  will  be  more  fully  introduced  and 
discussed  in  a  subsequent  chapter  of  this  volume,  and  as 
the  propriety  and  utility  of  the  project  became  the 
subject  of  an  extensive  legal  controversy,  it  is  suffi- 
cient now  to  allude  to  the  tract,  as  proof  that  this  wise 
and  disinterested  lawyer  was  not  a  member  of  the  Com- 
mittee of  law  reform  merely  as  the  popidar  scheme  of  a 
political  party,  but  that  his  heart  and  understanding 
were  zealously  engaged  in  aid  of  its  great  practical 
objects. 

Two  more  publications  only,  on  the  abuses  of  the 
general  system  of  Law,  need  be  mentioned — ■ 

8.  "  A  Vindication  of  the  Laws  of  England  as  they  are 
*  Appendix,  No.  3. 
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now  established,  together  with  some  Proposals  to  the  Par- 
liament for  the  Regulation  of  them.  By  a  Lover  of  the 
Laws.  4to.  London.  1G59." 

9.  "  Proposals  for  Reformation  of  Abuses  and  Subtleties 
in  practice  against  the  Law  and  in  Scandall  of  it.  By  Wil- 
liam Gery,  Esq.  of  Grays's  Inn.     4to.  London.  1659." 

With  the  exception  of  a  few  tracts  on  the  Chancery 
controversy  it  may  truly  be  asserted  that  no  answer  of 
any  importance  appeared  in  reply  to  these  public  im- 
peachments of  the  corrupt  state  of  the  law,  and  that 
no  counter  authorities  can  be  set  off  against  the  great 
names  arrayed  in  the  cause  of  its  reformation.  The 
sweeping  plans  of  the  commonwealth  men  of  course 
created  a  strong  band  of  enemies  among  the  number 
of  those  in  possession  of  the  goodly  inheritances  of 
the  law  offices.  The  old  argument  of  antiquity  was 
their  chief  weapon,  and  all  their  reasoning  was  com- 
prised in  their  title  pages  *  their  antagonists  they  were 
pleased  to  style  a  parcel  of  "  clay-pated,  ignorant,  green 
wits;"  as  if  assertions  were  proofs,  and  nick  names  in- 
controvertible logic.  In  lieu  of  reasoning,  lampoons 
and  satirical  poetry  in  abundance  were  vented  against  the 
advocates  and  plans  of  law-reform.  It  was  gravely  con- 
tended that  the  law  abuses  were  necessary  to  keep  men 
from  contriving  mischief  in  the  Commonwealth.  A 
quarto  tract,  entitled  "  The  proposals  of  the  Committee 
for  Regulating  the  Law,  both  in  sense,  form,  and  prac- 
tice, communicated  to  public  view,  by  especial  order  and 
command,"f  in  the  midst  of  its  humour  and  forced  ridi- 

*  Videlicet — "  A  lash  for  Law-haters,  or  a  New  Plea  for  the  Old  Law, 
extracted  from  Reason  and  Experience,  By  Albertus  Warren.  4to.  Lou* 
don.     1654 " 

f  Reprinted  in  the  Harleian  Misccll.  vol.  ri.  p.  489. 
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cule  on  the  law  committee,  speaks  of  the  "  Court  of 
Iniquity,  alias  the  Court  of  Chancery,  where  a  man  may 
be  suspended  and  demurred  in  his  just  right,  from  gene- 
ration to  generation  by  the  power  of  the  purse.' '  But 
the  inimitable  satire  of  Butler,  in  the  following  reign,  is 
an  annihilating  set  off  against  the  ignorant  humour  of 
these  laureat  wits. 

The  corrupt  state  of  the  law  was  also  a  copious  sub- 
ject of  Pulpit  preaching  by  the  fanatic  Divines  of  these 
ultra  religious  days.  A  whole  chapter,  and  a  very 
amusing  one,  might  be  filled  with  the  citation  of  their 
preposterous  but  zealous  arguments.  The  Pentateuch 
and  the  Decalogue  were  the  only  codes  that  could 
righteously  or  wisely  regulate  the  practice  of  the 
Courts  of  Common  Law  and  Chancery  ;  and  all  the 
difficult  points  of  practice  were  to  be  decided  by  refer- 
ence to  cases  in  the  Gospels  or  the  Epistles.  It  is  unne- 
cessary to  trace  the  causes  of  the  Commonwealth  fanati- 
cism ;  every  one  versed  in  the  history  of  the  human 
mind  will  perceive  them  in  the  fierce  collision  of  the 
Reformation  with  the  long  established  religion  of  Rome: 
popular  feeling,  like  the  torrent  of  lava  on  the  burning 
volcano  whose  ebullition  down  the  steep  precipice  is 
uncertain  till  the  moment  of  its  bursting  fulness,  usually 
rushes  in  opposite  directions. 

These  Puritan  Lawgivers  could  not  perceive  that 
the  Jewish  law  was  of  three  distinct  classes — moral, 
political,  and  ceremonial;  that  the  jurisprudence  and 
customs  originated  in  the  peculiar  circumstances  of 
the  Jewish  People  and  neighbouring  nations  ;  that  they 
were  founded  on  a  theocracy  or  civil  government  in 
which  the  Jews  considered  God  as  their  King,  and  them- 
selves as  his  subjects;  and  that  those  circumstances  in 
no  wise  related  to  the  state  of  England  in  the  seven- 
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teenth  century.  Superstition,  however,  concealed  these 
simple  facts  from  the  mystified  intellects  of  our  evan- 
gelical ancestors.* 

It  cannot  be  necessary  to  apologise  for  the  length 
and  details  of  this  chapter.  The  history  of  the  law 
proceedings  of  the  Commonwealth  and  Protectorate 
Government  is  highly  important,  and  has  never  been 
fully  investigated  or  collected  into  a  digested  narrative. 
The  labour  of  discovering  so  many  facts,  hitherto  dis- 
persed in  the  voluminous  journals  of  the  Commons  or 
buried  in  innumerable  contemporary  tracts,  has  been 
cheerfully  undertaken  from  a  consciousness  that  the 
insulted  characters  of  the  illustrious  dead  might  be 
cleared  from  the  misrepresentations  which  obscured 
their  merit.  And  though  last  not  least  deserving  of 
honourable  record  is  the  name  and  legal  services  of 
Henry  Ireton,  who,  educated  in  the  Middle  Temple 
in  the  science  and  practice  of  jurisprudence,  early  de- 
voted a  powerful  and  honest  mind  to  free  the  English 
Law  from  the  cumbrous  forms  and  ancient  abuses  estab- 
lished by  "  custom  grown  blind  with  age.'' 

The  province  of  this  volume  excludes  any  disquisition 
pn  the  few  beneficial  results  which  immediately  succeeded 
the  opposition  to  the  Stuarts,  and  the  labours  of  the 
Commonwealth  men.  It  cannot  be  denied  that  their 
most   sanguine  expectations   were   never   realized,   and 

*  Numerous  cases  of  individual  hardship  iu  Chancery  suits  were  pub- 
lished, most  of  which  were  amply  enveloped  in  the  prolix  and  scriptural 
language  of  the  day.  The  title  of  one  will  suffice  the  curiosity  of  most 
readers — viz.  "  The  great  Trap  of  George  Booth,  Henry  Newman,  John 
"  Bridge,  W.  Plimpton,  James  Brailsford,  Barthol.  Collier.  With  a  True 
"  relation  of  their  intrapping  of  Richard  Byrt  of  London.  Likewise, 
"  false  swearers  discovered,  who  make  it  their  practice  every  Tearm  to 
"  swear  in  Chancery,  and  all  Courts  else,  to  the  great  loss  of  many  that  go 
"  to  Law,  and  to  my  loss  for  above  £700,    Loudon.  1659."  4to.  pp.  128. 
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that  unfortunate  consequences  in  many  instances  followed 
their  ardent  efforts.  The  causes  of  this  grievous  dis- 
appointment and  ill  success  did  not  result  from  any  lack 
of  virtuous  motives  or  ability  in  the  promoters  of  the 
different  plans  of  reformation ;  they  are  rather  to  be 
ascribed  to  the  difficulties  opposed  by  the  effects  of  long 
continued  mis- government,  of  Cromwell's  usurpation 
and  selfish  designs,  and  to  the  state  of  society  doubtless 
unprepared  for  forms  and  objects  of  government  which 
anticipated  the  march  of  time.  The  evils  attendant  on 
all  revolutions  are  consequent  on  pre-existing  causes, 
and  national  regeneration  is  ever  the  work  of  time. 
Liberty  was  an  exotic  that  could  not  then  flourish  in 
the  soil  and  climate  of  England;  but  like  the  foreign 
plants,  which  by  repeated  propagation  from  seed,  at 
length  become  inured  to  their  new  climate,  it  required 
to  be  nursed  with  long  and  diligent  care  until  gradually 
enabled  to  thrive  by  its  own  native  and  unprotected 
vigour.  One  of  the  expurgated  passages  in  Milton's 
History  of  England  so  happily  and  ingenuously  alludes 
to  the  unfortunate  events  and  mistakes  of  the  times  in 
which  he  took  so  prominent,  so  disinterested,  and  so 
noble  a  part,  that  a  more  apposite  authority  could  not 
be  cited. — "  Thus  they,  who  of  late  were  extolled  as 
"  our  greatest  Deliverers,  and  had  the  People  wholly 
"  at  their  devotion,  by  so  discharging  their  Trust  as 
"  we  see,  did  not  only  weaken  and  unfit  themselves  to 
"  be  dispensers  of  what  Liberty  they  pretended,  but 
"  unfitted  also  the  People  now  grown  worse  and  more 
"  disordinate,  to  receive  or  digest  any  Liberty  at  all. 
"  For  stories  teach  us,  that  Liberty  sought  out  of 
"  season,  in  a  corrupt  and  degenerate  age,  brought 
"  Rome  itself  into  a  farther  Slavery:  For  Liberty  hath 
"  a  sharp  and  double  edge,  fit  only  to  be  handled  by 
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M  Just  and  Vertuous  men ;  to  bad  and  dissolute,  it 
"  becomes  a  mischief  unwieklly  in  their  own  hands : 
ix  neither  is  it  completely  given,  but  by  them  who  have 
"  the  happy  skill  to  know  what  is  grievance,  and 
"unjust  to  a  People,  and  how  to  remove  it  wisely; 
"  what  good  Laws  are  wanting,  and  how  to  frame  them 
€C  substantially,  that  good  Men  may  enjoy  the  freedom 
"  which  they  merit,  and  the  bad  the  curb  which  they 
"  need."*  The  miscarriage  however,  of  good  designs, 
is  no  reason  against  their  renewed  prosecution  :  far 
from  receding  from  the  noble  objects  of  the  great  cha- 
racters, whose  names  and  patriotic  exertions  are  the 
glory  of  British  History,  we  should  rather  labour  to 
remove  the  causes  of  former  ill  success.  If  Freedom 
slumbered  till  Despotism  and  Ignorance  were  weary  of 
their  ascendancy  she  would  never  rear  her  lofty  head ; 
the  first  efforts  of  genius  frequently  tend  to  premature 
introduction  of  discoveries  and  improvements,  yet  the 
Moral  Philosopher  and  Speculative  Legislator,  though 
they  may  not  succeed  in  all  their  plans,  dig  the  founda- 
tion and  erect  the  scaffolding  of  the  future  building;  and 
it  must  ever  be  remembered  that  to  those,  who  in  their 
theories  and  researches  anticipate  the  age  they  live 
in  Posterity  often  becomes  indebted  for  its  distant 
blessings. 

It  would  be  irrelevant  to  detail  many  of  the  real 
national  benefits  which  did  originate  in  the  Common- 
wealth and  Protectorate  policy  ;  in  the  commanding  and 
dignified  relations  of  the  kingdom  with  foreign  powers, 
in  the  navigation  acts  and  other  important  legislation. 

*  "  Mr  John  Milton's  Character  of  the  Long  Parliament  and  assembly 
of  Divines,  in  MDCXLI.  omitted  in  his  other  works,  and  never  before 
Printed,  and  very  seasonable  for  these  times."    London.  4to  1GS1. 
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An  instance  of  immediate  and  effective  legislative  reform 
(a  brief  and  worthy  precedent  for  Mr.  Peel,)  may  be  cited 
in  the  terse  and  comprehensive  wording  of  the  Act 
passed  in  August,  1653,  "for  taking  away  Finrs  upon 
Bills,  Declarations,  and  Original  Writs,"  as  follows, — 
"  Be  it  enacted  by  this  present  Parliament,  and  the  au- 
"  thority  of  the  same,  That  from  and  after  the  5th  day 
"  of  August,  1053,  no  Fines  shall  be  taken  upon  Bills, 
"  Declarations,  or  Original  Writs;  but  such  Writs  shall 
"  be  from  thenceforth  issued,  and  such  Bills  and  Decla- 
"  rations  admitted  and  filed  without  taking  any  fine." 
Indeed  we  need  no  further  evidence  of  the  honest  and 
masterly  views  of  the  leading  men  of  that  eventful  age  than 
is  exhibited  in  their  plans  of  legal  reform,  which  with  more 
time,  and  under  happier  auspices,  might  have  conferred 
essential  obligations  on  the  country.  And  it  would  be 
equally  ungrateful  not  to  mention  the  admirable  plan  of 
Cromwell  for  reforming  the  constitution  of  Parliament, 
which,  even  Clarendon  is  obliged  to  confess  u  was  gene- 
rally looked  upon  as  an  alteration  fit  to  he  more  war- 
rant ably  made,  and  in  better  times."* 

*  Hist.  Rebellion, b.  xiv. 
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CHAPTER  IX. 

OF   TtlE   COURT    OF    CHANCERY, 
t)URING  THE  REIGN  OF  CHARLES  II.,  A.  D.  1660  TO  1685. 


A  Restoration  is  usually  the  most  dangerous  and  worst  of  all  Revolu- 
tions.— Fox's  History  of  James  II.  Introductory  Chapter,  p.  8. 

Truly,  considering1  to  how  great  a  bulk  the  volumes  and  books  of  the 
Common  Law  have  in  process  of  time  arisen,  how  many  printed  resolu- 
tions of  the  same  cases  or  points,  how  many  disagreeing  reports  there  are 
touching  the  same  matter,  how  many  seeming  contradictory  opinions  that 
would  be  explained  or  settled,  how  many  titles  are  disused,  it  were  to  be 
wished  that  some  complete  corpus  juris  communis  were  extracted  out  of 
the  many  books  of  our  English  laws  for  the  public  use,  and  for  the  con« 
tracting  of  the  laws  into  a  narrower  compass  and  method,  at  least  for 
ordinary  study.  But  this  is  a  work  of  time,  and  requires  many  industri- 
ous and  judicious  hands  and  heads  to  assist  in  it. — Sir  M.  Hates  Preface 
to  Roltes  Abridgment.     1668. 

Touching  the  Equitable  Jurisdiction,  though  in  ancient  time  no  such 
thing  was  known,  yet  it  hath  now  so  long  obtained,  and  is  fitted  to  the 
disposal  of  lands  and  goods,  that  it  must  not  be  shaken  though  in  many 
things  fit  to  be  bounded  and  reformed  — Hates  Jurisdiction  of  Parlia- 
ments, chap.  vi.     On  the  Chancery. 


The  "  Monk's  hood"  having  been  taken  off,  Charles 
the  Second  returned  to  the  land  of  his  fathers,  under 
circumstances  in  which  a  monarch  of  ordinary  talents 
and  integrity,  and  with  counsellors  of  honest  and  patri- 
otic purpose,  would  have  built  an  immortal  reputation. 
Allowed  by  the  current  of  events  to  assume  the  monar- 
chical power,  without  restrictions  or  political  stipu- 
lations, he  might  have  gained  the  credit  of  voluntarily 
conceding  constitutional  liberties  and  introducing  poli- 

c  c 
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tical  changes  and  reforms,  called  for  by  the  progress 
of  time,  which  his  miscalculating  subjects  neglected 
to  bind  him  to  perform.  The  reaction  of  public  opinion, 
the  anxiety  of  persons  of  property  to  see  once  more 
established  a  definite  and  permanent  government,  and 
the  affability  of  the  king  on  his  return  to  his  native 
country  so  entirely  won  the  hearts  of  the  people,  that 
they  thought  nothing  too  much  for  them  to  grant,  or  for 
him  to  receive.*  But  Charles  abandoned  himself  to 
selfishness  and  debauchery  :  the  liberties  of  the  country 
were  trampled  under  foot ;  fulsome  panegyrics  bestowed 
on  their  violators,  and  insult  and  persecution  heaped  on 
every  patriot  who  vainly  endeavoured  to  stay  the  cur- 
rent of  political  corruption.  Instead  of  a  geueral  am- 
nesty and  oblivion,  consigning  to  forgetfulness  the  late 
troubles  of  the  country,  a  treacherous  and  impolitic 
persecution  was  commenced  against  the  leaders  of  the 
commonwealth  party  and  the  judges  of  Charles  I. 
Such  were  the  consequences  of  the  restoration  of  the 
Stuarts,  free  from  the  obligation  of  respecting  the  ac- 
knowledged rights  of  the  people  ;  and  vain  were  the 
subsequent  endeavours  of  a  chosen  band  of  patriots  to 
remedy  this  fearful  and  pregnant  evil.f 

*  Welwood,  p.  109. 

•f  It  is  evident  from  Price's  narrative  (quoted  ante  page  179,)  that 
Charles  II.  would  have  agreed  to  the  Isle  of  Wight  Concessions,  had  not 
Monk  overtured  to  him  his  restoration  without  conditions.  The  advan* 
tages  that  would  have  resulted  from  these  salutary  restrictions  on  the 
prerogative  and  arbitrary  power,  are  admirably  described  in  Prynne's 
speech  in  parliament,  Dec  5,  1648.  See  Old  Parliamentary  History,  vol. 
xviii.  p  303  to  445  ;  and  the  publication  of  the  Speech  itself,  in  4to  1649, 
which  passed  through  several  editions.  It  is  singular  that  neither 
Clareudou,  Whitlocke,  Rushworth,  Sir  P.  Warwick,  nor  any  cotemporary 
writer  except  Walker  (History  of  Independency,  part  ii.  p.  29)  even  al« 
lude  to  this  important  though  prolix  oration.  Such  is  the  dependence 
to  be  placed  on  party  History! 
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To  proceed  with  the  history  of  the  Court  of  Chancery  ; 
it  is  certain  that  however  wise  and  sincere  the  common- 
wealth plans  to  reform  the  law  and  the  administration  of 
the  courts  of  equity,  such  disturbed  and  changing  times 
were  ill  calculated  to  enforce  rights  or  redress  wrongs. — 
In  a  little  12mo.  volume  by  John  March,  a  barrister  of 
Gray's  Inn,*  (dedicated  to  Bradshaw)  we  have  some  in- 
formation in  the  fourth  chapter,  entitled,  "  whether  the 
High  Court  of  Chancery,  as  the  practice  is  there,  be 
not  a  very  great  grievance,  and  burthen  to  the  common- 
wealth.'' After  stating  that  he  did  not  notice  in  detail 
the  excessive  number  of  officers  of  the  court  and  their 
exorbitant  fees,  because  those  evils  were  apparently  in 
course  of  redress,  this  law  writer  proceeds — "  the  first 
"  thing  I  shall  touch  upon,  is  the  multitude  of  suits  that 
"  are  there  pending,  so  that  it  is  impossible  (without  the 
u  commissioners  were  more  than  men)  for  them  to  receive 
a  a  convenient  dispatch.  I  do  acknowledge  their  great 
"  and  indefatigable  pains  in  that  high  and  extraordinary 
"  judicature,  for  which  the  common-wealth  stands  very 
"  much  obliged  to  them:  yet  I  know  as  men,  they  cannot 
(t  exceed  their  strength  and  ability. — This  Court  hath 
(t  received  a  great  addition,  not  of  jurisdiction,  but  of 
"  practice,  by  taking  away  of  the  Court  of  Wards,  that 
"  great  and  oppressive  Court;  as  likewise,  by  the  fall 
"  of  that  unnecessarie  Court  of  Requests.  So  that  the 
"  business  of  this  Court  is  so  great,  and  doth  so  much 
"  increase  dayly,  that  the  common -wealth  will  in  a  short 
"  time  very  much  suffer  thro'  inevitable,  not  to  be  pre- 
"  vented,  delay  of  justice."  p.  59. — The  author  asserts 
that  one  great  cause  of  the  increase  of  business  was  the 

•Amicus  Republic®.  The  Common-wealth's  Friend,  or  an  exact  and 
speedie  course  to  Justice  and  Right,  and  for  preventing  and  determining 
trf  tedious  Law  Suits,  &c.     London.  1651. 
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frequent  false  suggestions  of  Equity  merely  to  hinder, 
and  delay  the  execution  of  justice  at  common  law.  He 
proceeds — ((  Again,  it  seems  to  me,  to  be  a  great  griev-* 
u  ance  and  burthen  to  the  Common-wealth,  to  have  a 
"  resort  in  matter  of  Equity  from  a  Court  of  Law  to 
*'  Chancery.  We  say  in  Law,  fructa  fit  per  plura, 
"  quod  fieri  potest  per  pauciora^  it  is  vain  and  idle  for 
<c  a  man  to  go  about,  when  he  may  find  a  nearer  way 
'*  home.  The  Law  loves  not  circuity  of  action,  why 
"  then  should  men  be  forced  to  a  Court  of  Equity,  when 
"  the  case  is  pending  before  the  Judges  at  Law  ?  and 
"  why  may  not  the  matter  of  Equity  (if  any)  be  deter- 
"  mined  by  them  without  such  further  trouble  or  wheeling 
"  about,  which  is  no  small  charge  and  expence  to  the 
\6  people?  I  know  not  but  that  they  are  in  such  case, 
"  the  most  proper  Chancellors ;  and  this  will  prevent  a 
"  very  great  mischief  and  vexation  to  the  people,  which 
"  I  have  shown  before,  and  that  is  of  resorting  to  the 
"  Chancery  upon  pretence  of  Equity,  whereas  in  truth, 
"  it  is  only  to  delay  Justice:  a  thing  then  which  nothing 
"  more  frequent  and  usual."  p.  62.  He  then  suggests 
that  to  lessen  and  abate  vexatious  and  impertinent  suits 
in  Equity,  Plaintiffs  should  swear  to  their  bills  as  De-* 
fendants  are  obliged  to  do  to  their  answers.  He  also 
sensibly  argues  that  "it  seems  very  hard  that  men  should 
"  not  have  costs  of  suit  in  some  reason  answerable  to 
"  what  they  have  necessarily  expended  in  this  court  as 
"  well  as  at  law:"  he  truly  urges  that  for  want  of  this 
wholesome  provision  the  remedy  of  asserting  rights  is 
often  worse  than  the  disease  of  submitting  to  wrong,  and 
frequently  deters  men  from  seeking  the  justice  of  the 
court. 

A  few  months  previous  to  the  Restoration  we  find 
some  remarks  on  the  state  of  the  law  addressed  to  the 
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Rump  Parliament  by  a  nervous  political  writer:*  he 
advises  the  national  representatives — "  No  man  can  any 
"  longer  say,  There  is  a  Lion  in  the  way.  God  hath 
ffi  put  the  nation  like  wax  into  your  hands,  that  you  may 
"  mould  and  cast  it  into  what  form  your  Honours  please: 
"  we  are  now  Rasa  Tabula,  and  your  Honours  may 
"  write  what  you  please  upon  us." — In  his  chapter  "  of 
"  the  regulation  of  the  Lawes  and  the  Lawyers"  he 
chiefly  attacks  the  unlimited  extent  and  consequences  of 
the  law  of  primogeniture.  He  then  denounces  the  pro- 
lixity and  tautologies  of  conveyancers'  deeds  "  now  thro 
"  the  fraud  of  lawyers  so  ambiguously  penned  that  none 
u  but  a  sphinx  in  their  mysteries  is  able  to  understand  or 
fc  riddle  them."  He  states  that  the  Lawyers  every  where 
amass  large  estates,  and  like  the  Egyptian  plagues  of 
locusts  and  caterpillars  cover  the  face  of  the  land ;  and 
that  the  hanging  up  of  their  gowns  in  Westminster  Hall 
would  be  as  acceptable  a  trophy  in  the  eyes  of  the  people 
as  the  Scotch  colours.  He  urges  a  general  and  sweep- 
ing reformation  of  the  laws,  and  that  the  lawyers  be  no 
longer  allowed  to  make  them  with  flaws  and  mysteries 
for  the  advantage  of  being  interpreters,  but  that  laws  be 
in  future  facile  and  intelligible  and  published  throughout 
the  kingdom.  Lastly,  he  argues  in  favour  of  county 
registers,  and  that  courts  of  judicature  be  established  in 
all  the  counties,  to  remedy  "  that  great  and  long  com- 
"  plained  of  grievance  of  the  People's  being  constrained 
"  to  undergo  such  sore  and  tedious  pilgrimages  from 
"  the  furthest  parts  of  the  land  to  London,  as  if  Justice 
"  had  but  one  tribunal,  or  no  other  temple  then  what  is 
"  erected  in  that  single  city." 

The  commencement  and  policy  of  the  new  reign  did 

*  A  Modest  Plea  for  an  equal  Commonwealth,  &c,  and  Reformation  of 
the  Lawes,  &c.  4to.  London,  1659. 
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not  augur  favourably  for  the  reform  of  the  law  and  judi- 
cial establishments.  A  curious  proof  how  little  the 
interests  of  justice  were  consulted,  exists  in  the  fact 
that  Sir  John  Greenville,  in  his  first  negociation  with 
Monk,  "  propounded  to  the  General  <£100,000.  per  an- 
num for  ever,  as  his  Majesty's  donative  to  him  and  his 
officers,  with  the  office  of  Lord  High  Chancellory  and 
Constable  of  England,  for  himself,  and  the  nomination 
of  any  other  the  great  officers  of  the  Crown."*  This 
bartering  of  the  seals  for  a  crown  was  a  hopeful  presage 
of  the  principles  which  regulated,  in  this  reign,  the 
patronage  of  places  of  public  trust  and  utility. — The 
first  steps  of  the  new  monarch  and  his  counsellors  were 
to  reverse  and  annul  all  the  acts  of  the  Commonwealth 
and  Protectorate  ;  and  especially,  with  indiscriminating 
jealousy,  to  repeal  all  the  legislative  enactments  and 
reforms  of  the  law  and  courts  of  judicature. f  Among 
the  regicides  who  suffered  capital  punishment  we  must 
not  omit  to  mention  Hugh  Peters  and  John  Cooke  the 
celebrated  Parliament  Advocate,  on  the  trial  of  Charles  I. 

*  Puce's  Mystery  and  Method  of  the  Restauration.    1680. 

f  ScobelPs  Collection  of  Acts  and  Ordinances  (folio.  1658)  contains 
nearly  a  complete  digest  to  the  year  1656.  This  volume  may  be  justly 
termed  the  Vindication  of  the  Commonwealth  Lawgivers.  The  preambles 
and  practical  legal  improvements  displayed  in  many  of  the  acts  of  this 
period,  are  an  almost  unknown  proof  of  the  sincerity  and  ability  of  the 
legislators  of  the  republic.  Their  monarchical  successors,  however,  could 
not  permit  one  act  of  comparison  to  remain:  the  legislation  was  not  de- 
stroyed as  in  itself  bad,  but  because  the  legislators  were  "  usurpers." 
The  royalist  poet  Cleveland  thus  distinguishes  between  a  law  perfected  by 
a  King  and  the  Act  of  Parliament  without  a  King  : — "  An  Ordinance  is  a 
Law  still-borne,  dropt,  before  quickend  by  the  Royall  assent :  Tis  one  of 
the  Parliament's  by-blowes  (Acts  only  being  legitimate)  and  hath  no  more 
syre  than  a  Spanish  Gennet  that  is  begotten  by  the  wind.)" — The  character 
4>f  a  London  Diurnal.    1647,. 
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The  former,  in  his  defence,  intimated  that  his  zealous 
endeavours  to  reform  the  law  formed  the  hest  justifica- 
tion of  his  public  conduct,  and  was  the  chief  ground  of 
his  present  persecution.     Cooke  made  the  same  remark- 
able observation.     On  the  morning  of  his  execution  he 
was  carried  with  Peters,  on  two  sledges,  to  the  scaffold, 
the    bloody   head  of    Major    General   Harrison    being 
placed  before  Cooke  ;  "  which  so  far  from  producing  the 
"  designed  effect  that  he  not  only  seemed  to  be  animated 
"  with  courage  from  the  reflection  he  might  make  upon 
"  that    object,  but  the   people   every    where   expressed 
"  their  detestation  of  such  usage.     At  the  place  of  execu- 
"  tion,  among  other  things,  he  declared  that  he  had  used 
"  the  utmost  of  his  endeavours  that  the  practice  of  the 
"  law  might  he  regulated,  and  that  the  public  j ust ice 
"  might  be  administered  with  as  much  expedition  and 
"  as  little  expence  as  possible ;  and  that  he  had  suf~ 
"  fered  a  more  than  ordinary  persecution  from  those  of 
"  his  profession    on  that  account"* — Whatever   may 
have  been  the  political  sins  of  Cooke  against  the  family 
of  the  Stuarts,  certain  it  is  that  his  services  in  the  cause 
of  the  Commonwealth  of  England,  were  most  valuable, 
particularly  in  his  official  situation  as  Chief  Justice  in 
Ireland,  and  his  writings  and  exertions  in   the  parlia- 
mentary committees  for  the  reformation  of  the  law  were 
not   less   important.      Cooke   had,   moreover,   the   dis- 
tinguished merit  of  being  the  early  and  public  advocate 
of  legal  improvements. f — The  particular   and  sinister 

*  Ludlow,  p. 368— Tryal  of  the  Regicides,  &c. 

t  In  page  126  antet  the  christian  name  of  William  is  erroneously  printed 
for  John  Cooke  as  the  author  of  the  Vindication  of  the  Law.  Cooke  was  a 
Barrister  of  Gray's  Inn,  and  several  ingenious  works,  but  tinctured  with 
the  fanaticism  of  the  times,  attest  the  talent  and  integrity  of  his  calum- 
niated character.  The  greater  number  of  his  legal  tracts,now  very  scarce, 
may  be  found  in  the  library  of  the  British  Museum.   See  the  catalogue. 
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interest  of  the  lawyers  to  prevent  the  intended  reforma- 
tion of  their  trade,  in  all  probability,  occasioned  the 
return  of  the  Stuarts  ;  for  if  Vane  and  Ludlow,  in  the 
Parliament  of  1659  and  the  Committee  of  Safety,  had 
not  made  a  sine  qua  non  of  legal  reform,  the  lawyers 
would  have  thrown  their  powerful  aid  and  influence  into 
the  scales  of  the  republican  party.  Ludlow's  account  of 
the  intrigues  of  the  lawyers  and  the  clergy  to  defend  and 
secure  untouched  their  mutual  establishments,  has  been 
detailed  in  the  preceding  chapter ;  and  Whitelocke  un- 
blushingly  excuses  his  acting  with  the  committee  of 
safety,  on  the  ground  that  he  joined  it  purposely  to  pre- 
vent the  contemplated  alterations  of  the  law. 

It  was  in  such  adverse  circumstances  and  perplexing 
difficulties  that  Clarendon,  who  had  consistently  followed 
the  bad  and  the  good  fortunes  of  his  monarch,  came  to 
fill  the  judicial  office  of  the  Chancery,  and  when  he  re- 
ceived the  seals  in  England,  had  withdrawn  from  practice 
nearly  twenty  years.  On  the  death  of  Sir  Edward 
Herbert,  the  last  exiled  Lord  Keeper  of  the  Seals,  and 
while  Charles  was  residing  in  poverty  and  hopelessness 
abroad,  Clarendon  was  pressed  by  the  King  to  receive 
the  honour  of  the  appointment,  more  especially  as  the 
death  of  Cromwell  had  revived  the  hope  of  an  early 
restoration.  Clarendon  is  stated  to  have  been  unwilling 
to  accept  the  office,  which  Charles  pressed  upon  him,  to 
relieve  himself  from  the  importunities  of  those  who  now 
crowded  to  solicit  offices  and  honours  from  the  rising  sun 
of  royalty.  Sir  Edward  Hyde  consented  at  length  to 
receive  the  trust,  "  submitting  to  the  King's  pleasure.'' 
He  thenceforth  became  the  most  active  and  judicious 
adviser  of  the  king,  and  conducted  with  great  sagacity 
and  discretion  the  different  negotiations  and  diplomacy 
which  ultimately  restored  Charles  to  his  throne.     On 
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the  29th  of  May,  1660,  he  accompanied  the  king  in  his 
public  entry  into  London. 

The  incessant  and  anxious  toils  of  public  business 
and  political  intrigues  afforded  Clarendon  little  time  to 
devote  himself  to  his  judicial  employment >  and  duly  to 
perform  his  equity  duties.  On  his  entrance  into  office 
however,  it  is  certain  that  with  competent  aid,  in  con- 
junction with  Sir  Harbottle  Grimstone  the  Master  of  the 
Rolls,  he  framed  some  salutary  and  practical  regulations 
for  the  better  administration  of  the  offices  of  the  Masters 
in  Chancery  and  the  six  Clerks,  known  under  the  name 
of  "  Lord  Clarendon's  Orders."*  As  most  of  the  or- 
ders of  this  chancellorship  have  been  adopted  or  super- 
seded in  the  subsequent  orders  of  his  successors,  it  will 
be  unnecessary  and  useless  to  detail  them,  or  to  examine 
their  particular  and  comparative  merits.  It  would  also 
be  irrelevant  to  the  present  object,  historically  to 
detail  the  cabals  and  party  manoeuvres  so  well  known, 
which  ultimately  forced  Clarendon  to  retire  again  into 
exile.  A  parliamentary  impeachment  of  various  articles 
of  accusation  was  preferred  against  him,  and  he  wisely 
removed  from  the  court  scenes  of  corruption,  intrigue 
and  ingratitude.  One  of  the  accusations  affected  his 
official  integrity,  charging  him  with  having  corruptly 
and  illegally  enriched  himself  by  the  sale  of  offices,  and 
with  having  lent  himself  to  the  extortion  of  money  in 
the  forfeiture  and  renewal  of  corporate  charters.  To 
all  these  charges  he  made  an  elaborate  defence.     On  the 

*  "  Collections  of  such  of  the  Orders  heretofore  used  io  Chancery,  with 
such  alterations  and  additions  thereunto,  as  the  Earl  of  Clarendon,  Ld. 
Chan,  and  Sir  H.  Grimstone,  Master  of  the  Rolls,  have  thought  fit  to  ordain 
and  publish,  for  reforming  of  several  abuses  in  the  said  court,  &c.""  12mo* 
eds.  1661,  1669, 1676,  1688.     And  see  Beames'  General  Oiders,  p.  165. 
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accusation  of  official  extortion,  he  replies — u  Ex- 
"  cepting  the  King's  bounty  I  have  never  received  or 
"  taken  one  penny,  but  what  was  generally  understood 
"  to  be  the  just  and  lawful  perquisite  of  my  office,  by 
"  the  constant  practice  of  the  best  time  ;  which  I  do 
"  (in  my  own  judgment)  conceive  to  be  that  of  my  Lord 
"  Coventry,  and  my  Lord  Elesmere,  the  practice  of 
"  which  is  constantly  observed  ;  although  the  office  in 
"  both  their  times  was  lawfully  worth  double  to  what 
"  it  was  with  me,  and  I  do  believe  now  is."* 

Perhaps  the  most  impartial  character  of  Clarendon, 
in  his  office  of  Chancellor,  is  Burnet's,  who  writesf — 
"  He  was  a  good  Chancellor,  only  a  little  too  rough, 
"  but  very  impartial  in  the  administration  of  justice. 
"  He  never  seemed  to  understand  foreign  affairs  well, 
"  and  yet  he  meddled  too  much  in  them.  He  had  too 
"  much  levity  in  his  wit,  and  did  not  always  observe  the 
"  decorum  of  his  post.  He  was  high,  and  was  apt  to 
"  reject  those  who  addressed  themselves  to  him,  with  too 
"  much  contempt.  He  had  such  a  regard  to  the  king, 
"  that  when  places  were  disposed  of,  even  otherwise  than 
"  as  he  advised,  yet  he  would  justify  what  the  king  did, 
"  and  disparage  the  pretensions  of  others,  not  without 
"  much  scorn ;  which  created  him  many  enemies.  He 
"  was  indefatigable  in  business,  though  the  gout  did 
"  often  disable  him  from  waiting  on  the  king :  yet  du- 
"  ring  his  credit,  the  king  came  constantly  to  him  when 
(i  he  was  laid  up  by  it."  In  the  abstract,  he  was  a  ser- 
vant and  dependant  of  the  king's,  and  attended  more  to 
political  than  judicial  business,  affording  a  memorable 
example  of  the  necessity  of  separating  the  two  charac- 

*  Lords'  Journals,  1G67.     Clarendon's  Petition, 
f  Burnet's  Own  Times,  vol.  i.  p  92. 
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iers,and  thereby  securing  honesty  and  undivided  attention 
to  the  duties  of  a  judge,  in  lieu  of  servile  complaisance 
and  meddling  in  the  political  objects  of  royalty.  By  a 
note  of  Speaker  Onslow's  to  the  last  edition  of  Burnet,* 
the  annotator  writes,  "  I  was  told  by  the  Master  of  the 
"  Rolls,  (Sir  Thomas  Clarke)  that  the  Lord  Clarendon 
"  never  made  a  decree  in  Chancery  without  the  assistance 
"  of  two  of  the  judges  :" — which  if  true,  however  it  may 
speak  for  the  official  qualifications  of  the  Chancellor, 
substantiates  his  humility  and  good  sense. 

From  a  passage  in  his  life,  it  appears  that  Claren- 
don, when  Mr.  Hyde,  early  enjoyed  a  professional 
practice  and  reputation  beyond  his  years,  and  ac- 
quired the  esteem  and  acquaintance  of  the  most  emi- 
nent lawyers  of  his  day.f  In  his  Chancellorship  the 
Duke  of  Ormond  privately  urged  upon  him  to  resign  his 
judicial  office  and  to  accept  the  premiership,  stating  that 
all  his  best  friends  "  wondered  that  he  so  much  affected 
"  the  post  he  was  in,  as  to  continue  in  the  office  of  Chan- 
"  cellor,  which  took  up  most  of  his  time,  especially  all  the 
"  mornings  in  business  that  many  other  men  could  dis. 
"  charge  as  well  as  he."  J  Clarendon  however  was  too 
well  acquainted  with  the  fickle  and  ungrateful  character 
of'  Charles  to  risk  such  a  change,  and  answered  Ormond 
that  he  would  sooner  be  preferred  to  the  gallows  at 
once.  As  some  proof  of  the  truth  of  Burnet's  reflections 
on  Clarendon's  subserviency  to  Charles,  the  biography 
records  that  Lord  Ashley  having  obtained  a  grant  from 
the  king  of  the  treasurership  of  prize  money,  applied 
to   Clarendon    as  chancellor  to  seal   the   grant.     Cla~ 

*  Oxford  ed.  1823.  vol.  i.  p.  161. 
t  Clarendon's  Life,  folio  ed.  1759.  p.  14. 
X  Life.    Continuation,  p.  45= 
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rendon  refused,  as  "  destructive  of  the  king's  service 
"  and  the  right  of  other  men."  The  King  sent  him 
a  positive  order  to  sign,  "  which  he  could  no  longer 
refuse."* 

An  instance  of  the  inconvenience  and  inconsistency 
of  the  two  offices  of  Chancellor  and  Speaker  of  the 
house  of  Lords  uniting  in  the  same  person,  is  recorded 
in  the  Journals  of  the  Lords,  vol.  ii.  p.  51,  ]  June, 
1660,  as  follows — '-  The  Lord  Chancellor  being  this 
"  day  to  sit  in  the  Chancery,  the  house  appointed  the 
ci  Earl  of  Manchester  to  be  speaker  pro  tempore" 

On  the  disgrace  and  exile  of  Clarendon  a  common 
law  judge  was  promoted  to  the  vacant  chancellorship. 

"  The  seals  were  given  to  Sir  Orlando  Bridgman,  lord 
ci  Chief  Justice  of  the  Common  Pleas,  then  in  great 
"  esteem,  which  he  did  not  maintain  long  after  his  ad- 
(C  vancement.  His  study  and  practice  lay  so  entirely 
"  in  the  common  law,  that  he  never  seemed  to  apprehend 
u  what  Equity  was  :  nor  had  he  a  head  made  for  busi- 
"  ness  or  for  such  a  court."f  A  similar  character  is 
bestowed  upon  him  by  another  historian — "  The  seal 
"  was  given  to  Sir  Orlando  Bridgman  as  Lord  Keeper, 
"  who  was,  until  some  time  after  he  had  it,  looked  upon 
(*  as  a  very  honest  and  able  lawyer,  but  upon  trial  proved 
"  to  be  too  weak  for  so  weighty  an  employment."  J 
Roger  North,  in  the  life  of  Lord  Keeper  Guilford,  con- 
firms the  fact  of  his  inefficiency  as  a  chancery  judge  in  the 
following  passage — "  He  had  been  a  celebrated  lawyer, 
"  and  sat  with  high  esteem  in  the  place  of  Lord  C. 
"  J.  of  the  Common  Pleas.  The  removing  him  from 
<(  thence  to  the  Chancery,  did  not  at  all  contribute  any 


Ibid,  p.  244.  f   Burnet,  vol.i.  p.  253, 

|  Life  of  James  II.  vol,  i,  p.  429. 
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"  encrease  to  his  fame,  but  rather  the  contrary ;  for  he 
"  was  timorous  to  an  impotence,  and  that  not  mended  by 
"  his  great  age.  He  laboured  very  much  to  please  every 
"  body,  and  that  is  a  temper  of  ill  consequence  in  a 
"judge.  It  was  observed  of  him  that,  if  a  case  ad- 
"  mittedof  diverse  doubts,  which  the  lawyers  call  points, 
"  he  would  never  give  all  on  one  side,  but  either  party 
"  should  have  somewhat  to  go  away  with.  And  in  his 
?*  time,  the  court  of  Chancery  run  out  of  order  into 
"  delays,  and  endless  motions  in  causes ;  so  that  it  was 
"  like  a  field  overgrown  with  briars.  And  what  was 
"  worst  of  all,  his  family  was  very  ill  qualified  for  that 
"  place;  his  lady  being  a  most  violent  intriguess  in  bu- 
"  siness,  and  his  sons  kept  no  good  decorum  whilst  they 
u  practised  under  him;  and  he  had  not  a  vigour  of  mind, 
"  and  strength  to  coerce  the  cause  of  so  much  disorder 
:f  in  his  family.'**  In  a  subsequent  page  the  same 
amusing  writer  again  remarks — "  The  Lord  Bridgman, 
u  who  was  a  very  good  common  law  judge,  made  a  very 
"  bad  chancellor.  For  his  timidous  manner  of  creating 
(C  and  judging  abundance  of  points,  some  on  one  side, 
H  and  some  on  another;  and  if  possible,  contriving  that 
<c  each  should  have  a  competent  share,  made  work  for 
<c  registers,  solicitors,  and  counsel,  who  dressed  up 
u  causes  to  fit  his  humour."f  It  is  however  highly  to 
the  credit  of  this  Chancellor  that  he  was  not  sufficiently 
pliable  for  these  corrupt  times.  Burnet  statesj  "  that 
he  had  lost  all  credit  at  court :  so  they  were  seeking  an 
occasion  to  be  rid  of  him,  who  had  indeed  lost  all  the 
reputation  he  had  formerly  acquired,  by  his  being  ad- 

*  Own  Times,  vol.  i.  p.  535.    See  also  Salmon's  Examination,  vol.  i,  p  662. 

t  Lord  Keeper  Guilford's  Life,  4to  cd.  1742,  p.  88. 

%  Ibid.  p.  198. 
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vanced  to  a  post  of  which  he  was  not  capable.  He 
refused  to  put  the  seal  to  the  declaration  (of  indul- 
gence) as  judging  it  contrary  to  law.  So  he  was 
dismissed,  and  the  Earl  of  Shaftesbury  was  made  Lord 
Chancellor."  North,  in  his  other  historical  work,  gives 
a  similar  account  of  these  transactions.  "  There  were 
"  some  shrewd  difficulties  to  be  got  over ;  one  was  the 
"  commission  of  martial  law;  another  an  injunction  to 
<l  be  granted  in  Chancery  to  stop  suits  at  law  against 
"  the  bankers,  upon  the  equity  of  public  necessity.  The 
"  lord  keeper  Bridgman  was  pressed,  but  proved  restive 
*'  on  both  points.  He  for  the  sake  of  his  family,  that 
"  gathered  like  a  snow  ball  while  he  had  the  seal,  would 
"  not  have  formalised  with  any  tolerable  compliances  ; 
"  but  these  impositions  were  too  rank  for  him  to  com- 
"  port  with."*  The  Chancellor  consequently  kept  his 
own  conscience,  but  lost  the  keeping  of  the  king's  ;  in- 
deed, it  seems  that  few  persons  in  these  bad  times  could 
afford  to  keep  one  conscience,  much  less  two. 

Under  the  date  of  the  18th  June,  1668,  an  order  was 
made  by  Bridgman  and  Grimstone,  for  the  better  regu- 
lation of  the  office  of  the  six  clerks,  and  for  settling 
the  differences  which  had  arisen  between  the  six  clerks 
and  the  under-clerks.f 

The  above  remarks  and  citations  on  the  judicial 
character  of  Bridgman,  apply  exclusively  to  his  ability 
and  conduct  in  the  Chancery :  they  are  not  meant  to 
depreciate  the  common  law  reputation  of  a  man  whose 
legal  arguments  in  one  case  alone  Hargrave  pronounces 
to  "  give  a  vast  idea  both  of  his  learning,  talents,  and 
industry," J    and   whose   "  profundity   of  learning   and 

*  North's  Examen.  4to.  1750.  p.  38.  f  Beames,  p.  224. 

%  Hargrave.    Prcf.  to  Hales's  Jurisdiction,  p.  139. 
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extent  of  industry"*  were  so  highly  eulogised  by  the 
late  Lord  Ellenbo rough. 

Some  judicial  business  was  well  administered  at  this 
period,  for  it  is  recorded  of  Sir  Leoline  Jenkins,  that  in 
two  years  (1665-6)  he  gave  436  iinal  sentences  as  Judge 
of  the  Admiralty  Court,  besides  a  previous  account  in 
writing,  by  way  of  report  to  the  Lords  Commissioners, 
in  most  cases. 

On  Bridgman's  resignation  of  the  seals,  in  November, 
1672,  the  office  of  Lord  Chancellor  was  conferred  on 
the  earl  of  Shaftesbury,  who  though  a  lawyer  by  educa- 
tion had  never  practised.  His  lordship's  competency 
to  fill  that  important  situation  was,  however,  by  no 
means  so  necessary  to  those  who  preferred  him,  as 
his  skill  in  political  intrigue.  Burnet,  in  one  of  the 
recently  restored  passages  of  his  history,  describes  him 
as  having  "  no  regard  to  eitlier  truth  or  justice:  he 
"  was  not  ashamed  to  reckon  up  the  many  turns  he 
"  had  made  ;  and  he  valued  himself  on  the  doing  it  at 
"  the  properest  season  and  in  the  best  manner,  and 
"  was  not  out  of  countenance  in  owning  his  unsteadi- 
"  ness  and  deceitfulness.f"  The  slang  of  his  political 
contemporaries  nick-named  him  "  Lord  Sh?fts7jurg.^ 
North  writes,  "  It  was  no  new  device  to  shove  men 
"  out  of  their  places,  by  contriving  incomportable  hard- 
"  ships  to  be  put  upon  them,  and  then  bespeaking  the 
"  succession  for  themselves,  by  officious  undertaking  to 
"  do  all  that  was  required  of  and  declined  by  them. 
"  And  it  was  no  less  frequent  in  such  cases,  after  the 
"  point  gained,  to  refuse  doing  what  was  the  condition 
"  of  the  advancement,  and  in  the  mean  time  watch  for 
"  handles  for  such  refusal,  and,  at  last  seek  shelter  by 

*  East's  Reports,  vol.  xiv.  p.  134. 
f  Burnet's  Own  Times,   vol.  i.  p.  1G5, 
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"  turning  into  the  adverse  party.  It  was  a  Whitehall 
"  maxim  in  those  (lays,  that  places  were  not  to  be  kept 
"  by  the  same  means  as  gained  them.  Now,  whether 
"  the  Earl  of  Shaftsbury  aided  himself  by  this  art  to 
"  get  into  the  place  of  Lord  Chancellor  or  not,  if  we 
"  seek  no  deeper  than  mere  outside,  and  with  salvo  to  his 
"  more  abstruse  reaches,  may  with  more  than  probability, 
"  be  resolved  in  the  affirmative."*  From  a  subsequent 
passage  in  North  it  would  appear  that  Lord  Shaftes- 
bury's common  sense  was  shocked  by  the  absurdity 
of  Chancery  procedure.  "  After  he  was  possessed  of 
"  the  great  Seal,  he  was  in  appearance  the  gloriest  man 
"  alive:  and  no  man's  discourse,  in  his  place,  ever  flew 
(i  so  high  as  his  did,  not  only  against  the  House  of 
"  Commons,  but  against  the  tribe  of  the  Court  of 
"  Chancery,  Officers  and  Counsel,  and  their  methods  of 
"  ordering  the  business  of  the  Court.  And  for  the 
"  Chancery  he  would  teach  the  bar  that  a  man  of  sense 
"  was  above  all  these  forms." f  The  same  writer  in  the 
Examen,  insinuates  strongly  the  dishonesty  of  Shaftes- 
bury's decrees  in  the  libertinism  and  party  interest  which 
influenced  him  on  the  bench.  He  says,  "  merchandable 
work"  was  frequently  exchanged  for  "justice,"  and  that 
amidst  all  the  corruptions  with  which  Shaftesbury  was 
encompassed,  "  we  must  look  for  a  philosopher  in 
earnest,  to  resist  so  many  powerful  charms."  North  is 
much  scandalized  by  Shaftesbury's  disregard  of  the 
ancient  judicial  costume.  "  His  lordship  regarded  cen- 
"  sure  so  little,  that  he  did  not  concern  himself  to  use 
"  a  decent  habit,  as  became  a  judge  of  his  station.  For 
"  he  sat  upon  the  bench  in  an  ash  coloured  gown,  silver 
"  laced,  and  full  ribboned  pantaloons  displayed  without 

*  Examen,    p.  39.  f  Ibid  p  04. 
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"  any  black  at  all  in  his  garb,  unless  it  were  his 
"  hat,  &e."*  It  is  however  very  doubtful  whether  any 
tailor  could  have  made  Lord  Shaftesbury  a  good  chan- 
cellor, who  had  never  been  brought  up  to  the  business, 
and  who  took  no  pains  to  remedy  his  disabilities. 
If  the  following  account  of  his  conduct  in  the  court  is 
even  partially  correct,  the  interests  of  the  suitors  must 
have  been  woefully  compromised  in  his  chancellorship. — 
"  I  noted  before  to  what  an  height  his  lordship's  dis- 
"  course  mounted,  about  his  future  government  of  the 
"  Chancery.  He  slighted  the  bar  ;  declared  their  reign 
"  at  an  end.  He  would  make  all  his  own  orders,  his 
"  own  way,  and,  in  his  discourse  trampled  on  all  the 
"  forms  of  the  court.  And,  to  be  as  good  as  his  word,  at 
"  his  first  motion  day,  although  the  counsel  (as  always 
"  out  of  respect  to  the  new  judge)  were  easy,  and  inclined 
"  of  themselves  to  yield  to  what  was  fit  to  be  ordered, 
"  and  not  to  perplex  him  with  contention  upon  forms ; 
"  yet  he  would  not  accept  of  their  civility,  but  cut  and 
"  slashed  after  his  own  fancy;  and  nothing  would  down 
"  with  him,  that  any  of  them  suggested,  though  all 
"  were  agreed  upon  the  matter.  They  know  little,  that 
"  perceive    not    the   difficulty  of    ordering  matters  in 

*  Examen,  p.  60 — North  relates  a  droll  anecdote  of  the  Earl's  fancy, 
in  Hilary,  1679,  of  opening  the  term  with  equestrian  pomp.  All  the 
Judges  and  King's  Counsel  were  put  upon  horses,  and  paraded  through 
the  streets,  "  but  when  they  came  to  straights  and  interruptions,  for  want 
"  of  gravity  in  the  beasts,  and  too  much  in  the  riders,  there  happened 
"  some  curvetting,  which  made  no  little  disorder.  Judge  Twisden,  to  his 
"  great  affright,  and  the  consternation  of  his  grave  brethren,  was  laid 
"  along  in  the  dirt :  but  all,  at  length,  arrived  safe,  without  loss  of  life  or 
"  limb  in  the  service.  This  accident  was  enough  to  divert  the  like  frolic 
"  for  the  future,  and  the  very  next  term  after,  they  fell  to  their  coaches  as 
"  before" — p,  57. 

E  e 
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<l  Justice  iiiterlocirtorily,  upon  the  strength  of  abstract 
"  reasoning  only,  without  help  of  stated  rules,  and 
"  methods  prefixed  by  practice  and  experience.  But  his 
"  Lordship  was  of  another  sentiment,  and  intended  the 
"  Bar  should  know  it.  They  soon  found  his  humour, 
"  and  let  him  have  his  caprice;  and  after,  upon  notice, 
"  moved  him  to  discharge  his  Orders ;  and  thereupon, 
"  having  the  advantage,  upon  the  opening,  to  be  heard  at 
"  large,  they  showed  him  his  face,  and  that  what  he  did 
M  Was  against  common  justice  and  sense.  And  this 
"  Speculum,  of  his  own  ignorance  and  presumption, 
"  coming  to  be  laid  before  him  every  motion  day,  did  so 
"  intricate  and  embarras  his  understanding,  that,  in  a 
"  short  time,  like  any  haggard  hawk  that  is  not  let  sleep, 
"  he  was  entirely  reclaimed.  And,  from  a  trade  of  per- 
"  petually  making  and  unmaking  his  own  Orders,  he  fell 
"  to  be  the  tamest  Judge,  and,  as  to  all  Forms  and 
M  course,  resigned  to  the  disposition  of  the  Bar,  that 
"  ever  sat  on  that  Bench."*  Dryden  has  given  a  laureat 
character  of  his  lordship's  merits  as  an  equity  judge,  in 
the  picture  he  has  drawn  of  him  in  his  Absalom  and 
Ahitophel,  and  his  judicial  administration  is  lauded  in 
"  Rawleigh  Redivivus,  or  the  life  and  death  of  Anthony 
Earl  of  Shaftesbury,"  (p.  72.)  but  poets  and  political 
partizans  cannot  be  accounted  impartial  judges. 

On  the  seals  being  taken  from  Shaftesbury,  in  1673, 
after  a  short  dynasty  of  nine  months,  they  were 
given  to  Finch,  then  Attorney  General,  and  afterwards 
created  Earl  of  Nottingham.  Burnet  gives  a  mixed 
character  of  him  :  "  he  was  a  man  of  probity  and  well 
"  versed  in  the  laws  ;  but  very  ill  bred  and  both  vain 
"  and  haughty,  &c.  He  thought  he  was  bound  to  justify 
"  the  court  in  all  debates  in  the  house  of  lords,  which  he 

*   Exaiuen    p.  5b. 
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"  did  with  the  vehemence  of  a  pleader,  rather  than  the 
"  solemnity  of  a  senator.  He  was  an  incorrupt  judge  : 
"  and  in  his  court  he  could  resist  the  strongest  applica- 
u  tion,  even  from  the  king  himself,  though  he  did  it 
"  no  where  else.''* 

Blackstone  eulogises  Lord  Nottingham  as  "  endued 
"  with  a  pervading  genius  that  enabled  him  to  discover 
u  and  pursue  the  true  spirit  of  justice,  notwithstanding 
"  the  embarrassments  raised  by  the  narrow  and  techni- 
"  cal  notions  which  then  prevailed  in  the  courts  of  law, 
u  and  the  imperfect  ideas  of  redress  which  had  pos- 
66  sessed  the  courts  of  equity.  The  reason  and  neces- 
"  ities  of  mankind,  arising  from  the  great  change  in 
"  property,  by  the  extension  of  trade  and  the  abolition 
"  of  military  tenures,  co-operated  in  establishing  his 
"  plan,  and  enabled  him  in  the  course  of  nine  years  to 
"  build  a  system  of  jurisprudence  and  jurisdiction  upon 
"  wide  and  rational  foundations  ;  which  have  also  been 
"  extended  and  improved  by  many  great  men,  who  have 
u  since  presided  in  Chancery.  And  from  that  time  to 
"  this,  the  powers  and  business  of  the  court  have  in- 
"  creased  to  an  amazing  degree."f 

Dryden  or  Tate  also  poetise  Finch,  in  the  second 
part  of  Absalom  and  Ahitophel  i 

Our  Laws,  that  did  a  boundless  ocean  seem, 
Were  coasted  all  and  fathomed  all  by  him. 
No  rabbin  speaks  like  him  their  mystic  sense, 
So  just  and  with  such  charms  of  eloquence  ; 
To  whom  the  double  blessing  does  belong, 
With  Moses'  inspiration  Aaron's  tongue, 

*  Burnet.  Own  Times,  vol.  ii.  p.  37.  See  also  his  character  by  Whar- 
ton, in  the  True  Briton,  No.  69. 

t  Commentaries,  B.  iii.  c  4. 
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Although  most  of  the  legal  writers  hear  testimony  to 
the  judicial  reputation  and  ability  of  Finch,  North  gives 
quite  an  opposite  character.  "  The  Lord  Nottingham, 
"  formerly  Attorney-General,  came  in  and  sat  there  a 
"  great  many  years.  During  his  time,  the  business,  I 
"  cannot  say  the  justice,  of  the  Court  flourished  exceed- 
"  ingly.  For  he  was  a  formalist,  and  took  pleasure  in 
"  hearing  and  deciding ;  and  gave  way  to  all  kinds  of 
"  motions  the  counsel  would  offer;  supposing  that,  if  he 
"  split  the  hair,  and  with  his  gold  scales,  determined 
"  reasonably  on  one  side  of  the  motion,  Justice  was 
"  nicely  done.  Not  imagining  what  torment  the  people 
"  endured,  who  were  drawn  from  the  law  and  there  tost 
"  in  a  blanket."*  It  will  be  unnecessary  and  unsatis- 
factory to  detail  the  various  opinions,  expressed  by 
subsequent  judges,  on  the  soundness  of  the  decrees  of 
Lord  Nottingham,  and  the  general  character  of  his 
equity  administration,  because  in  some  points  a  contra- 
riety  of  judgment  exists  :  it  is  thought  by  some  emi- 
nent lawyers  that  he  extended  too  widely  the  jurisdic- 
tion of  the  court.  Various  orders  in  Chancery  were 
made  at  different  periods  by  this  chancellor,  but  none 
materially  affecting  the  practice  or  improvement  of  the 
court. f 

Lord  Nottingham  was  the  author  of  some  well-known 
historical  and  legal  publications,  and  Mr.  HargraveJ 
notices  with  great  commendation  several  valuable  manu- 
scripts on  the  court  of  chancery  and  the  principles  and 
practice  of  equity,  in  the  possession  of  the  Legge  family, 
Lord  Nottingham's  descendants.  In  Mr.  Hargrave's 
learned  preface,  to  his  edition  of  Hale  on  the  jurisdic- 

*  Life  of  L.K  Guilford,  p  197. 
t  See  Beanies.  J  Hargrave's  Hale,  pref.  p.  152. 
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lion  of  the  House  of  Lords,  the  equity  and  appellate 
jurisdiction  of  that  branch  of  the  legislature,  and  t}ie 
particular  opinions  and  public  conduct  of  Lord  Notting- 
ham in  some  memorable  questions  affecting  it  in  the 
reign  of  Charles  XL  are  too  fully  investigated  and 
reviewed  to  require  any  mention  or  detail  in  these  pages. 
This  chancellor  was  subservient  to  the  purposes  of  the 
King  and  the  encroachments  cjf  'prerogative,  but  lie  was 
certainly  most  learned  in  his  profession  and  moat  as- 
siduous in  his  devotion  to  the  business  and  interests  of 
the  suitors  in  his  own  peculiar  court.  It  must  not  be 
omitted  to  be  recorded  that  Lord  Nottingham  was  one 
of  the  few  dignitaries  of  the  law,  who  conscientiously 
bestowed  the  church  patronage  of  the  chancellorship  on 
clerical  worth  and  merit.  His  honest  anxiety  on  this 
account  cannot  be  displayed  in  more  dignified  sentiments 
than  those  extant  in  his  own  letter  to  his  chaplain  Dr. 
Sharpe,  (afterwards  archbishop  of  York)  whose  advice 
he  generally  followed  in  the  disposal  of  the  preferment — 
l-  The  greatest  difficulty,  I  apprehend,  in  my  office,  is 
"  the  patronage  of  ecclesiastical  preferments.  God  is 
"  my  witness  that  I  would  not  knowingly  prefer  an 
"  unworthy  person;  but  as  my  course  of  life  and  studies 
"  has  lain  another  way,  I  cannot  think  myself  so  good  a 
"judge  of  the  merits  of  such  suitors  as  you  are;  I 
"  therefore  charge  it  upon  your  conscience,  as  you  will 
"  answer  it  to  Almighty  God,  that  upon  every  such  oc- 
H'  casion,  you  make  the  best  enquiry,  and  give  me  the 
"  best  advice  you  can,  that  I  may  never  bestow  any 
"  favour  upon  an  undeserving  man  ;  which  if  you  ne- 
"  gleet  to  do,  the  guilt  will  be  entirely  yours,  and  I  shall 
"  deliver  my  own  soul."*     No  argument  or  language 

*  Newcome  and  Todd's  Lives  of  Archbishop  Sharpe. 
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could  more  pointedly  expose  the  anomaly  of  thus  blende 
ing  spiritual  and  temporal  affairs  in  continuing  this 
branch  of  the  labour  and  profit  of  the  English  Chan- 
cellorship. The  above  extract  is  a  beautiful  specimen 
of  the  unaffected  conscientiousness  and  eloquence  of 
Finch.  He  was  no  less  distinguished  for  forensic 
eloquence,  having  been  eulogised  to  posterity  as  the 
English  Cicero  or  Roscius.  Evelyn  calls  him  the 
smooth-tongued  solicitor,  and  he  was  generally  known 
by  the  name  of  "  silver-tongue :"  but  even  on  his  ac- 
complishments his  contemporaries  differ,  for  Burnet 
says,  "  that  his  eloquence  was  affected,  laboured,  and  too 
constant  on  all  occasions,  and  that  he  lived  to  find  it 
much  despised."* 

On  the  death  of  Lord  Nottingham,  in  1682,  the  seals 
were  given  to  Francis  North,  afterwards  created  Lord 
Guilford.       He    had    successively  filled  the   offices   of 
Attorney  General  and  chief  justice  of  the  Common  pleas. 
On  the  vacancy  of  the  latter  situation  by  the  death  of 
Vaughan,  North's  biographer  narrates,  that  North  "  had 
but  one  scruple,  which  made  him  a  little  deliberate  about 
his  acceptance;   and  that  was  the  difference  of  profit; 
for   the  attorney's  place  was    (with  his   practice)    near 
seven  thousand  pounds  per  annum;  and  the  cushion,  of 
the  Common  pleas,   not  above  four  thousand  pounds." 
In  accepting  the  chief  justiceship  however,  North  might 
expect  that  he  was  on  the  high  road  to  the  seals.     Burnet 
in  recording  that  North   obtained  the  latter,  says   "he 
had  not  the  virtues  of  his  predecessor:  but  he  had  parts 
far    beyond   him :    they   were   turned  to  craft :    so   that 
whereas  the  former  seemed  to  mean  well  even  when  he 
(lid  ill,  this  man  was  believed  to  mean  ill  even  when  he 

*  Burnet,  Own  Times  vol.  ii. 
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did    well."*      Burnet's  character    of    him   however  is 

doubtless  tinctured  with  political  prejudice.      Sir  John 

Dalrynrple  represents  Lord  Guilford  as  one  of  the  very 

few  virtuous  characters  which  are  to  be  found  in  the 

a 
history    of    Charles    the   second  ;f    and    Roger    North 

asserts,  that  the  author  of  one  of  the  vilest  written 
libels  in  those  times,  was  reduced,  for  want  of  some- 
thing worse,  to  the  calling  him  sly  boots.  In  politics 
the  Lord  Keeper  will  of  course  be  judged  according  to 
the  political  bias  of  his  jurors;  but  on  a  careful  exami- 
nation of  his  judicial  character  and  merits,  there  are 
certainly  very  few  facts  to  impeach  the  favourable 
representation  of  him  by  his  brother,  the  historian  of 
the  family.  As  that  biography  furnishes  much  import- 
tan  t  information  on  the  state  of  the  court  of  chancery  at 
the  latter  end  of  this  reign,  a  copious  use  will  be  made 
of  its  pages. 

The  biographer  gives  a  curious  account  of  the  ne- 
gociation  for  the  seals,  which  North  would  not  consent 
to  accept  without  a  pension  was  added,  "  for  the  charge 
of  living  in  that  high  station  was  not  answered  by  the 
ordinary  profits  of  the  seal."  It  appears  that  Lord 
Rochester,  lord  high  treasurer,  in  an  economical  tem- 
per, urged  North  to  accept  the  seal  and  "  rely  upon 
his  majesty's  goodness,  who  doubtless  would  do  better 
things  in  a  way  of  bounty  than  upon  terms."  But 
Lord  Guilford  was  no  political  gander:  his  biographer 
says  "  these  and  other  court  syllogisms  were  fitter  for 
chickens  that  would  peck  at  shadows  than  for  his  lord- 
ship."J     Ultimately  he  obtained   a  pension  of  £2,000 

*  Own  Times,  vol.  ii.  p.  333, 

f  Dalrymple's  Memoirs,  vol.  ii.  preface. — Dalrymple's  Appendix  p.  S3. — 
Evelyn's  Memoirs,  vol.  i.  p.  513. 
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per  annum  ;  "  and  then  his  lordship  seemed  content  to 
accept,  and  the  King  came,  and  put  the  seal  (in  the 
purse)  into  his  lordship's  hand,  saying  Here,  my  Lord, 
take  it,  you  will  Jin d  it  very  heavy.''''  The  first  hi o gra- 
phical remark,  in  his  life,  on  his  acceptance  of  the 
chancellorship,  is  a  singular  commentary  on  the  present 
hopeless  labour  of  the  office.  "  By  his  acceptance  of  the 
"  great  seal,  he  became  as  before  of  the  law,  so  now  of 
"  equity  a  chief,  or  rather  sole  Justice.  And  more  than 
"  that,  he  must  be  a  director  of  the  English  atYairs  at 
"  court,  as  chief  minister  of  state  with  respect  to  legalities, 
<c  for  which  he  was  thought  responsible.  So  what  witSi 
<c  Equity,  Politics,  and  Law,  the  career  and  anxieties  of 
"  his  lordship's  life  were  exceedingly  encreased :  for 
"  either  of  these  provinces  brought  too  much  upon  the 
ci  shoulders  of  any  one  man,  who  cordially  and  con- 
"  scientiously  espouseth  the  duty  required  of  him  to  be 
"  easily  borne."*  If  such  was  the  responsibilty  of  this 
office  in  the  year  1682,  what  must  be  its  pressure  in 
1827?  The  weight  of  the  burthen  on  Lord  Guilford's 
mind  Roger  North  records  emphatically,  and  in  italics, 
"  not  long  before  his  lordship's  death  he  told  me,  and 
"  diverse  other  of  his  friends,  that  he  had  not  en- 
"  joyed  one  easy  and  contented  minute  since  he  had  the 
"seain 

Lord  Guilford,  by  his  long  practice  in  the  court,  as  an 
advocate  and  draftsman,  and  occasionally  as  an  assist- 
ant of  Lord  Nottingham,  was  better  qualified  for  the 
office  than  any  of  his  predecessors  :  "  the  business  of 
the  chancery  was  easy  to  his  lordship,  except  only  when 
his  time  was  retrenched  so  that  he  could  not  sufficiently 
attend  to  it."    On  his  promotion  he  was  painfully  sen- 

*  Life.  p.  107.  t  P-  *9&« 
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sible  of  the  evils  of  the  court,  and  desirous  of  remedy- 
ing them.  "  His  lordship  was  sensible  of  the  prodigious 
"  injustice  and  iniquitable  torment  inflicted  upon  suitors 
"  by  vexatious  and  false  adversaries,  assisted  by  the 
"  knavish  confederating  officers,  and  other  chicaneurs 
"  that  belong  to  the  court.  He  was  no  less  desirous 
"  heartily  to  apply  all  the  remedy  he  was  able  to  so 
"  malignant  a  disease,  of  which  he  had  had  full  expe- 
"  rience  ;  and  he  had  frequently  observed  it  in  the  course 
"  of  his  practice.  For  the  lord  keeper  Bridgman  and 
"  lord  Nottingham,  gave  all  liberty  to  counsel  and  offi- 
"  cers  ;  so  that  then  the  not  very  commendable  trade  of 
"  the  court  ran  high."*  He  resolved  to  reform  the 
abuses  of  the  system — ■"  his  lordship  knowing  how 
iC  much  the  suitors  endured  by  this  flourishing  court, 
"  and  having  no  content  in  any  thing  but  the  substance 
"  of  justice,  and  dispatch  of  the  suitors^  and  ever 
"  accounting  that  unreasonable  delays  were  the  same  in 
"  the  mean,  as  injustice  was  in  the  end;  and  that  it  often 
"  made  the  suitor  quit  his  right,  rather  than  live  upon 
"  the  rack  in  pursuing  it ;  bent  his  thoughts  to  com- 
"  pass  a  tolerable  regulation  of  the  court."f  He  did 
not,  however,  immediately  develope  his  meritorious  in- 
tentions and  plans,  but  confined  himself,  at  first,  to  a 
few  corrective  improvements,  which  naturally  presented 
themselves  on  particular  occasions,  "  lest  the  bar,  the 
officers  and  the  solicitors  should  confederate  and  demur, 
and  by  making  a  tumult  and  disturbance,  endeavour  to 
hinder  the  doing  any  thing  of  that  kind,  which  they 
would  apprehend  to  be  very  prejudicial  to  their  inte- 
rests.*'J      He   first   began    to   curtail  the  motions  for 

*  Life  of  Lord  K.  Guilford,  p.  19S. 
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accelerating  and  delaying"  final  hearings,  "  and  this 
lopped  off  a  limb  of  the  motion  practice/'  He  con- 
sidered that  the  rules  of  the  court  allowed  time  enough 
for  all  parties  to  proceed  or  defend,  and  he  refused  to 
occupy  the  time  of  the  court  with  perpetual  interlocu- 
tory motions  :  either  the  practice  of  the  court  was  good, 
and  there  was  no  need  of  such  delaying  and  expensive 
motions ;  or  it  was  defective  and  ought  to  be  amended. 
He  discountenanced  especially  exceptions  to  the  Master's 
Reports,  and  ordered  parties  to  shew  any  errors  to  the 
master  originally,  and  not  to  carry  on  the  old  trick  of 
getting  costs  on  exceptions,  and  delaying  all  the  real 
enquiry  and  merits  of  the  suit.  He  was  a  great  enemy 
to  injunctions  restraining  common  law  process,  and 
would  never  allow  the  usual  injunction  of  course  to 
remain,  merely  because  answers  were  excepted  to;  but 
he  required  that  counsel  contending  to  continue  an  in- 
junction, should  shew  that  the  answer  was  insufficient  in 
a  material  point.  He  retrenched  the  general  mass  of 
interlocutory  orders. 

"  His  Lordship  also  set  himself  to  stop  the  superfetation 
of  Orders.  And  they  were  a  subject  of  his  daily  repre- 
hension, for  the  Causes  came  often  to  an  hearing  with  a  file 
of  Orders  in  the  Solicitor's  bundle,  as  big  as  the  common 
prayer  Book,  for  commissions,  injunctions,  publications, 
speedings,  delayings,  and  other  interlocniories ;  all  dear 
ware  to  the  client  in  every  respect.  But  in  a  few  terms  his 
Lordship  reduced  the  quantities ;  for  he  was  strict  to  the 
observance  of  his  Rules ;  and  for  the  most  part  refused  to 
make  orders  nisi,  &c.  as  commonly  was  prayed  when  notice 
was  not  given  of  the  motion  ;  but  held  the  Solicitors  strictly 
to  their  notices  to  be  made  appear  by  affidavits  (and  those  to  be 
filed)  or  they  took  nothing  by  their  motion.  Nor  would  he 
without   apparent   equity  demonstrated,  grant  any  thing  to 
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divert  a  cause  out  of  its  due  course.  And  thus  the  (rick- 
ing sort  of  practice,  so  much  used  in  the  Court  formerly  was 
greatly  diminished.  And  the  solicitors  were  fearfiil  of  using 
art;  for  being  taken  napping  they  never  escaped  sharp 
reproof,  and  the  cause  fared  no  wit  the  better  for  it,  and 
their  own  credit  suffered. 

"  His  Lordship  set  his  face  also  against  the  infinite  delays 
by  rehearings,  re-references  and  new  Trials;  in  all  which 
cases,  he  was  so.  difficult  that  nothing  but  the  plainest  rea- 
son in  the  World,  or  rather  necessity  drew  him  to  yield 
to  grant  them."* 

The  new  chancellor  especially  directed  his  reforming 
views  to  the  state  and  raal-practices  of  the  Register's 
office,  a  branch  of  the  court  which  has  always  needed 
examination  and  amendment. 

"  The  last  instance  of  his  Lordship's  care  of  the  Suitors 
was  to  quicken  the  dispatch  at  the  Register's  Office,  and  (if 
possible)  to  break  the  neck  of  those  wicked  delays  used 
there.  This  was  the  hardest  matter  to  redress  that  belonged 
to  the  Court.  The  Registers  is  a  patent  office,  and  the  poor 
men,  the  deputies,  come  into  their  employ  upon  very  hard 
terms,  and  the  charge  of  presents  and  new  years'  gifts  adds 
to  the  weight  upon  them,  so  as  they  are  forced  to  bush 
about  for  ways  and  means  to  pay  their  rent  and  charges,  and 
gather  an  estate,  as  they  think  must  be  done,  in  a  few  years; 
wherein  they  are  not  wanting  to  use  their  best  endeavour, 
lest  they  suffer  in  the  reputation  of  their  skill.  And  accord- 
ingly scarce  an  order  passeth  without  bribes  for  expedition  in 
that  quarter;  and  that  is  an  article  in  the  Solicitor's  bill,  as 
much  of  course  as  the  fee  for  the  order.  His  Lordship  used  to 
chide  them  publicly  when  justly  complained  of  (and  it  could 
scarce  be  otherwise  than  justly)  and  also  be  very  ready  and  easy 
to  admit  of  complaints.    And  to  prevent  the  colour  they  used 

*  Life  of  L.  K.  Guilford,  p.  201. 
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for  delay  in  Cases  decreed  upon  points  nieely  decided,  and 
also  to  prevent  motions  for  settling  such  orders,  which  often 
was  done  to  jog  the  matter  again,  and  see  if  the  opinion  of 
the  court  would  alter,  his  Lordship  hath  frequently  ordered 
the  register  to  attend  him  jn  the  afternoon  and  take  the 
ordering  part  penned  by  himself.  And  his  Lordship  was  de- 
sirous, for  his  own  satisfaction,  in  many  cases  to  do  so;  for  if 
the  reasons  of  his  decree  were  special,  and  such  as  came  not 
under  every  cap,  he  cared  not  to  leave  the  expression  of 
them  to  the  precipitate  dispatch  of  a  blundering  Register. 
At  length  the  Register  finding  what  was  agreeable  to  his 
Lordship's  mind,  and  what  kind  of  orders  he  was  careful  in 
pronouncing,  thought  fit,  of  their  own  accord,  in  such  cases 
to  attend  his  Lordship  with  their  penning,  and  receive  his 
Lordship's  sense  and  corrections;  and  he  always  took  it  well 
when  they  did  so,  and  was  never  uneasy  to  them.  And  the 
memorable  Register,  Mr.  Henry  Devenish  was  very  well 
thought  of  by  his  Lordship  for  his  candid  application  to  him 
?n  that  kind."* 

Lord  Guilford  bestowed  a  personal  attention  on  the 
drawing  up  of  his  orders  and  decrees,  conformably  with 
tjie  principles  on  which  his  judgments  were  founded, 

f  It  was  his  Lordship's  manner  when  he  sat  in  the  Court, 
to  hold  in  his  hand  the  paper  of  causes  ;  and  if  any  thing 
moved  in  his  thoughts  considerable,  either  towards  regula- 
tion of  abuses,  improving  the  forms  and  course  of  the  Court, 
or  (in  the  hearing  of  causes)  of  nice  reason  and  difficult  to 
determine,  he  called  for  the  register's  pen,  and  wrote  it 
upon  the  day  paper.  He  was  much  used  to  write  upon  his 
hand  and  could  do  it  very  steadily;  and  when  he  came  home, 
he  laid  by  the  paper  with  others  he  had  so  wrote  upon,  that 
if  he  would  form  a  more  solemn  report  of  the  Case,  he  had 

«  Life,  p.  202. 


2-21 

the  hint  easily  to  do  it.  But  he  might  also  have  another 
end  in  it;  for  if  (as  was  touched  before)  a  decree  was  pro- 
nounced with  exquisite  terms  and  distinctions,  his  Lordship 
did  not  always  leave  the  drawing  of  the  order  to  the 
register ;  for  if  he  mistook  the  sense  of  the  Court,  then 
certainly  followed  Rehearings  or  motions  to  settle  the  order; 
and  sometimes  the  Register  himself,  if  he  doubted,  would 
come  to  his  Lordship  to  explain  his  sense  to  him.  But  his 
chief  care  of  this  kind,  was  when  the  subject  matter  of  the 
cause  was  touchy,  and  great  men,  or  great  parties  concerned 
themselves  in  it,  and  there  might  afterwards  follow  some 
calumny  or  complaint."* 

Lord  Guilford  did  intend  to  have  drawn  up  a  well 
considered  and  digested  set  of  rules  and  orders  for  a 
more  thorough  and  sweeping  regulation  of  the  practice, 
"  which  had  gone  a  great  way  towards  purging  out  the 
peccant  humours  of  the  court ;"  but  the  short  period  of 
his  chancellorship  did  not  allow  him  sufficient  time  to 
realize  his  praiseworthy  resolves :  indeed,  he  may  be 
truly  said  to  have  fallen  a  victim  in  the  cause  of  justice  ; 
North  tritely  observes  that  he  cannot  call  Lord  Guilford's 
promotion  to  the  seals  a  preferment,  which  iC  in  truth 
(and  as  his  lordship  understood)  was  the  decadence  of 
all  the  joy  and  comfort  of  his  life ;  and  instead  of  a  fe- 
licity, as  commonly  reputed,  it  was  a  disease,  like  a 
consumption,  which  rendered  him  heartless  and  dispirited, 
till  death  came,  which  only  could  complete  his  cure."f 

The  arrear  of  business  was  a  constant  pressure  on  his 
mind,  and  from  the  following  passage  appears  to  have 
cost  him  his  life. 

"  Nothing  sat  heavier  upon  his  spirits,  than  a  great 
arrear  of  business,  when  it  happened  ;    for  he  knew  well 
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that,  from  thence,  there  sprang  up  a  trade,  in  the  Register's 
Office  called  Heraldry,  that  is  buying  and  selling  prece- 
dence in  the  paper  of  Causes,  than  which  there  hath  not 
been  a  greater  abuse  in  the  sight  of  the  sun.  If  men  are 
not  forward,  the  officers  know  how  to  make  them  come  on  and 
pay;  for  they  will  expressly  postpone  the  unprofitable  cus- 
tomers, and  so  bring  them  to  a  sort  of  redemption.  There- 
fore if  the  paper  of  Causes  is  not  well  watched  by  the  Court, 
and  the  Officers  sometimes  checked  (for  which,  at  best,  there 
will  be  occasion  enough)  no  man  without  a  vast  expence, 
shall  know  surely  when  his  cause  will  come  on.  And  as  a 
poor  Treasury  makes  a  rich  Treasurer,  so  this  grievance  is 
greatest,  when  the  Court  itself  wants  dispatch.  For  the 
Causes  left  one  day,  are  Remanets  to  the  next,  and  so  on  to 
the  next,  that  there  are  attendances  enough  on  that  account. 
But,  when,  over  night,  a  man  sees  his  Cause  the  first  in  the 
Paper,  and  next  morning  finds  it  at  the  bottom,  his  disap- 
pointment is  great;  and  he  will  be  told  that,  without  a  touch 
of  purchaseable  heraldry,  he  will  never  be  sure  of  his  time. 
I  have  heard  his  Lordship  say  that  he  never  slept  well  if  in 
his  paper  over  night,  he  found  a  great  arrear  of  Causes:  So 
concerned  was  he,  lest  he  might  not  be  able  to  dispatch  them. 
And  according  to  this  compassionate  intention,  he  laboured 
continually  to  retrench  superfluities,  as  well  in  the  modes 
of  the  Bar  practice  as  in  the  passing  Orders,  and  other  office 
dispatches.  By  which  means  at  length  he  got  the  mastery 
of  the  Court;  and  his  remanets  (if  any,)  were  few,  and  a  mo- 
derate day  often  spent  them,  and  then  his  heart  was  at  ease, 
This  continued  till  the  Parliament  and  (more  unhappily)  his 
own  weakness,  came  on,  and  made  him  unable  to  continue 
that  close  application  to  the  business  of  the  Court,  and  for 
want  of  due  time  allowed  for  hearing  of  Causes,  the  reins 
of  the  Court  grew  loose,  and  the  Paper  became  loaded  with 
Remanets,  which  to  see  was  of  itself,  to  him  a  sickness. 
And  I  am  confident  it  was  one,  and  not  the  least  ingredient, 
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in  bringing  forward  upon  him  that  fatal  distemper,  which 
after  it  had  once  seized,  never  left  him  till  he  died."* 

Although  Lord  Guilford  survived  the  accession  of 
James  II.,  and  retained  the  seals,  yet  the  history  of 
his  chancellorship  is  more  properly  concluded  in  the 
former  reign.  From  the  full  details  of  his  judicial  ca- 
reer given  in  this  chapter,  the  deplorable  state  of  the 
court  is  manifest.  The  lord  keeper  is  accused  by  some 
contemporary  writers  of  having  aggravated  the  evils  of 
the  system,  and  of  corruption  in  his  high  office.  Burnet 
dismisses  him  in  the  same  bitter  spirit  in  which  he  intro- 
duced his  name.  "  The  Lord  Guilford,  North,  was  now 
"  dead.  He  was  a  crafty  and  designing  man.  He  had 
"  no  mind  to  part  with  the  great  seal ;  and  yet  he  saw 
"  he  could  not  hold  it  without  an  entire  compliance  with 
"  the  pleasure  of  the  court.  An  appeal  against  a  decree 
"  of  his  had  been  brought  before  the  lords  in  the  former 
ei  session  :  and  it  was  not  only  reversed  with  many 
"  severe  reflections  on  him  that  made  it,  but  the  earl 
"  of  Nottingham,  who  hated  him,  because  he  had  en- 
"  deavoured  to  detract  from  his  father's  memory,  had 
66  got  together  so  many  instances  of  his  ill  adminis- 
"  tration  of  justice,  that  he  exposed  him  severely 
"  for  it.  And  it  was  believed,  that  gave  the  crisis 
"  to  the  uneasiness  and  distraction  of  mind  he  was 
"  labouring  under.  He  languished  for  some  time ; 
"  and  died  despised  and  ill  thought  of  by  the  whole 
"  nation."f  It  is  extremely  difficult,  at  this  distance 
of  time,  and  in  the  absence  of  all  the  chief  facts 
on  which  these  accusations  were  founded,  to  discrimi- 
nate between  truth  and  falsehood,  or  accurately  to  es- 

*  Life,  p.  205. 
t  Burnet,  Own  Times,  vol.  iii.  p.  84. 


224 

timate  the  character  of  Guilford.  It  is  indisputable 
however  from  the  foregoing  pages,  that  the  lord  keeper 
was  sincerely  interested  in  a  reform  of  the  general  system 
of  law  :  perhaps,  as  he  got  older,  the  ardour  of  his  earlier 
years  declined  ;  and  when  he  obtained  power  he  either 
experienced  the  influence  of  it  on  his  own  integrity,  or 
he  discovered  and  was  daunted  with  the  difficulty  of  com- 
passing innovation  and  amendment.  When  lord  chief 
justice  of  the  Common  pleas,  North  asserts  "that  he 
bent  his  thoughts  very  much  to  regulating  what  was 
amiss  in  the  law.  For  it  is  impossible  but,  in  process 
of  time  as  well  from  the  nature  of  things  changing,  as 
corruption  of  agents,  abuses  will  grow  up  ;  for  which 
reason,  the  Law  must  be  kept  as  a  Garden,  with  fre- 
quent digging,  weeding,  turning,  &c.  That  which,  in 
one  age,  was  convenient,  and  perhaps,  necessary,  in 
another,  becomes  an  intolerable  nuisance/'*  He  was 
accustomed  to  commit  to  paper  "  hints  of  amendments  in 
the  law,"  and  among  his  papers  were  found  several 
similar  draughts  of  Acts  of  Parliament.  Thus  much 
it  was  but  justice  towards  Lord  Guilford  to  record  :  and 
in  the  words  of  his  biographer — "  we  take  leave  of  the 
high  court  of  Chancery  (a  gross  cargo  upon  the  shoul- 
ders of  the  Lord  Keeper)  having  little  or  nothing  more 
to  say  of  that  grand  judicial  province."f 

Having  now  concluded  a  brief  sketch  of  what  may  be 
termed  the  official  history  of  the  court  of  Chancery 
during  the  reign  of  Charles  II.,  the  legislative  measures 
for  the  amendment  and  reform  of  the  law  may  be  shortly 
and  chronologically  mentioned.  They  were  few  and  un- 
important, but  display  a  full  knowledge  of  the  long 
existing  abuses  and  some  intention  of  applying  a  legis- 

*  Life,  p.  109.  t  Ibid.  p.  227. 
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lative  remedy.  The  parliamentary  proceedings  on  the 
subject  of  the  equity  and  appellate  jurisdiction  of  the 
House  of  Lords  form  a  very  important  era  in  the  history 
of  the  English  Equity  law,  and  is  certainly  part  of  the 
immediate  subject  of  the  court  of  Chancery ;  but  the 
details  would  be  so  long  that  the  reader  must  be  referred 
to  Hargrave's  edition  of  Hale,  the  journals  of  the  two 
houses  of  parliament  in  this  reign,  and  numerous  well 
known  contemporary  treatises  in  which  the  subject  was 
voluminously  and  learnedly  discussed.  For  the  same 
reason  also  the  proceedings  on  the  legislative  powers 
of  the  Spiritual  Lords,  (on  both  which  subjects  the 
author  has  large  collections  of  works  and  manuscripts) 
must  be  omitted,  as  too  discursive,  and  indeed  not  alto- 
gether relevant  to  the  restricted  object  of  these  pages. 

The  parliamentary  debates  and  histories  afford  no 
information  respecting  the  occasional  discussions  on  the 
law  and  judicial  establishments  ;  and  a  few  scanty  par- 
ticulars only  can  be  gleaned  from  the  journals. 

The  first  parliament  of  Charles  II.,  in  1660,  appears 
to  have  immediately  taken  up  the  subject  of  law  reform, 
either  with  the  sincere  intention  of  prosecuting  it,  or  to 
appear  to  do  so.  The  following  is  the  entry  on  the  jour- 
nals of  the  first  session :  u  Resolved, — That  a  Committee 
"  be  appointed  to  consider  of  the  regulations  of  the  fees 
"  of  all  Courts  and  Offices,  through  the  kingdom,  and 
ci  to  receive  and  examine  all  complaints  of  extorted  fees; 
"and  to  prepare  tables  of  fees  for  such  Courts  and 
"  Offices ;  and  also  to  consider  of  the  burthen  on  She- 
"  riffs  in  passing  of  their  accounts ;  and  from  time  to 
"  time  to  report  to  the  House."*  This  committee  con- 
sisted of   eighty  members,    comprehending  the   distin- 

*  Commons'  Journals,  vol.  viii.  p.  130.    24  August. 
G  g 
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guished  names  of  Hale,  Prynne,  Glyn  and  other  eminent 
persons.  They  met  every  Tuesday  afternoon,  in  the 
inner  court  of  wards.  The  result  of  their  labours  does 
not  very  clearly  appear.  In  1661,  a  bill  was  introduced  to 
ascertain  and  establish  the  fees  of  the  masters  in  chancery, 
which  was  fully  discussed  and  several  amendments  pro- 
posed.* And  at  the  same  time  an  order  appears  "  That 
u  a  grand  Committee  for  regulating  the  Courts  of 
"  Justice  do  sit  upon  Mondays  ;  and  that  they  take  into 
"  consideration  the  several  fees  in  all  the  Courts,  Offices, 
"  and  Prisons,  and  particularly  the  fees  in  the  Exche- 
"  quer  upon  passing  Sheriffs  accounts ;  and  they  are  to 
u  send  for  persons,  papers  and  records,  from  all  Courts, 
"  Offices,  and  Prisons."f  On  the  27th  of  June,  the 
above  mentioned  chancery  bill  passed  the  house  of  com- 
mons— u  A  Bill  for  ascertaining  and  establishing  the 
"  fees  of  the  Masters  of  the  Chancery  in  ordinary,  being 
"  ingrossed,  was  this  day  read  the  third  time,  Resolved, 
"  That  the  said  Bill  should  pass.  And  the  question 
"  being  put,  whether  the  Title  of  the  said  Bill  should  be, 
€C  An  Act  for  ascertaining  and  establishing  the  fees  of 
li  the  Masters  of  the  Chancery  in  ordinary  ;  The  same 
"  passed  in  the  affirmative,  that  this  should  be  the  Title 
"  of  the  said  Bill." %  This  bill  was  agreed  to  by  the 
lords,  whose  assent  was  brought  by  two  appropriate 
messengers: — "  A  message  from  the  Lords,  by  Sir  Jus- 
"  tinian  Lewyn,  and  Sir  Mundiford  Brampston,  two  of 
"  the  Masters  of  Chancery; — Mr.  Speaker,  The  Lords 
"  have  commanded  us  to  tell  you,  that  they  do  concur 
"  with  you  in  two  Bills  you  sent  up  to  them ;  the  one 
"  being  for  the  confirming  of  public  Acts  ;  and  the  other 

*  Commons1  Journals,  vol.  viii  p  276    20  June,  1661. 
f  Ibid.  t  Ibid,  p  282 
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"  for  ascertaining1  the  fees  to  the  Masters  of  Chan- 
"  eery."* 

The  provisions  of  this  bill  are  unknown.  It  unac- 
countably appears  in  the  list  of  Private  Acts,  entitled 
"  An  Act  for  ascertaining  and  establishing  the  fees  of  the 
Masters  of  the  Chancery  in  Ordinary." 

A  praiseworthy  attempt  is  recorded  in  the  journals  of 
the  house  of  commons,  1666,  to  revise  and  consolidate  the 
Statute  law ;  and  it  was  the  last  instance  till  the  recent 
partial  though  judicious  labours  of  Mr.  Peel.  The  fol- 
lowing entry  is  extracted:  "  Resolved — That  a  com- 
"  mittee  be  appointed  to  confer  with  such  of  the  Lords, 
"  the  Judges,  and  other  persons  of  the  long  robe,  who 
"  have  already  taken  pains  and  made  progress,  in  pe- 
"  rusing  the  Statute  Laws ;  and  to  consider  of  repealing 
"  such  former  Statute  Laws  as  they  shall  find  necessary 
"to  be  repealed;  and  of  expedients  of  reducing  all 
"  Statute  Laws  of  one  nature,  under  such  a  method  and 
*'  head  as  may  conduce  to  the  more  ready  understand- 
"  ing,  and  better  execution  of  such  laws."f  The  Soli- 
citor General  Finch,  Serjeant  Maynard,  Prynne  and 
many  other  able  lawyers  were  members  of  the  commit- 
tee, but  we  have  no  further  information  or  result  than 
that  they  sat  de  die  in  diem. 

Some  general  bills  were  brought  in  to  different  par- 
liaments and  sessions  of  this  reign  for  reducing  fees, 
abating  litigious  actions,  and  other  wholesome  judicial 
reforms,  but  no  effective  measures  were  carried. J  A 
few  immaterial  statutes  were  passed  for  the  prevention 

*  Comm.  Journ.  vol.  viii.  p.  292.  6  July,  1661,    Lords'  Journ.  vol.xi.  p. 300, 

f  Comm.  Journ.  vol.  viii.  p.  631.  5  Oct ,  1666, 

%  Ibid.  vol.  ix.  pp.  78,  289,  296,  378,  &c. 
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of  oppressive  arrests  and  delays  in  suits,*  for  the  more 
effectual  proceeding  upon  distresses  for  rent,f  and  to 
accelerate  judgment  on  writs  of  error  brought  in  the 
Exchequer,;);  &c.  but  no  general  remedial  measures  were 
introduced  or  contemplated  for  the  improvement  of  any 
one  jurisdiction  excepting  that  of  the  court  of  Chan- 
cery. On  February  23,  1666,  a  grand  attack  appears 
to  have  been  made  on  the  long  standing  abuses  of  the 
equity  courts,  in  a  committee  of  the  whole  house  of  Com- 
mons, for  the  consideration  of  grievances.  Mr.  Sawyer, 
the  chairman  of  the  committee,  reported  two  votes,  which 
were  read  at  the  clerk's  table ;  one  of  which,  relating  to 
the  chancery,  is  now  extracted. 

"  That  it  is  the  opinion  of  this  Committee  that  the  ex- 
traordinary power  and  jurisdiction  of  the  High  Court  of 
Chancery  and  other  Courts  of  Equity,  in  matters  determin- 
able at  the  common  law,  is  grievous  to  the  subject. 

"  That  it  is  the  opinion  of  the  Committee,  That  the  House 
be  moved  to  appoint  a  Committee  to  bring  in  a  Bill  or  Bills 
for  redressing  and  regulating  all  extraordinary  power  and 
jurisdiction  exercised  by  the  High  Court  of  Chancery,  and 
other  Courts  of  Equity  in  matters  determinable  at  the  com- 
mon law.  And  he  humbly  moved  from  the  said  Committee, 
That  the  House  would  resolve  again  into  a  Committee  of 
the  whole  House  on  Thursday  Morning  next,  to  consider 
of  grievances  at  ten  of  the  Clock.  The  first  of  the  said  two 
votes  or  resolves  of  the  said  Committee  of  the  whole  House 
being  again  read ; 

"  The  Question  being  put — That  this  House  doth  agree 
with  the  Committee  in  the  said  vote  ; 

"  A  motion  being  made  for  an  amendment  therein,  by 

*  13  Charles  ll.stat.  ii.c.  2— and  17  Cha.  c.  viii. 
f  17  Cha.  c.  vii.  J  20  Cha.  c.  iv. 
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taking  away  the  word  "of,"next  after  the  word  "  jurisdiction," 
and  inserting  the  words  "  exercised  by"  instead  thereof; 
It  was,  upon  the  question,  agreed  to  be  amended  accordingly. 

"  The  Question  being  put — That  this  House  doth  agree 
with  the  Committee  in  the  said  Vote  so  amended ; 

"  It  was  resolved  in  the  affirmative. 

"  Resolved — That  the  extraordinary  power  and  jurisdic- 
tion, exercised  by  the  High  Court  of  Chancery,  and  other 
Courts  of  Equity  in  matters  determinable  at  the  common 
law,  is  grievous  to  the  subject.  The  latter  of  the  said  votes 
being  again  also  read,  was  upon  the  question  agreed  to. 

"  Resolved — That  this  House  doth  agree  with  the  said 
Committee  of  the  whole  House,  That  a  Committee  be  ap- 
pointed to  bring  in  a  Bill  or  Bills  for  redressing  and  regu- 
lating all  extraordinary  power  and  jurisdiction  exercised  by 
the  High  Court  of  Chancery,  and  other  Courts  of  Equity, 
in  matters  determinable  at  the  common  law,  And  it  is 
referred  to  Sir  Francis  Winington,  Mr.  Serjeant  Maynard, 
Mr.  Williams,  Sir  Tho.  Lee,  Sir  Thorn.  Meres,  Mr. 
Sacheverell,  Col.  Titus,  Mr.  Crowch,  Mr.  Mallett,  Sir 
Edward  Deering,  Mr.  Sawyer,  Mr.  Serjeant  Rigby,  Sir 
John  Otway,  Mr.  Westfaling,  Mr.  Whorwood,  Mr.  Powle, 
Mr.  Eyres,  Sir  John  Mallett,  Mr.  Maynard,  Mr.  Finch,  and 
all  the  Gentlemen  of  this  House  of  the  long  robe,  or  any 
three  of  them,  to  prepare  and  bring  in  the  said  Bill  or  Bills 
accordingly.* 

Of  the  proceedings  of  this  Committee  the  author  has 
been  unable  to  discover  any  trace  or  information,  but  in 
the  journals  of  the  following  year,  February  7,  1667,  the 
following  entry  appears — "  a  bill  for  regulating  the  pro- 
ceedings in  the  high  court  of  Chancery  was  read  the  first 
time — resolved,  &c.  that  the  bill  be  read  a  second  time, 
on  Tuesday  next  after  ten  of  the  clock. "f     No  further 

*  Comm.  Journ,  vol.  ix.  p.  38S  t  lbitl-  P  434. 
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mention  of  this  bill  appears.  In  the  following  year 
another  was  introduced  for  the  regulation  of  the  Six 
Clerks'  office,  which  was  read  a  second  time  and  com- 
mitted— but  where  to  is  likewise  undiscoverable.*  These 
few  abortive  attempts  were  all  that  the  legislature  made 
on  this  important  subject!  Parliaments  were  intermit- 
tent, and  the  lawyers  more  occupied  in  turning  the  law 
to  account  than  in  amending  it.f 

The  press,  notwithstanding  the  licensing  revival,  was 
more  active  than  the  legislature  in  exposing  the  state  of 
the  law,  and  suggesting  plans  for  its  improvement. 
Some  Chancery  Poets  have  been  cited  in  these  pages, 
from  whose  poetic  effusions  the  national  feeling  may  be 
gathered.  The  comic  muse  of  Butler,  in  this  and  the 
preceding  reign,  was  frequently  employed  in  exposing 
law-craft.  Hudibras  abounds  with  passages  of  severe 
and  caustic  reflection.  The  folly  of  "  going  to  law''  in 
England  he  thus  wittily  jeers  : — 

He  that  with  injury  is  griev'd, 

And  goes  to  Law,  to  be  reliev'd, 

Is  sillier  than  a  sottish  chowse, 

Who,  when  a  thief  has  robb'd  his  house, 

Applies  himself  to  cunnina  men, 

To  help  him  to  his  goods  again ; 

When  all  he  can  expect  to  gain, 

Is  but  to  squander  more  in  vain.J 


*  Ibid.  p.  7?. 


t  See  also  a  few  trivial  propositions  and  reports  from  the  Law  Com- 
mittee, Commons'  Journals,  1064,  February  7,  8,  10,  13,  10.— Nov.  24.-^- 
Pec.  14.— March  1,  &c. 

X  Hudibras,  part  iii,  eanto  iii.  1.  529. 
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The  readiness  of  procuring  equity  evidence  is  shewn 
in  the  following  lines  : — 

Does  not  in  Chanc'ry  ev'ry  man  swear 

What  makes  best  for  him  in  his  answer  ? 

Is  not  the  winding  up  witnesses 

A  nicking  more  than  half  the  bus'ness  ? 

For  witnesses,  like  watches,  go 

Just  as  they're  set,  too  fast  or  slow. 

And  where  in  conscience  they're  straight-lac'd, 

Tis  ten  to  one  that  side  is  cast. 

In  the  humourous  description  of  Whachum,  Sidro- 
phel's  Journeyman,  we  have  an  incidental  allusion  to 
bills  in  chancery,  with  fifteen  lines  in  each  sheet,  and  six 
Words  in  a  line  : — 

A  paultry  wretch  he  had,  half-starv'd, 

That  him  in  place  of  Zany  serv'd, 

Hight  Whachum,  bred  to  dash  and  draw, 

Not  wine,  but  more  unwholesome  law  ; 

To  make  twixt  words  and  lines  huge  gaps, 

Wide  as  meridians  in  maps ; 

To  squander  paper,  and  spare  ink, 

Or  cheat  men  of  their  words,  some  think.* 

He  speaks  satirically  of  those  soft  persons  who — 
Fly  for  refuge  to  the  hostess 


Of  th'  inns  of  court  and  Chancery,  justice ; 
Who  might,  perhaps,  reduce  his  cause 
To  the  ordeal  trial  of  the  laws ; 
Where  none  escape,  but  such  as  branded 
With  red  hot  irons  have  past  bare-handed,  f 

*  Hudibras,  part  ii.  canto  iii.  1. 323.         f  Part  "••  c*  *•  *■  49,# 
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The  endless  chicaneries  and  immortal  duration  of  a 
suit,  Hudibras  celebrates  in  the  following  lines  : — 

For  Lawyers,  lest  the  Bear  defendant, 
And  plaintiff  Dog,  should  make  an  end  on't, 
Do  stay  and  toil  with  writ  of  error, 
Reverse  of  judgment  and  demurrer, 
To  let  them  breathe  awhile,  and  then 
Cry  whoop  !  and  set  them  on  again  ; 
Until  with  subtle  cobweb  cheats, 
They're  caught  in  knotted  law,  like  nets, 
In  which,  when  once  they  are  entangled, 
The  more  they  stir,  the  more  they're  tangled ; 
For  while  their  purses  can  dispute, 
There  is  no  end  of  th'  immortal  suit !  * 

He  poetises  the  peculiar  craft  of  the  lawyers  in  never 
exposing  their  own  profession  to  the  profane  touch  of 
the  reformer's  hand  : — 

For  Lawyers  are  too  wise  a  nation, 
T'  expose  their  trade  to  disputation. 


*  Butler  humorously  describes  his  Knight  applying  to  <c  Counsel  in  hi? 
love  affairs'" — who — 

" found  him  mounted,  in  his  pew, 

With  books  and  money  placM  for  shew, 
Like  nest  eggs,  to  make  clients  lay, 
And  for  his  false  opinion  pay." 

In  another  poem,  "  The  Progress  of  Honesty,  or  a  view  of  the  Court  and 
City,"  a  similar  satire  appears: — 

"  Discord's  apattment  different  was  seen, 

He  had  a  Lawyer  been ; 

One  that,  if  fee  were  large,  loudly  could  bawl ; 

But  had  a  cough  o'  the'  lungs,  if  small : 

And  never  car'd  who  lost  if  he  might  win. 

His  shelves  were  cramnTd  with  processes  and  writs, 

Long  rolls  of  parchment,  bonds,  citations,  wills; 

Fines,  errors,  executions,  and  eternal  chancery  bills" 
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Butler's  severe  character  and  satire  of  Lord  Shaftes- 
bury is  well  known  as  one  of  the  most  bitter  personal 
invectives  extant.*  The  following  lines,  on  the  tem- 
porising secession  of  Lord  Chancellor  Nottingham  from 
Parliament,  also  wittily  describe  the-*political  necessity  of 
lawyers  submitting  themselves  to  the  court. 

Ask  me  no  more  why  little  Finch 
From  Parliament  began  to  winch  ? 
Since  such  as  dare  to  hawk  at  kings, 
Can  easie  clip  a  Finch's  wings. f 

These  poetical  effusions,  which  might  be  greatly 
multiplied,  may  be  considered  as  puerile  quotations,  but 
they  are  useful  to  shew  the  degraded  state  of  a  dignified 
profession,  and  the  popular  contempt  of  the  courts  of 
justice,  resulting  from  the  abominable  system  of  political 
corruption  and  patronage  detailed  in  these  pages. 

Numerous  contemporary  works  and  pamphlets  might 
be  quoted  to  prove  the  deplorable  state  of  the  court  of 
Chancery  at  this  period,  both  as  to  arrear  of  business, 
the  delay  and  expence  of  the  process,  and  the  contra- 
dictory nature  of  the  decisions  ;  but  the  reader  is  doubt, 
less  sufficiently  satisfied  of  the  facts. 

Whitelocke,  in  his  notes  on  the  King's  Writ,  said  to 
have  been  expressly  composed  for  the  illumination  of 
Charles  II.,  thus  remarks  on  an  eulogy,  by  Lord 
Ellesmere,  of  the  chancery  jurisdiction — u  I  shall  not 
impeach    this    encomium,    because    the    author   was  a 

*  Hudibras,  part  iii.  canto  2.1.  351. — Lord  Shaftesbury  is  equally  cele- 
brated by  Dryden  (in  Absalom  and  Ahitophel)  and  by  the  author  of  The 
Progress  of  Honesty,  p.  22. 

f  Loyal  Songs,  vol,  i.  p,  42. 
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chancellor  ;  nor  insert  my  notes  upon  it,  (though  I  have 
had  too  much  experience  of  this  authority :)  because  I 
then  should  be  inforced  too  much  to  indulge  my  selfe. 
Butt  I  shall  only  propound  this  caution  :  to  keep  within 
the  bounds  of  that  description,  and  not  to  ingrosse  too 
many  particular  causes  in  that  court:  least  it  prove 
a  mischiefe  to  the  subject,  and  a  bane  to  the  autho- 
rity."* 

Some  remarks  on  the  Equity  jurisdiction,  published  at 
this  period,  in  Hunt's  "  Argument  for  the  Bishops' 
right,"f  are  worth  quotation,  as  illustrative  of  the 
opinion  of  men  of  sense  ami  honesty  on  the  state  of  the 
court  of  Chancery  : — 

"  There  is  nothing  so  great  a  reproach  to  a  nation,  than 
to  have  laws  that  are  confessedly  not  good  and  equal,  to  con- 
tinue them  ;  and  yet  to  allow  of  an  authority  to  reproach 
them  with  iniquity :  that  our  courts  of  law,  should  be  under 
rules  and  obligations  to  pronounce  judgments,  which  a  single 
gentleman  shall  authoritatively  controul  and  condemn,  as 
unrighteous:  that  law  and  equity  should  be  opposites;  that 
a  judgment  must  be  made  up,  and  formed  in  a  case,  and 
what  is  equal,  just  and  fit  therein,  must  not  be  considered, 
though  it  can  be,  and  will,  in  another  court,  have  a  judicial 
consideration. 

"  Our  judges  at  law,  take  themselves  bound,  not  to  hear 
or  regard  the  allegations  of  the  defendants  against  the 
plaintiffs  pretence,  which  ought  in  good  reason  to  bar  them 
therein  ;  or  at  least  qualify  the  judgments,  when  the  same 
matter  shall  be  heard  in  Chancery,  and  prevail  either  wholly 
to  set  aside  or  to  qualify  the  same  judgments. 

"  This  is  not  only  to  be  complained  of  as  derogatory  to 

*  Whitelock's  Notes,  vol.  ii.  p.  390,  chap.  cv.  Commentary  on  the  clause 
"  To  us  in  our  Chancery." 

f  Argument,  &c.  by  Thomas  Hunt,  Esq  8vo.  Loudon,  1G82. 
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the  reputation  of  the  wisdom  of  the  nation,  but  is  insuffer- 
ably oppressive  to  the  subject,  by  the  multiplicity  of  suits, 
tedious  and  vexatious  delays  ;  nay  by  this  ill  contrivance,  the 
expences  sometimes  equal,  sometimes  exceed  the  value  of 
the  right,  which  is  litigated,  and  which  is  worse,  the  event 
of  the  suit  is  very  uncertain  and  fortuitous.  But  this  is  not 
all,  our  law  it  seems  is  not  a  rule  that  extends  itself  to  all 
causes  ;  and  we  have  rights  confessedly,  such,  and  which  can 
be  judicially  remedied,  to  which  the  common  law  extends  no 
relief:  for  a  thousand  causes  in  a  year,  are  for  that  reason 
heard  in  the  court  of  Chancery. 

"  Two  such  reproaches,  no  nation  but  ours  hath  ever  yet 
incurred  or  suffer'd :  for  law  and  equity  is  no  where  else 
opposed,  and  every  right  hath  his  remedy  by  the  law  of  the 
country  but  ours. 

"  The  first  great  occasion  to  the  rise  of  the  Chancery  was 
feoffments,  made  upon  trust,  to  uses  in  the  time  of  our  war- 
ring about  the  title  of  the  crown  to  avoid  forfeitures.  The 
judges  in  tenderness  to  the  condition  and  necessities  of  those 
times,  did  judge,  that  an  use  was  no  right,  though  most 
certainly  it  is  :  for  it  is  jus  ad  rem  that  nothing  might  be  for- 
feited when  it  depended  upon  chance  whether  a  man  should 
be  a  good  subject  or  a  traitor,  and  the  same  consideration 
easily  admitted  of  any  authority  that  would  interpose  to 
relieve  against  those  who  would  abuse  or  deny  such  trusts ; 
and  nobody  brought  into  question  that  authority,  by  which  a 
piece  of  justice,  so  necessary  to  the  nation,  was  administered. 
Another  great  reason  of  the  business  of  the  court  of 
Chancery,  is  that  which  we  before  mentioned,  that  we 
have  not  improved  the  statute  of  Westm.  2  c.  24,  and  the 
third  is  the  ill  conducting  of  our  laws :  our  ancient  judges 
were  infected  with  the  monkery  of  that  time,  men  of  no 
learning  and  of  a  vain  subtilty.  The  theology  of  those  times 
was  insipid,  and  most  trifling,  and  the  administration  of 
justice  agreably  turned  into  a  vain  art  of  disputing  the  apices 
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juris,  and  a  subtilty  was  used,  too  line  for  business,  and  to 
govern  the  affairs  of  men  that  governed  themselves  by  none 
of  those  superfineries.  They  argued  without  discourse,  or 
discoursed  from  positive  rules  or  presidents,  which  were 
almost  the  same  with  them  as  rules  of  law,  and  not  from  the 
true  merits  of  the  cause,  and  its  own  particular  reasons  of 
right. 

"  And  the  common  law,  which  is  lex  non  scripta,  i.  e.  that 
which  a  wise  judicature  should  declare,  upon  the  considera- 
tion of  the  present  case,  was  by  the  proceedings  of  our 
Courts,  turned  into  a  lex  scripta,  positive  and  inflexible;  and 
the  rule  of  justice  could  not  accommodate  itself  to  every 
case,  according  to  the  exigency  of  right  and  justice. 

"  But  if  it  were  considered  that  there  can  be  no  prescrip- 
tion against  justice,  that  no  presidents,  where  a  right  hath 
not  been  relieved,  can  be  pretended  why  it  should  not  be 
assisted  hereafter :  and  if  a  matter  pleaded  in  bar,  upon 
which  the  defendant  will  be  certainly  relieved  in  Chancery, 
may,  notwithstanding  it  hath  not  heretofore,  be  hereafter 
allowed  in  our  law  courts,  we  should  be  in  a  great  mea- 
sure restored  to  our  easy,  expedite,  cheap  and  certain  justice, 
which  the  methods  of  our  common  law  courts  hath  most  ex- 
cellently provided,  until  a  parliament,  sometime  or  other, 
may  consider  whether  it  be  not  fit  to  take  it  quite  down,  by 
enabling  courts  of  law,  to  do  true  right  in  all  causes  that 
shall  come  before  them  :  for  nothing  renders  the  Chancery 
tolerable,  but  the  most  exemplary  virtue  and  great  endow- 
ments of  our  present  Lord  Chancellor,  in  which  he  is  not 
like  to  have  a  sucessor." — p.  145  to  148. 

Sufficient  has  now  been  cited  to  show  that  in  as  much 
as  the  court  of  Chancery  was  not  amended,  it  must 
necessarily  have  grown  worse,  in  a  ratio,  to  be  esti- 
mated by  the  increase  of  its  business  and  of  the  cases, 
or  contradictory  decisions. 
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The  base  character  of  Charles  the  Second  is  too  well 
known  and  strikingly  pourtrayed  by  all  historians,  to 
require  any  further  exposition  than  that  which  the  fore- 
going pages  amply  afford.  "  He  lived  with  his  ministers 
as  he  did  with  his  mistresses ;  he  used  them,  but  he  was 
not  in  love  with  them.  He  shewed  his  judgment  in  this, 
that  he  cannot  properly  be  said  ever  to  have  had  a 
Favourite,  though  some  might  look  so  at  a  distance."* 
Charles  II.  was  a  profligate  man  and  a  worse  monarch. 
Thus  had  this  country  been  hitherto  governed,  and  thus 
were  its  important  judicial  establishments  built  on  the  sin- 
gle and  sandy  foundation  of  antiquity  !  That  such  conse- 
quences should  have  followed  the  vesting  of  all  political 
power  in  one  man,  was  not  to  be  marvelled  at;  it  is  only  a 
matter  of  surprise  that  knowledge  should  have  triumphed 
over  the  mass  of  ignorance  and  misrule.  The  history 
of  England,  from  the  Conquest  to  the  Restoration,  is 
little  more  than  the  history  of  bad  government,  and  the 
effects  of  favouritism.  The  aristocratical  families  and 
royal  favourites  scrambled  for  the  enjoyment  and  patron- 
age of  political  and  ecclesiastical  preferment,  particularly 
for  the  desirable  office  of  Prime  Minister ;  and  a  sen- 
sible political  writer  has  remarked,  in  reference  to  the 
national  misfortunes  caused  by  their  jarring  contentions, 
"  that  there  never  yet  was  a  prime  minister  in  Britain, 
but  either  broke  his  own  neck,  or  his  master's,  or  both, 
unless  he  saved  his  own  by  sacrificing  his  master's." 
And  another  author  has  given  the  following  curious 
statistical  return  of  the  casualties  of  the  suudry  Prime 
Ministers  who  came  to  such  untimely  end:f — 

*  Character  of  Charles  II.  by  George  Saville,  Marquis  of  Halifax, 
t  A  short  History  of  Prime  Ministers  in  Great  Britain,  Svo.  1733. 
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PRIME  MINISTERS. 

Died  by  the  Halter 3 

Ditto  by  the  Axe     10 

Ditto  by  Sturdy  Beggars    3 

Ditto  untimely,  by  Private  Hands   , , 2 

Ditto  in  Imprisonment 4 

Ditto  in  Exile 4 

Ditto  Penitent     . . « . . , . .  1 

Saved  by  Sacrificing  their  Masters    4 

Sum  Total  of  Prime  Ministers,  31 

No  political  events  illustrate  more  remarkably  the 
folly  and  inconsistency  of  human  nature  uneducated  and 
unprincipled,  than  the  events  of  this  reign.  As  demo- 
cratical  enthusiasm  ebbed,  loyal  infatuation  flowed  in  as 
fast.  Charles,  who  had  been  the  bugbear  of  the  nation, 
became  at  once  its  idol.  Example  led  the  herd  of  the 
people  to  follow  the  leaps  of  their  leaders,  and  in  pros- 
trating their  liberties  at  the  royal  footstool,  they  appeared 
ignorant  that  power  is  the  substance  of  royalty,  and 
title  but  the  shadow.  The  bell-wethers  of  Monk's 
party  having  made  their  own  market,  left  the  flock  to 
shift  for  themselves,  and  the  majority  of  the  House  of 
Commons,  instead  of  being  representatives  of  the  people, 
became  undertakers  for  the  crown  and  aristocracy.* 

The  following  contrasted  historical  passages  display  ^ 
comparative  view  of  popular  expectations  and  monarch- 
ical actions : 

"  The  King  was  no  sooner  "  His  person  and  temper, 

at  Whitehall   than   but    the  his  vices  as  well  as  his  for- 

Speakers,  and  both  Houses  of  tunes,  resemble  the  character 

Parliament,  presented  them-  that  we  have  given  us  of  Ti- 

selves  with  all  possible  pro-  berius  so  much,  that  it  were 

*  See  Ralph's  intioductory  review  of  the  reigns  of  Charles  II.  and  James  If. 
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Sessions  of  duty  and  obedience 
at  his  royal  feet,  and  were  even 
ravished  with  the  chearful  re- 
ception they  had  from  him. 
The  joy  was  universal;  and 
whoever  was  not  pleased  at 
heart  took  the  more  care  to  ap- 
pear as  if  he  was." — Claren- 
don's Life.  Continuation,  p.  8. 
"The  29th  of  May  has, 
since  1660,  been  solemnized  by 
our  Church,  for  his  birth  and 
return  :  and  may  the  prayers 
of  his  loyal  subjects,  for  him, 
ascend,  and  be  heard  by  the 
God  of  Heaven  ;  who  bowed 
the  hearts  of  the  most  rebel- 
lious amoung  us  to  submit  to 
his  scepter.  Of  this  the  Gene- 
ral (Monk)  was  truly  sensible, 
for  when  I  came  to  him  at  the 
Cock  Pit  and  gave  him  my 
share  of  thanks  for  this  re- 
nowned restauration,  he  broke 
into  tears,  saying  these  words  : 
no  Mr.  Price,  it  teas  not  I  that 
did  this ;  you  knoiv  the  jealou- 
sies that  were  had  of  me,  and  the 
oppositions  against  me.  It  was 
God  alone  who  did  it.  To  him 
be  the  glory,  whose  is  the  king- 
dom and  the  power  over  this 
and  all  governments!" — Mys- 
tery and  method  of  the  Resto- 
ration, by  John  Price,  D.  D. 


easy  to  draw  the  parallel  be- 
tween them.  His  hating  of 
business,  and  his  love  of  plea- 
sures ;  his  raising  of  favour- 
ites, and  trusting  them  en- 
tirely ;  and  his  pulling  them 
down,  and  hating  them  ex- 
cessively ;  his  art  of  covering 
deep  designs,  particularly  of 
revenge,  with  an  appearance 
of  softness,  brings  them  so 
near  a  likeness,  that  I  did  not 
wonder  much  to  observe  the 
resemblance  of  their  faces 
and  person. — JBuimet,  vol.  ii. 
p.  469. 

"  To  the  king's  coming  in 
without  conditions  may  be 
well  imputed  all  the  errors  of 
his  reign.  And  when  the 
Earl  of  Southampton  came 
to  see  what  he  was  like  to 
prove,  he  said  once  in  great 
wrath  to  Chancellor  Hyde, 
it  was  to  him  they  owed  all 
they  either  felt  or  feared ;  for 
if  he  had  not  possessed  them 
in  all  his  letters  with  such  an 
opinion  of  the  King,  they 
would  have  taken  care  to  have 
put  it  out  of  his  power  either 
to  do  himself  or  them  any 
mischief,  which  was  like  to 
be  the  effect  of  their  trusting 
him  so  entirely." — Burnet, 
vol.  i.  p.  152. 
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Two  hundred  and  eighty-eight  Public,  and  three  hun- 
dred and  thirty-eight  Private  Acts  were  added  to  the 
statutes  in  this  reign.  A  chasm  or  interregnum  in  the 
Statute  book,  between  the  years  1610  and  1660,  would 
suggest,  that  such  an  annual  increase  of  written  law  is 
not  vitally  essential  to  the  existence  or  prosperity  of  a 
nation.  The  statute  of  Frauds,  enacted  in  this  reign,* 
must,  nevertheless,  be  recorded  as  a  most  important  and 
salutary  legislation. 


The   contemporary    reporters   were   as    follows,    the 
equity  volumes  being  distinguished  by  italics. 


CHARLES 

Carter  (C.  P.),  16  to  27 
Cases  in  Chancery,  part  1 — 

12  to  30 
Cases  in   Chancery,  part  2 — 

26  to  37 
Clayton  (Pleas  of  As.  York), 

1  to  2 
Dickens   (Chancery),    a  few 

cases 
Finch  (Chancery),  25  to  32 
Freeman  (K.  B.   C.  P.  Exch. 

and  Chan.)  22  to  37 
Hardres  (Exchequer),  7  to  21 
Tho.  Jones  (K.B.  and  C.P.), 

19  to  37 
Keble  (K.  B.),  13  to  30 
Sir  J.  Kelyng  (Crown  cases 

and  in  K.  B.),  14  to  20 
Levinz(K.B.  andC.P.),  12 

to  37 
Lutwyche  (C.  P.),  34  to  37 
Modern  (K.  B.   C.  P.    Exch. 

8f  Chan.),  vol.  1,  2,  1  to  29 


II.— 1660. 

Modem  (K.  B.    C.  P.  Exch. 

and  Chan.)  vol.  2,  26  to  30 
Modern  (K.  B.    C.  P.  Exch. 

and  Chan.),  vol.  3,  34  to  37 
Nelson  (Chancery),  1  to  37 
Parker  (Exchequer),  30 
Pollexfen  (K.  B.  C.  P.  Exchq. 

and  Chan.),  22  to  37 
T.  Raymond  (K.  B.  C.  P.  and 

Exch.),  12  to  35 
Reports  in  Chancery,  1  to  37 
Saunders  (K.  B.),  18  to  24 
Select  Cases  in  Chancery,  33 
Shower,  (K.  B.),  30  to  37 
Siderfm  (K.  B.    C.  P.    and 

Exch.),  9  to  22 
Skinner,  (K.  B.),  33  to  37 
Style  (K.  B.),  1  to  7 
Vaughan  (C.  P.),  17  to  25 
Ventris  (K.  B.   C.  P.   Exch. 

and  Chan.),  20  to  27 
Vernon  (Chancery),  32  to  37 


*  Stat.  29  Charles,  c.  3, 
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CHAPTER  X. 

OF   THE   COURT   OF   CHANCERY, 

DURING  THE  REIGNS  OF  JAMES  II.,  WILLIAM  AND  MARY, 

AND   ANNE,    A.  D.  1685  TO  1714. 


Our  Judges  have  been  very  corrupt  and  lordly,  taking  bribes,  and  threat- 
ening- juries  and  evidence,  perverting  the  Law  to  the  highest  degree, 
turning  the  law  upside  down,  that  arbitrary  power  may  come  in  Upon  their 
shoulders. — Speech  of  Henry  Booth,  Lord  Warrington. 

The  King  will  make  the  Judges  in  Westminster  Hall  to  murder  the  Com- 
mon Law,  as  well  as  the  King  and  his  brother  designed  to  murder  the  Parlia- 
ment by  itself;  and  to  this  end,  the  King,  before  he  would  make  any 
Judges,  would  make  a  bargain  with  them  — The  Judges,  except  Lord  Chief 
Baron  Atkins,  and  Justice  Powell,  were  such  a  pack  as  never  before  sat 
at  Westminster ! — 1685.  Coke's  Detection,    vol.  ii.  p.  353. 

I  was  at  the  Temple  with  Mr.  Rog.  North  and  Sir  Charles  Porter  j  who 
were  the  only  two  honest  Lawyers  I  have  met  with. — 1689.  Diary  of 
Henry  Lord  Clarendon,    vol.  ii.  p.  150. 

The  reigns  of  William  and  Anne  exhibit  to  the  reader  one  uniform  scene 
of  venality  and  corruption.  Dr.  Routes  Preface  to  Burnefs  own  Times. 
vol.  i.  p.  xxxi.  ed.  1823. 


On  the  accession  of  James  II.,  the  lawyers,  whom 
North  describes  in  the  Examen  as  a  "  profession  that 
commonly  follows  the  encouragements,"  were  among  the 
first  to  pay  their  addresses  to  the  rising  sun,  in  language 
of  the  most  fulsome  and  ultra-loyal  adulation.  Ralph 
has  inserted  that  of  the  barristers  and  students  of  the 
middle  Temple,  headed  by  Sir  Humphry  Mackworth; 

I  i 
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and  from  their  commentaries  in  the  address  on  the  "  ba- 
lance of  trade,"  the  historian  not  unaptly  styles  their 
production  as  the  offering  of  the  "  merchants  of  the 
law."  James  the  Second  must  have  made  the  best  of  his 
time  on  his  accession,  or  the  lawyers  placed  politi- 
cal capital  to  his  credit  without  consideration,  as  they 
profess  "  a  grateful  sense  of  the  great  things  you  have 
done  and  suffered  for  us  already ;  an  entire  confidence  in 
your  Majesty's  goodness  towards  us  for  the  future,  and 
a  chearful  compliance  with  your  heroic  inclinations  to 
advance  the  honour  and  interest  of  these  nations."* 
These  sagacious  legal  persons  had  probably  enjoyed  a 
long  acquaintance  with  the  heir  presumptive,  and  had 
been  courting  his  majesty  for  the  "rem  in  spe"  It  is 
only  necessary  to  remark  that  this  address  is  a  sample 
of  the  popular  prostration  and  idolatry  which  welcomed 
this  weak  monarch  to  his  throne:  another  humiliating 
proof  of  the  debasing  effect  of  long  continued  bad 
government. 

Lord  Guilford  retained  his  office  till  his  death,  in 
1685;  as  the  author  of  the  Lives  of  the  Chancellors 
expresses  it,  "  he  kept  the  great  seal,  and  his  manage- 
ment was  conformable  enough  to  the  tendency  of  the 
Court  till  the  death  of  Charles  II.  He  was  not  less  ac- 
ceptable to  his  brother  King  James  II."f  It  is  extremely 
difficult  to  weigh  impartially  the  legal  characters  of 
these  times.  The  author  of  the  above  work  quotes  a 
contemporary  writer  on  the  trial  of  Stephen  Colledge — 
"  that  Sir  Francis  Pemberton,  Sir  Thomas  Jones,  and 
"  Justice  Raymond  having  done  the  court  jobs,  in  the 

*  Ralph's  History,  vol  i.  p.  847,  and  Fox's  James  ii.  p.  97. 
f  Lives  of  the  Chancellors,  vol.  i  p   177. 
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"  trial  of  Fitz  Harris,  a  new  set  of  four  was  made  to  do 
c<  this  of  Colledge's  ;  the  chief  of  which  was  Sir  Fran- 
"  cts  North,  a  man  cut  out  to  all  intents  and  purposes 
"  for  such  a  work,  and  as  if  born  to  do  it."  The  bio- 
graphy of  Lord  Guilford  in  the  lives  of  the  Chancellors 
closes  with  the  following  mysterious  allusion  ;  "  there 
was  an  odd  story  of  a  Chancery  Suit  between  the  Duke 

of  N ■  and  Sir  S H ,    in  his  time,   and  of 

some  good  plate  in  a  box,  but  it  looks  too  invidious  to 
relate  it.1'*  But  the  moral  reflection  of  these  accusa- 
tions, and  their  truth  must  be  considered  by  reference  to 
the  customs  of  the  times.  Burnet  records  that  in  the 
last  reign,  Charles  the  Second  during  the  hearing  of  ap- 
peals in  the  house  of  lords,  personally  canvassed  parti- 
cular lords  on  behalf  of  the  appellant  and  respondent. 
Oliver  Cromwell  did  not  scruple  to  influence  the  Scottish 
judges  when  protector;  and  it  may  well  be  imagined 
that  the  judges  themselves  would  not  be  more  scrupulous 
with  such  examples. f  The  English,  like  the  Boeotian 
judges,  were  ^upoQctyoi  devourers  of  presents.  The  ac~ 
ceptance  of  pecuniary  oblations  from  the  lower  officers 
of  the  court  was  an  ordinary  custom,  and  in  some  de- 
gree explains  the  reason  of  all  their  fees  and  emoluments 
being  so  long  and  sacredly  respected.  Lord  Guilford 
was  much  blamed  for  availing  himself  of  this  corrupt 
practise.  A  curious  anecdote  is  related  in  his  life,  of  a 
quarrel  with  the  dependants  of  his  court,  and  they  with 
each  other;  and  Roger  North  ingenuously  writes,  '*  The 
six  Clerks  have  great  dependance  on  the  court  of  the 
Chancery  for  their  profits,  and  are  always  disposed  to 
keep  the  Judgd  in  good  humour,  and  prevent  alterations 
to  their  prejudice.     And  all  the  Judges  of  the  Courts 

*  Burnet,  Qv^n  Times,  vol.  ii.  p.  84. 
t  See  instances  cited  in  Barriugton  on  the  Statutes,  p.  24. 
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make  no  scruple  to  accept  presents  of  value  from  the 
officers,  by  way  of  new  years  gift,  or  otherwise."* 

On  the  death  of  Lord  Guilford,  in  1685,  the  seals 
were  given  to  the  infamous  and  notorious  lord  chief 
justice  of  the  King's  Bench,  George  Jefferies ;  and 
Burnet  severely  remarks  that  "  nothing  but  his  suc- 
cessor made  North  be  remembered  with  regret."  "  The 
bloody  Assizes"  are  too  familiar  to  every  English  his- 
torical reader  to  require  any  detail  or  evidence  that  this 
murderer,  in  the  robes  of  a  lord  chief  justice,  waded 
through  blood  to  the  possession  of  the  chancellorship. 
However  much  the  historical  party  writers  differ  in  their 
representations  of  the  actions  and  characters  of  the  poli- 
tical actors  of  these  times,  all  agree  that  laws  were 
never  so  audaciously  trampled  upon,  or  the  common 
forms  of  justice  so  indecently  outraged,  as  by  this  bar- 
barian on  the  western  circuit,  who  "  setting  out  with  a 
savage  joy,  as  to  a  full  harvest  of  death  and  destruc- 
tion," strewed  the  country  with  the  heads  and  limbs  of 
two  hundred  and  fifty-one  "  traitors."  It  is  scarcely 
necessary  to  trace  the  political  and  judicial  prostitution 
by  which  this  judge  elevated  himself  to  the  chancellor- 
ship. Certainly  if  industrious  devotion  to  the  pur- 
poses of  James  II.  merited  the  seals,  Jefferies  truly 
deserved  their  enjoyment.  His  assistance  on  the  quo 
warrantor  and  state  trials  of  that  and  the  preceding 
reign  was  most  effective,  and  it  was  to  be  expected  that 
he  would  find  favour  in  the  eyes  of  a  Stuart,  who 
adopted  for  his  motto,  when  made  King's  Sergeant, 
A  Deo  Rex,  a  Rege  Rex — The  King  from  God,  and  the 
Law  from  the  King  !  In  his  celebrated  circuit,  which 
James  denominated  Jefferies's  campaign,  he  spared  no 

*  Life  of  Lord  Guilford,  p.  283. 
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object  of  political  prosecution,  and  his  inhumanity  was 
never  suspected  except  in  an  instance  where  he  is  be- 
lieved to  have  accepted  .£15,000,  to  save  Prideaux's 
life.  In  September,  1685,  he  was  accordingly  trans- 
ferred from  the  court  of  King's  Bench  to  the  Chancery, 
and  shortly  before  had  been  elevated  to  a  peerage.  His 
qualifications  for  his  important  office  were  extremely 
scanty,  and  such  only  as  were  likely  to  be  possessed  by 
a  man  who  is  biographically  described  to  have  "  thought 
of  nothing  more  than  how  to  climb. "  It  would  serve 
no  present  purpose  to  dilate  on  the  political  or  judicial 
character  of  this  chancellor.  He  was  neither  qualified 
to  fill  the  office  with  advantage  to  the  suitors,  nor  was 
his  time  or  mind  at  their  service.  His  contemporaries 
among  the  judges,  and  the  official  persons  he  preferred 
during  his  chancellorship,  are  depicted  in  L'  Estrange's 
observations  on  former  times ;  "  the  bench  deserved  the 
gallows  better  than  the  prisoners,  which  is  no  more  than 
a  common  case,  where  iniquity  takes  upon  itself  both  the 
name  and  administration  of  justice."*  The  abdication. 
of  both  James  and  his  Chancellor  is  too  well  known  to 
the  reader  to  require  even  any  narrative  of  the  imme- 
diate and  attendant  circumstances  which  caused  and 
accompanied  itf.  On  the  landing  of  the  Prince  of  Orange, 

*  "  Great  Rogues  hang  up  Little  Rogues.*"  fab.  ccxii. 

f  The  recent  fate  of  Charles  I.  probably  scared  this  weak  minded  and 
pusillanimous  monarch  to  quit  his  throne  and  country.  Perhaps  his 
cowardice  may  have  been  aggravated  in  the  assembly  of  noblemen  imme- 
diately preceding  his  flight,  where  addressing  himself  to  the  Earl  of  Bed- 
ford, father  of  Lord  Russell,  who  had  been  beheaded  by  James's  intrigues 
in  the  preceding  reign,  My  Lord,  said  he,  you  are  an  honest  man,  have 
great  credit ,  and  can  do  me  signal  service.  Ah  sir,  replied  the  earl,  /  am 
old  and  feeble,  I  can  do  you  but  little  service  ;  but  I  once  had  a  son  that 
could  have  assisted  you,  but  he  is  no  more.  James  is  reported  to  have 
been  speechless  for  some  minutes. 
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and  the  flight  of  the  King",  Jefferies,  conscious  of  his 
deserts,  left  his  house  with  the  intention  of  flying  the 
country,  and  the  great  seal  was  thrown  into  the  Thames, 
whence  it  was  recovered  by  a  fisherman.  His  subse- 
quent lodgment  in  the  tower,  (in  his  way  to  which  he 
was  with  difficulty  preserved  from  an  infuriated  people 
crying  out  Vengeance,  Justice,  Justice,)  is  well  known, 
and  his  premature  death,  before  he  was  brought  to  that 
condign  punishment  he  so  richly  merited,  and  would 
doubtless  have  experienced. 

Thus  closed  the  reign  of  James  II.  the  last  king  of 
the  house  of  Stuart,  a  dynasty  more  inimical  to  the 
liberties  of  the  People  of  England  than  any  FAMILY  who 
had  established  the  rule  of  the  few  over  the  many.  The 
lessons  of  experience  were  despised  by  the  last  monarch 
of  their  race  ;  and  as  the  intelligence  of  the  people  pro- 
gressed, the  bigotry  and  despotism  of  the  Stuarts  in- 
creased in  a  geometrical  ratio,  and  at  length  became 
extinguished  by  its  own  excesses. 

This  portion  of  the  history  of  the  court  of  Chancery 
exhibits  a  judicial  ignorance,  corruption,  and  a  bigoted 
opposition  to  legal  improvements,  perhaps  unparalleled 
in  the  history  of  any  country.  Such  was  the  origin  and 
early  administration  of  the  courts  of  Equity,  built  upon 
no  principles  or  system,  but  on  the  contrary  constructed 
of  the  most  heterogeneous  and  base  materials. 

The  parliamentary  journals  and  debates  reveal  no 
projects  of  law  reform  during  this  inactive  and  inglori- 
ous reign.  Several  orders  in  Chancery  by  Lord  Jeffe- 
ries, will  be  found  in  Beames's  collection,  all  of  them 
displaying  numerous  prevalent  abuses,  but  none  con- 
taining any  effective  remedies. 

As  parliaments  were  inconvenient  assemblies  to  James, 
very  little  addition  was  made  to  the  statutes : — twenty- 
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two  public   and  eight  private  acts  were  added  to  their 
former  bulk. 

The  contemporary  reporters  were  as  follows  ; — - 

JAMES  II.— 1G85. 


Carthew  (K.B.),  2  to  4 
Cases  in  Chancery,  part  2 — 1 

to  3 
Cases  of  Settlement  (K.  B.), 

2  to  4 
Comberbach  (K.  B.),  1  to  4 
Freeman  (K.  B.   C.  P.  Exch. 

and  Chan.)  1  to  4 
Levinz  (K.  B.  and  C.  P.),  1 

to  2 


Lutwyche  (C.  P.),  1  to  4 
Modern  (K.  B.   C.  P.   Exch. 

and  Chan.),  vol.  3,  1,  to  4 
Parker  (Exchequer),  3  to  4 
Reports  in  Chancery,  1  to  3 
Shower,  (K.  B.),  1  to  4 
Skinner,  (K.  B.)  1  to  4 
Ventris  (K.  B.   C.  P.   Exclu 

and  Chan.),  1  to  4 
Vernon  (Chancery),  1  to  4 


THE  BE  VOLUTION. —WILLIAM  III. 
A.  D.  1688  to  1701. 


High-sounding  words  and  promises  have  a  witching 
influence  on  a  nation,  and  the  "  glorious  revolution"  is 
still  the  popular  theme  of  idolatry,  and  considered  as  the 
origin  of  all  our  subsequent  national  improvements  and 
greatness.  The  fact  is  that  the  Prince  of  Orange  was 
called  to  the  throne  without  any  real  restrictions  being 
imposed.  It  is  true,  that  a  "Declaration  of  Rights1' 
was  read  over  to  him,  with  all  the  imposing  solemnity  of 
the  occasion,  and  that  the  Prince  made  an  "answer 
thereto.1 '  But  no  securities  were  taken  for  its  observ- 
ance, no  punishment  defined  for  its  breach.  Indeed 
little  was  to  be  expected  from  Lords  and  Commons  who 
at  such  a  crisis  and  under  such  impressive  circumstances, 
Avasted  their  time  in  long  debates  as  to  the  adoption  of 
the  phrase  ci  abdication"  or  "the  vacancy  of  the  throne ;" 
and  still  less  could  be   expected  of  a  prince  who  had 
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enjoyed  military  and  despotic  power  in  a  neighbouring- 
country.  The  new  king*  declared  that  a  standing  army 
was  unconstitutional,  that  elections  of  members  of  par- 
liament ought  to  be  free,  that  fiscal  extortion  should  not 
be  practised,  and  that  no  special  juries  should  mock 
the  trial  of  men  charged  with  political  offences.  But, 
no  security  being  taken,  standing  armies,  corrupt  par- 
liaments, and  anticipated  resources,  termed  "  a  na- 
tional debt,"  have  been  matured  in  rapid  and  gigantic 
growth.  The  mode  of  government  only  was  essentially 
changed.  The  example  and  fate  of  the  Stuarts  plainly 
taught  the  hopelessness  of  endeavouring  to  govern 
without  parliaments,  and  their  successors  therefore  bent 
all  their  political  genius  to  the  discovery  of  a  mode  of 
ruling  by  them.  Finding  it  impossible  to  abolish  the 
trust,  our  subsequent  monarchs  applied  themselves  to 
governing  the  trustees,  and  to  influence  them  to  royal 
objects  by  bribing  them  to  seek  their  own  private  profit 
under  the  cover  of  performing  the  public  service.  Par- 
liaments therefore  were  not  suppressed,  but  managed : 
the  Borough  system,  and  distribution  of  patronage  to 
the  aristocracy,  became  the  tools  of  the  English  govern- 
ment ;  and  it  was  early  and  truly  said,  that  all  we  gained 
by  the  Revolution,  wras  a  precedent  in  favour  of  resist- 
ance ;  of  which,  however,  good  care  was  taken  that  we 
should  not  again  be  permitted  to  have  the  benefit.  It  may 
be  easily  anticipated  how  this  new  system  would  act  on 
our  judicial  establishments,  and  that  comparatively  few 
legal  reforms  or  amendments  would  be  effected  during 
the  prevalence  of  a  corrupt  form  of  government,  which 
tended  to  annihilate  all  public  spirit,  to  overrun  the. 
country  with  selfishness  and  venality,  and  to  cause  wealth, 
power,  and  rank  to  be  sought  after  upon  any  terras.  The 
national  advancement  since  1688,  has  originated  in  the 
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progress  of  knowledge,  and  the  corresponding  influence  of 
Public  Opinion,  but  has  not  resulted  from  any  miraculous 
effects  of  the  Revolution  ;  since,  had  James  II.  and  his 
descendants  kept  possession  of  the  throne  of  England, 
they  must,  and  would  in  self-defence,  have  adopted  a 
more  secure  and  cautious  line  of  policy,  ruling  by  Parli- 
aments, and  thus,  through  different  means,  accomplishing 
the  same  ends. 

The  lawyers,  as  usual,  took  an  active  part  in  destroy- 
ing the  old  government  and  making  the  new  one,  and 
whoever  carefully  studies  the  parliamentary  debates  of 
the  interregnum  and  first  parliament  of  William  III., 
will  see  that  their  sacrifice  to  forms,  and  their  profes- 
sional narrowness  of  mind,  prevented  the  liberties  of  the 
country  from  being  built  on  a  broad  and  lasting  founda- 
tion.* Their  courtship  of  the  new  monarch  soon  com- 
menced. Burnet  narrates  the  well  known  anecdote  that 
"  Old  Serjeant  Maynard  came  with  the  men  of  the  law. 
lie  was  then  ninety,  and  yet  he  said  the  liveliest  thing 
that  was  heard  on  that  occasion.  The  Prince  took 
notice  of  his  great  age,  and  said  that  he  had  outlived  all 
the  men  of  the  law  of  his  time.  He  answered,  '  He 
had  like  to  have  outlived  the  law  itself,  if  his  Highness 
had  not  come  over.'  "f  It  was  an  ill  omen  for  the  suit- 
ors  of  the  court  of  Chancery,  that  this  common  law 

*  There  were  characters  in  those  days  who,  had  they  been  supported, 
would  have  secured  the  constitutional  liberties  of  the  people.  Lord  War- 
rington joined  the  Prince  of  Orange  immediately  on  his  landing-;  and 
raising  a  military  force  declared  on  his  first  appearance  in  arms  :  "  I  am  of 
opinion,  that  when  the  nation  is  delivered,  it  must  be  by  force,  or  miracle; 
it  would  be  a  great  presumption  to  expect  the  latter;  and  therefore  our 
deliverance  must  be  by  force ;  and  I  hope  this  is  the  time  for  it." 

f  Burnet,  Own  Times,  vol.  iii.  p.  341.  In  the  new  edition  a  note  of 
Swift's  is  given,  who  had  margined  this  anecdote  of  Maynard—"  He  was 
an  old  rogue  for  all  that" 

Kk 
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serjeant  (however  justly  celebrated  for  learning  and  con- 
sistency), at  the  age  of  ninety  was  appointed  their 
judge !  How  far  this  nomination  resulted  from  the 
above  judicious  and  "  lively"  compliment,  the  reader 
must  judge  for  himself. 

In  detailing  the  political  arrangements  of  William's 
first  administration,  and  the  difficulty  of  selecting  a 
second  secretary  of  state  in  addition  to  Lord  Shrewsbury^ 
Burnet  reveals  a  singular  fact  respecting  the  Chancery  : 
"  It  was  for  some  time  under  consideration  who  should 
"  be  the  other  secretary ;  at  last  the  earl  of  Nottingham 
"  was  pitched  on.  Not  to  provoke  so  great  a  body  (as 
"  the  high  churchmen)  too  much,  it  was  thought  advis- 
"  able  to  employ  the  earl  of  Nottingham.  The  great 
"  increase  of  Chancery  business  had  made  many  appre- 
"  hend  it  was  too  much  to  he  trusted  to  one  person,  so 
"  it  was  resolved  to  put  the  Chancery  in  commission  : 
"  and  the  earl  of  Nottingham  was  proposed  to  be  the 
"  first  in  the  commission,  but  he  refused  it.  So  Maynard, 
"  Keckj  and  Rawlinson,  three  eminent  lawyers,  were 
"  made  the  three  commissioners  of  the  great  seal."* 

In  this  year  an  act  passed  "  for  enabling  Lords  Com- 
missioners for  the  Great  Seal  to  execute  the  office 
of  Lord  Chancellor  or  Lord  Keeper,"f  a  principal 
object  of  which  doubtless  was  to  obviate  the  inconveni- 
ences of  this  great  load  pressing  on  one  individual. 
The  act  simply  enables  the  commissioners  to  execute  the 
power  of  Chancellor  as  its  title  imports.  The  bill 
originated  in  the  house  of   lords, J  and  was  much  dis- 

*  Burnet,  vol.  iv.  p.  4.  \  Stat.  1.  William  and  Mary,  c.  xxi. 

%  Lords'  .Journals,  vol.  xiv. — Coram.  Journ.  vol.  x.  See  Index,  Great 
Seal,  1  Pari.  1  Sess. 

On  the  re  commitment  of  the  Bill  in  the  Lords,  March  25th,  1689,  it 
was  amended  to  prevent  the  sale  of  the  places  of  Clerks  of  the  peace : — 
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mussed  in  the  commons,  the  two  houses  having  held 
several  conferences  on  its  principle  and  different  clause^. 
It  certainly  was  a  most  important  innovation,  and  its 
principles  of  co-equal,  or  even  distinct  jurisdiction, 
might  perhaps  be  beneficially  extended.  These  com- 
missioners were  not  long  in  office,  but  were  superseded 
in  June  1690,  by  a  new  commission  to  Sir  John  Trevor, 
Sir  William  Rawlinson,  and  Sir  George  Hutchins. 
The  character  of  the  first  commissioner,  as  drawn  by 
Burnet,  is  not  very  propitious  for  the  interests  of  the 
chancery.  "  The  Speaker  of  the  House  of  commons, 
t6  sir  John  Trevor,  was  a  bold  and  dexterous  man ;  and 
fC  knew  the  most  effectual  ways  of  recommending  him- 
"  self  to  every  government :  he  had  been  in  great  favour 
"  in  king  James's  time,  and  was  made  master  of  the 
"  rolls  by  him  ;  and  if  lord  Jefferies  had  stuck  at  any 
"  thing,  he  was  looked  on  as  the  man,  likeliest  to  have 
66  had  the  great  seal :  he  now  got  himself  to  be  chosen 
ii  speaker,  and  was  made  first  commissioner  of  the  great 
fl  seal :  being  a  tory  in  principle,  he  undertook  to  manage 
"  that  party,  provided  he  was  furnished  with  such  sums 
4C  of  money  as  might  purchase  some  votes  ;  and  by  him 
"  began  the  practice  of  buying  oif  men,  in  which  hitherto 
"  the  king  had  kept  to  stricter  rules.  I  took  the  liberty 
"  once  to  complain  to  the  king  of  this  method ;  he  said 
u  he  hated  it  as  much  as  any  man  could  do ;  but  he  saw, 
"  it  was  not  possible,  considering  the  corruption  of  the 
"  age,  to  avoid  it,  unless  he  would  endanger  the  whole.''* 

"  And  it  is  further  ordered,  that  it  be,  and  is  hereby  recommended  to  the 
said  Lords'  Committees,  to  draw  a  Bill  to  regulate  and  prevent  the  selling 
of  any  places  whatsoever,  in  the  Chancery  or  elsewhere." — Journals,  vol* 
xiv.  p.  151. 

*  Burnet,  Own  Times,  vol.  iv.  p.  74. 
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This  is  an  important  passage,  and  reveals  a  system  of 
pecuniary  bribery,  alike  unprecedented  as  profligate.* 
When  Trevor  thus  bought  others,  it  was  to  be  expected 
that  he  would  feel  no  compunction  in  selling  himself. 
Accordingly,  in  1695,  having  too  incautiously  received 
a  bribe  of  1000  guineas  from  the  orphans'  fund,  he  was 
accused  of  corruption,  and  ultimately  abdicated,  or 
was  expelled  his  situation  of  speaker,  and  excluded 
from  the  house  of  commons. f  Although  it  is  certain 
that  a  considerable  majority  of  the  members  of  the 
house  who  pressed  Trevor's  expulsion  were  equally 
corrupt,  yet  detection  had  not  overtaken  them,  and  ren- 
dered it  necessary  that  a  decent  example,  under   such 

* "  One  accident  happened  this  summer,  of  a  pretty  extraordinary 
nature,  that  deserves  to  be  remembered.  A  fisherman  between  Lambeth 
and  Vauxball,  was  drawing;  a  net  pretty  close  to  the  channel;  and  a  weight 
was,  not  without  some  difficulty,  drawn  to  the  shore,  which,  when  taken 
up,  was  found  to  be  the  great  seal  of  England.  King- James  had  called  for 
it  from  Lord  JefFeries,  the  nig-ht  before  he  went  away,  as  intending  to  make 
a  secret  use  of  it,  for  pardons  or  (/rants.  But  it  seems,  when  he  went 
away  he  thought  either  that  the  bulk  or  weig-ht  of  it  made  it  inconvenient 
to  be  carried  otf,  or  it  was  to  be  hereafter  of  no  more  use  to  him :  and 
therefore  that  it  might  not  be  made  ag-ainst  him,  he  threw  it  into  the 
Thames.  The  fisherman  was  well  rewarded,  when  he  brought  the  great 
seal  to  the  king- :  and  by  his  order  it  was  broke." — Burnet,  Own  Times, 
vol.  iv.  p.  30. 

f  Ralph,  vol.  ii.  p.  547. — Cobbett's  Pari.  Debates,  vol.  v.  p.  886.-^  Coram. 
Journ.  vol.  xi. 

When  summoued  to  attend  the  Commons  on  this  infamous  charge, 
Trevor's  conscience  appears  to  have  consumed  his  courage.  He  addressed 
a  letter  to  the  clerk  of  the  house  excusing-  his  attendance  on  that  evening- 
(March  13,  1694),  stating- — "  after  I  was  up  I  was  taken  suddenly  ill  with 
a  violent  colick.  I  hope  to  be  in  a  condition  of  attending-  you  to  morrow 
mol•ning•.,'  The  following-  day  he  writes,  "  my  illness  still  continues, 
which  makes  me  unable  to  come  abroad."  It  is  needless  to  say  that  his 
complaint  was  a  political  one,  from  which  he  never  recovered. — Journals, 
p.  272. 
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public  notoriety,  should  be  made  of  the  unlucky  crim- 
inal. 

The  journals  of  the  house  of  lords  about  this  period, 
exhibit  a  more  zealous  desire  of  advancing  judicial 
reforms  than  the  proceedings  of  the  commons.  In 
1689,  their  committee  of  privileges  appear  to  have  en- 
quired into  the  increase  and  causes  of  the  delays  and 
growing  expences  of  the  courts  of  justice,  and  to  have 
reported  the  following  suggestions  of  remedy,  extracted 
from  the  Journals,  April  30,  1689. 

In  1689  a  Committee  of  privileges  of  the  House  of 
Lords  appear  to  have  examined  into  the  Civil  Jurisdic- 
tion of  Parliament,  the  subject  of  Private  Petitions,  and 
delays  of  the  Courts  of  Justice.  Lord  Huntingdon 
presented  the  Report  on  the  1st  of  May,  (see  Journals, 
ami.)  The  Report  stated  that  they  had  advised  with  Mr. 
Petyt,  who  had  delivered  to  them  a  paper,  which  was 
read  as  follows  : — 

"  As  concerning  the  statute  of  the  14  Edward  III.,  where- 
by it  is  ordained,  That  delay  of  Judgments  in  other  Courts, 
should  be  redressed  in  Parliaments. 

"  The  Statute  recites,  That  divers  mischiefs  had  happened, 
for  that  in  the  Chancery,  King's  Bench,  Common  Pleas, 
and  Exchequer,  &c.  Judgments  had  been  delayed,  some- 
times for  difficulty,  and  sometimes  for  divers  opinions  of  the 
Judges,  and  sometimes  for  other  Causes ;  for  which  reasons 
it  was  enacted,  That  at  every  Parliament  there  should  be 
chosen  a  Prelate,  2  Earls,  and  2  Barons,  who  were  to  be 
commissioned  to  hear,  by  Petition,  such  complaints  of  such 
delays  and  grievances,  and  to  cause  to  come  before  them  the 
Judges,  and  the  tenor  of  the  Records  and  processes  of 
Judgments  so  delayed  ;  and  by  advice  of  the  Chancellor  and 
the  Treasurer,  and  the  Justices  of  both  Benches,  and  as 
many  of  the  King's  Counsel  as  they  should  think  lit,  to  direct 
what  judgment  the  Court  should  give. 
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f*  And  in  case  it  should  seem  to  them,  that  the  difficulties 
be  so  great,  that  they  may  not  well  be  determined  without 
assent  of  the  Parliament,  that  the  said  tenor  or  tenors  should 
be  brought  by  the  said  Prelate,  Earls  and  Barons  into  the 
next  Parliament;  and  there  a  final  accord  should  be  taken, 
what  Judgments  ought  to  be  given  in  the  case. 

"  I  cannot  now  tell  how  well  the  statute  was  executed  in 
every  Parliament  in  tjie  long  reign  of  Edward  III.;  but, 
no  doubt,  many  examples  may  be  found  in  the  execution 
thereof  among  the  records  in  the  Tower. 

"  And  this  is  certain,  that  in  9th.  Richard  2nd.  there 
was  a  Commission  granted,  wherein  this  statute  of  the  14th. 
of  King  Edward  3rd  is  recited  at  large.  The  Commission 
was  made  to  13  Commissioners,  de  audiendo  Querelam 
Thomas  Lovel,  de  assensu  Parliament ;  commanding  the 
Chancellor,  the  Treasurer,  the  Justices,  and  others  of  the 
King's  Counsel,  to  attend  and  assist  the  said  Commissioners. 

"  So  that  I  conceive  the  Statute  14th  Edward  Hid.  is 
still  in  force  ;  but  there  are  two  things,  which  will  be  ne- 
cessary to  put  it  in  execution. 

"  The  first  is,  that  such  Prelate,  Earls,  and  Barons  must 
be  nominated  by  assent  of  Parliament. 

"  The  second  is,  That  there  must  be  a  Commission  under 
the  Great  Seal,  granted  by  the  King  to  them. 

Wm.  Petyt."* 

Various  other  legal  debates  and  measures  of  the  upper 
house  will  be  subsequently  noticed. 

An  order  in  chancery,  of  the  date  9  December,  1693, 
under  the  signature  of  Trevor,  f  discloses  a  great  schism 
and  dispute  existing  between  the  sworn  clerks  and  their 
under  clerks,  who  in  a  petition  to  the  Master  of  the  Rolls 
were  stated  to  behave  to  their  superiors  "  after  a  bold, 
insolent,  rude,  and  disorderly  manner,  in  the  six  clerks" 

*  Lords"  Journ.  vol.  xiv.  p  197.  f  Beames,  p  295. 
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office ;"  using  "  unmannerly  and  abusive  language, 
breaking  of  windows,  cutting  desks,  breaking  down 
seats,  &c.M  causing  the  records  to  be  taken  away  from 
the  office  and  "  to  be  copied  at  under  rates/'  Which  of 
these  alledged  offences  most  excited  the  anger  of  the 
superiors  it  is  no  difficult  matter  to  guess,  but  although 
of  itself  scarcely  worthy  any  investigation,  yet  as  con- 
nected with  some  singular,  official,  and  legislative  pro- 
ceedings not  generally  known,  the  following  particulars 
are  important  and  highly  illustrative  of  this  peculiar 
court  and  its  establishment. 

In  1691 — 2,  a  bill  was  introduced  into  the  house  of 
lords  for  the  general  reform  of  the  Chancery  courts, 
and  for  regulating  the  six  Clerks'  office,  which  occa- 
sioned a  singular  and  voluminous  printed  controversy 
or  civil  war,  between  the  sworn  clerks  and  the  six  clerks, 
and  in  which  the  under  clerks  contended  that  they  could 
do  the  business  of  the  office  much  cheaper  and  more 
expeditiously  without  their  superiors.  No  draft  of  the 
bill  is  extant,  but  from  the  above  dispute  it  appears  to 
have  complained  of  1.  disorders;  2.  delays;  3.  unne- 
cessary expences.  The  cause  assigned  is  the  want  of 
a  competent  number  of  experienced  attorneys  to  dispatch 
the  accumulation  of  business,  The  remedy  provided  by 
the  bill  was,  1.  The  increase  of  the  number  of  attorneys 
proportionate  to  the  business,  with  strict  qualifications 
consistent  with  the  ancient  statutes.*  2.  The  abate- 
ment of  fees,  in  reducing  the  cost  of  copies  from  eight- 
pence  to  four-pence  a  folio.  3.  in  taking  away  the 
engrossed  bill  annexed  to  commissions,  the  expence  of 
which  had  been  six-pence  per  folio.  The  bill  recited 
"  That  whereas  in  a  long  tract  of  time  there  have  been 

*  12  Rich.  II. — 12, 14,  and  15,  Henry  VIII. 
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"  found  many  inconveniences  in  the  proceedings  of  the 
iC  Court  of  Chancery,  and  the  Courts  of  Equity,  very 
"  fit  and  necessary  to  be  redressed  and  regulated  by 
"  authority  of  Parliament,  for  the  good  of  all  the  sub- 
"  jects  of  England  when  there  shall  be  a  fitting  time, 
"  duly  to  weigh  and  consider  the  same.  And  whereas 
u  among  other  great  inconveniences  in  the  said  proceed- 
"  ings,  it  doth  manifestly  appear,  that  the  practice  of  the 
"  Courts  of  Equity  upon  Bills  of  Review  is  one  of  the 
u  greatest  inconveniences,  &c*  It  was  maturely  con- 
sidered, and  deliberately  debated  in  several  committees 
of  the  Lords :  the  Commissioners  of  the  great  seal, 
and  several  of  the  judges  were  examined  and  consulted 
on  its  provisions.  On  December  14,  it  passed  the  upper 
house,  and  was  sent  to  the  house  of  commons.  A  most 
violent  opposition  was  then  commenced,  and  the  con- 
sideration of  it  was  delayed  and  postponed  on  the  most 
frivolous  pretences.  Orders  for  reading  it  were  succes- 
sively made  on  January  15,  February  2  and  8,f  and  the 
Lords  repeatedly  sent  messages  to  the  commons  re- 
minding them  of  the  bill  before  them. J  At  length  on 
February  12th  it  was  read  the  first  time,  but  no  record 
exists  of  any  discussion  on  its  merits.  On  the  13th, 
after  the  lords  had  again  reminded  them  of  the  bill,  it 
was  ordered  to  be  read  a  second  time  on  the  following 
Tuesday.^  After  the  22nd  February,  the  lords  appear 
to  have  considered  any  further  memento  useless,  and  no 
trace  can  be  found  of  a  bill  which  was  doubtless  very 
remedial  of  the  abuses  of  the  court,  because  it  met  with 

»  Lords'  Journals,  vol.xiv.  1691,  13,  16, 19,  21,  Nov.  14  Dec. 

•f  Comra,  Journ.  vol.  x.  1691. 

%  Lords'  Jouru.  vol.xiv.  1691,  15  Jan.  13  and  22  Feb. 

%  Comin.  Journ.  vol.x.  p.  662 — 6. 
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so  violent  and  fatal  an  opposition.  The  numerous  ob- 
servations by  the  clerks  of  the  different  offices,  printed 
in  folio,  were  probably  privately  distributed  during  the 
progress  of  the  bill  and  not  published,  as  they  are  rarely 
to  be  met  with,  and  have  generally  no  titles.  A  collec- 
tion of  them  may  be  found  in  a  folio  volume  among  Mr. 
Hargrave's  books,  in  the  British  Museum  library.* 

The  following  is  a  list,  but  their  further  detail  is  un- 
necessary : — 

1.  "  Reasons  Humbly  offered  to  the  Honourable  the  Com- 
mons of  England  in  Parliament  assembled,  for  their  speedy 
endeavour  to  regulate  the  Proceedings  of  the  Court  of 
Chancery,  with  a  proposal  how  it  may  be  legally  done  with- 
out an  Act  of  Parliament."     fol.  pp.  2. 

2.  "  The  Case  of  the  Six  Clerks  in  the  High  Court  of 
Chancery,  in  relation  to  a  clause  in  a  late  Act  of  Parlia- 
ment, intitled,  An  Act  for  the  Amendment  of  the  Law,  &c." 
fol.  p.  1. 

3.  "  Reasons  for  the  Bill  for  regulating  the  six  Clerks7 
Office  in  Chancery,  with  an  answer  to  the  six  Clerks."  fol. 
p.  1. 

4.  "  The  Answer  of  the  Sworn  Clerks  in  Chancery  to  the 
Six  Clerks'  Case."     fol.  p.  1. 

5.  "  The  Six  Clerks'  Reply  to  the  Under  Clerks' 
Answer." 

6.  "  A  Modest  Computation  of  the  loss  which  the  Under 
Clerks  in  Chancery  may  sustain  by  the  taking  away  of  the 
Dedimus  Bill,  and  of  the  advantages  they  claim  by  nature  of 
the  Recompensing  Clause  in  the  Act  for  the  amendment  of 
the  Law,  and  the  better  advancement  of  Justice."    fol.  p.  1. 

*  See  Catalogue,  art.  Chancery* 
L    1 
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The  following  quaint  observation,  in  the  folio  sheet 
entitled  "  Reasons,"  &e.  sufficiently  explains  the  mis- 
carriage of  this  bill,  and  prophetically  foretels  that 
little  correction  of  the  evils  complained  of,  was  to  be 
expected  in  future. — "  Notwithstanding  several  mes- 
"  sages  from  the  Lords  to  put  the  House  of  Commons 
"  in  mind  of  that  Bill,  and  notwithstanding  several 
"  motions  in  the  House  of  Commons  for  a  second  read- 
"  ing,  and  several  appointments  for  a  second  reading 
"  thereof,  yet  something  else  was  still  preferred  before 
"  it,  and  some  eminent  in  the  Chaneery  cried  out,  If 
"  that  Bill  passed  it  would  ruin  that  Court,  by  reason 
"  whereof  that  Bill  never  had  a  second  reading,  nor  hath 
"  any  thing  to  that  purpose  been  done,  ever  since,  and 
"  the  reason  is  evident." — p.  2. 

In  1693,  Somers,  whose  early  reputation  and  political 
services  in  the  cause  of  English  liberty  are  indisputable, 
was  created  lord  keeper,  and  chancellor  in  March,  1697. 
Burnet  bestows  upon  him  the  highest  character  for  ju^ 
dicial  ability  and  rectitude,*  and  in  his  encomium  on  the 
new  keeper,  he  mentions,  that  "  all  people  were  now 
"  grown  weary  of  the  great  seal's  being  in  commission ; 
(i  it  made  the  proceedings  in  Chancery  to  be  both  dila- 
"  tory  and  more  expensive :  and  there  were  such  ex- 
"  ceptions  made  to  the  decrees  of  the  commissioners, 
"  that  appeals  were  brought  against  most  of  them,  and 
"  generally  they  were  reversed. "f 

The  meagre  and  contemptible  life  of  Lord  Somers  by 
Cooksey,J  communicates  no  information  on  his  judicial 
conduct  and  character.     His  equity  decrees  and  official 

*  Burnet,  Own  Times,  vol  iv.  p.  187.  +  Ibid.  p.  187. 

I  Essay  on  the  Life  and  Character  of  John  Lord  Somers,  by  R.Cooksey, 
Esq.  of  the  Middle  Temple,  4to.  1791. 
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aptitude  have  been  soberly  questioned ;  but  his  industry, 
and  the  principles  of  his  decisions,  appear  on  the  whole 
to  have  been  superior  to  those  of  any  of  his  predecessors. 
A  political  intrigue  in  1700  deprived  him  of  his  office, 
and  further  digraced  him  by  an  impeachment,  which, 
though  failing  to  convict,  certainly  very  much  tarnished 
his  character  as  a  man  and  a  judge.  It  is  not  worth 
while  entering  on  the  political  details  of  the  proceedings 
against  him,  the  particulars  of  which  may  be  consulted 
in  the  historical  works  and  political  documents  of  the 
period.*  He  was  charged  with  corruption  in  his  office, 
and  with  illegal  and  extra  judicial  reversal  of  the  decrees 
of  the  court  of  exchequer:  the  charges  and  refutation 
communicate  some  information  on  the  state  of  the  courts 
of  law,  but  the  degree  of  guilt  or  innocence  of  Lord 
Somers  is  a  subject  of  wide  investigation  and  consider- 
able doubt.  His  public  preferment  however  unquestion- 
ably operated  ill  on  his  private  integrity.  John  Somers 
and  Lord  Somers  were  different  characters,  and  Lord 
Somers  as  Chancellor  was  not  so  active  in  the  reform 
of  the  law  as  we  shall  soon  find  him  in  the  character  of 
2£*7-Chancellor.  His  complicated  and  seducing  em- 
ployments as  a  minister,  a  courtier,  speaker  of  the  upper 
house,  and  communicant  with  foreign  ministers,  were 
grossly  inconsistent  with  his  office  of  judge  of  the  court 
of  Chancery. 

The  observations  of  Ralph  are  very  applicable  to  the 
present  times;  and  well  worth  extracting — "but  when 
"  justice  has  made  these  acknowledgments,  she  will  think 
"  herself  obliged  to  add,  that  these  surpassing  talents, 

*  See  Burnet's  Own  Times,  vol.  iv.  p.  433. — Lords'  Journ.  vol.xvii.  170. 
Comm.  Journ.  vol.  xiii.  1701.  Cobbett's  Pari.  Hist.  vol.  v.  Articles  of  Inv 
peachment,  p.  12G6. 
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"  this  all  comprehensive  knowledge,  did  not  operate  with 
"  the  same  vigour  in  the  cabinet  as  on  the  bench ;  that 
"  firmness  which  had  withstood  the  storm,  melted  in  the 
u  sunshine  ;  and,  having  once  suggested  what  was  right, 
"  he  did  not  think  himself  obliged  to  withstand  what  was 
"  wrong;  at  least,  in  such  points  as  the  King  had  set 
"  his  heart  upon  ;  though  they  were  often  such  as  were 
"  scarce  to  be  reconciled  either  to  his  majesty's  printed 
"  possessions,  or  to  the  constitution,  the  interest,  and 
"  the  honor  of  England:  In  such  cases  the  courtier  was 
"  too  hard  for  the  patriot ;  and  he  who  had  pleaded  so 
"  strongly  for  the  right  of  resistance,  acted  as  if  resig- 
"  nation  and  compliance  were  indispensible  duties.''* 

During  the  Chancellorship  of  Lord  Somers,  in  1695, 
Sir  Robert  Atkyns,  a  judge  of  well  known  learn- 
ing and  rare  integrity,  published  "  An  Enquiry  into 
the  Jurisdiction  of  the  Chancery  in  causes  of  Equity," 
being  an  historical  treatise  on  the  origin  of  the  juris- 
diction, and  an  argument  against  its  exorbitant  en- 
croachments. The  opinions  and  writings  of  this  justly 
celebrated  lawyer  are  entitled  to  peculiar  respect  and 
influence,  not  merely  for  their  unimpeached  honesty,  but 
for  his  experience  in  his  office,  as  chief  baron  of  the 
Exchequer,  and  speaker  of  the  house  of  Lords,  which 
latter  office  he  filled  three  years.  To  this  publication 
was  annexed  a  printed  Case  upon  a  private  appeal  of 
his  own,  against  a  decree  made  by  Lord  Somers,  in 
Trinity  Term,  1694,  on  a  question  of  mortgage,   and 

*  Ralph's  History,  vol.  ii.  p.  785 — Somers's  Answer  to  the  Articles  of 
Impeachment,  ibid.  p.  957. — See  also  Walpole's  Royal  and  Noble  Authors. 
Swift's  Character  of  Lord  Somers,  History  of  Queen  Anne.  Addison  in 
the  Freeholder,  14  May,  1716.  Maddock's  Life  and  Writings  of  Lord 
Somers,  1812. 
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a  widow's  separate  maintenance.*  The  detail  of  facts 
in  this  cause  is  not  material,  but  the  general  reasoning 
of  Sir  Robert  Atkyns  is  very  forcible.  He  commences 
by  briefly  shewing  the  early  and  determined  opposition 
to  the  jurisdiction  of  the  Chancery,  which  proves  "  how 
"  early  the  proceeding  in  equity  was  decry'd  and  ex- 
"  claimed  against,  not  only  for  the  abuses  in  the  admi- 
"•  nistration  of  it,  but  for  usurping  a  jurisdiction,  not 
"  only  not  founded  upon  any  good  authority,  and  carried 
"  on  by  the  potency  and  greatness  of  the  Chancellor. 
"  Nor  was  there  any  the  least  pretence  of  any  prescrip- 
u  tion  or  act  of  Parliament,  to  support  it :  nor  was  it 
"  taken  to  be  any  part  of  the  law,  or  of  the  common  law, 
"  tho'  taken  in  the  largest  sence;  but  rather  contra- 
"  distinct,  and  indeed  opposite  to  it  and  destructive  of 
"  it."     Sir  Robert  then  argues  against  its  invasion  of 

*  These  tracts,  in  folio,  are  extremely  scarce,  and  were,  probably,  only 
privately  printed.  The  Treatise  and  the  Case  are  sometimes  annexed,  and 
copies  of  the  latter  are  found  without  the  former.  The  author  possesses 
the  Case  but  never  met  with  the  Treatise,  except  in  Mr.  Hargrave's  books, 
British  Museum  Library,  probably  the  copy  alluded  to  and  used  by  him 
in  his  edition  of  Hale;  see  preface,  cxci.    The  following  is  the  Title — 

"  An  Enquiry  into  the  Jurisdiction  of  the  Chancery  in  Causes  of  Equity. 

I.  Upon  what  ground  and  foundation  that  Jurisdiction  is  built. 

II.  At  what  time  the  Chancery  began  to  exercise  that  Jurisdiction,  and 

upon  what  occasion. 

III.  How  modest  and  moderate  the  exercise  of  it  was  at  first. 

IV.  How  wonderfully  it  is  grown  and  enlarged  ;  And 

V.  What  is  the  best  remedy  for  restoring  and  maintaining  the  Common 

Law. 

Humbly  submitted  to  the  consideration  of  the  House  of  Lords,  to  whom 
it  belongeth  to  keep  the  inferior  Courts  within  their  bounds. 

By  Sir  Robert  Atkyns,  Knight  of  the  Honourable  Order  of  the  Bath. 
To  which  is  added  the  Case  of  the  said  Sir  Robert  Atkyns,  upon  his 
appeal   against  a  Decree   obtained  by  Mrs.   Elizabeth  Took  and  others, 
Plaintiffs  in  Chancery,  about  a  separate  maintenance  of  £200.  per  annum. 
London,  printed  in  the  year  1695." 
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the  common  law.  He  argues  against  the  exposure  of 
the  subject  to  the  varying  judgment  of  one  man:  "  the 
Chancellor's  judgment  is  not  always  guided  by  certain 
and  known  rules,  so  that  no  foresight  can  fence  and 
provide  against  it;  we  are  not  forewarned,  and  there- 
fore cannot  be  forearmed."  He  reasons  against  the 
injurious  usurpation  and  inutility  of  the  Chancery  in  all 
questions  of  litigation  where  matters  of  fact  are  to  be 
determined.  He  particularly  points  out  the  expence 
and  delays  of  foreclosing  mortgages,  and  asserts  that 
"  many  good  proposals  have  been  made  by  a  Bill  lately 
"  depending  in  Parliament,  and  upon  other  occasions, 
"  from  others  that  have  been  well  wishers  to  the  nation, 
"  that  might  have  cured  these  mischiefs,  but  mightily 
"  opposed;  for  this  is  one  of  their  Diana's,  by  which 
"  not  only  a  Livelihood  but  many  a  large  Estate  is 
"  gotten."*  After  a  detailed  exposition  of  the  evils  of 
the  jurisdiction,  he  revived  Coke's  proposed  remedy  of 
giving  the  courts  of  Common  law  a  controuling  power 
over  the  court  of  Chancery  by  writ  of  prohibition  in 
lieu  of  subjecting  the  common  law  suitors  to  the  equity 
writ  of  injunction.  His  proposition  is  as  follows  : — 
"  All  these  mischiefs  might  be  remedied,  either  by  some 
"  good  act  of  parliament  to  be  passed,  as  has  been  often 
"  endeavoured;  or  by  referring  the  determination  and 
"judging  of  Bills  of  Review  of  their  decrees  into  good 
"  and  indifferent  hands  ;  or  by  the  Supreme  Courtsf 
"  declaring,  that  the  Courts  of  the  Common  Law  in 
"  Westminster  Hall,  ought  ex  debito  justice  to  gran^ 
"  prohibitions  to  any  Court  whatsoever,  that  either 
"  usurp  a  Jurisdiction  where  they  have  none  of  Right, 

*  Enquiry,  p.  39. 
f  By  the  context  Parliament  is  here  meant. 
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**  or  exceed  their  Jurisdiction  where  they  have  one, 
"  This  Legal  Remedy  having  been  long  disused  and  laid 
"  asleep  wants  a  revival.  In  order  to  obtain  these 
"  peaceable  and  most  needed  helps,  this  small  treatise  is 
"  humbly  recommended  to  the  grave  consideration  of 
«  the  House  of  Peers."     p.  48. 

In  1699  he  published  a  sort  of  continuation  of  the 
above  work,  entitled  "  The  true  and  antient  Jurisdiction 
of  the  House  of  Peers,"  in  which  he  opposes  the  appel- 
late jurisdiction  of  the  house  of  Lords,  complaining 
also  of  his  own  individual  experience  of  injustice  in  the 
case  alluded  to.  This  latter  treatise  he  inscribes  to  the 
house  of  Commons  in  a  prefatory  petition.  The  rarity 
of  the  tract  and  the  earnest  and  important  matter  of  the 
petition  will  justify  the  quotation  of  it  at  length. 

"  To  the  Right  Honourable  the  Knights,  Citizens,  and  Bur- 
gesses of  the  House  of  Commons  in  Parliament  assem- 
bled— 
The  humble  Petition  of  Sir  Robert  Atkyns,  Knight  of  the 
Bath— 

Slieweth, 

That  your  petitioner,  in  the  several  Public  employments 
he  has  undergone,  hath  had  more  than  ordinary  occasion  of 
observing  the  increasing  jurisdiction  of  the  Courts  of  Equity 
in  this  kingdom ;  and  how  the  Common  Law,  the  birth  right 
of  every  Englishman,  hath  been,  and  still  is,  every  day 
more  and  more  invaded  by  it.  He  hath  taken  the  pains  to 
collect  many  of  those  continual  complaints  from  time  to  time 
made  by  the  Commons  of  England  in  Parliament,  against 
the  exercise  of  that  new  Jurisdiction  in  the  very  beginning 
of  it.  And  your  Petitioner  hath  great  reason  also  to  take 
notice  of  the  exercise  of  the  jurisdiction  of  Appeals  from  the 
proceedings  of  those  Courts ;  and  humbly  presents  this 
honourable  House  with  what  he  hath  collected  in  order  to 
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your  service  therein.  Your  Petitioner  craves  leave  to  make 
use  of  that  freedom  which  belongs  to  every  Englishman  to 
tender  you  a  complaint  against  so  publick  and  spreading  a 
grievance.  He  doth  not  appeal,  nor  complain  of  anything 
which  merely  concerns  himself.  He  only  subjoins  a  case, 
wherein  himself  was  a  party,  merely  as  an  instance  of  the 
large  exercise  of  a  power,  against  the  known  and  fundamen- 
tal rules  of  the  Common-law  as  he  conceives.  That  case  of 
your  Petitioner  happened  very  lately  in  the  Chancery.  But 
it  is  generally  known  in  the  Courts  of  Westminster  Hall, 
that  as  your  Petitioner  had  occasion,  he  hath  for  many  years 
frequently  and  publickly  in  his  station,  inveighed  against  the 
encroachments  of  Courts  of  Equity,  and  that  late  course  of 
Appeals.  On  behalf  of  the  whole  kingdom  he  humbly  offers 
his  service,  and  lays  before  you  what  he  hath  observed  and 
collected  upon  this  subject,  after  near  three-score  years 
experience.  And  submits  all  to  your  wisdom,  to  proceed  in 
providing  just  remedies.  And  your  Petitioner  shall  ever 
pray,  &c. 

Robert  Atkyns."* 

In  the  conclusion  of  his  case  this  learned  judge  de- 
fends himself  from  any  imputation  or  influence  of  self- 
interestedness,  by  appealing  to  the  fact  of  "  it  being 
generally  known,  that  long  before  this  present  occasion, 
even  while  he  himself  sate  in  a  court  of  equity,  (esta- 
blished by  act  of  parliament)  he  both  in  that  court,  and 
in  the  highest  court,  (the  house  of  lords,)  discharged  his 
conscience,  by  inveighing  against  the  encroachments  of 
courts  of  equity."      p.  12. 

On  the  dismissal  of  Lord  Somers  a  temporary  Com- 
mission was  granted  to  three  judges,  Holt,  Treby,  and 

*  The  petition  is  also  given  by  Hargrave  in  Hale,  pref.  p.  cxc. — See  also 
on  this  case,  Lords1  Journals,  vol.  xv.  0,  IS,  and  27  Jau,  and  1, 11,  13, 15, 
16,  and  24  Feb.  1G91—  2. 


265 

Ward,  to  preside  in  the  court ;  (<  and  after  a  few  days, 
the  seals  were  given  to  Sir  Nathan  Wright,  in  whom 
there  was  nothing  equal  to  the  post,  much  less  to  him 
who  had  lately  filled  it."*  As  this  lord  keeper  preserved 
the  seals  in  the  following  reign,  it  is  only  to  be  observed 
that  his  judicial  character  in  the  early  exercise  of  them 
exactly  corresponded  with  this  character. 

The  legislature  was  not  altogether  idle,  as  the  fore- 
going detail  of  the  proceedings  of  the  house  of  lords 
attests ;  and  the  house  of  commons  amused  themselves 
and  the  country  with  some  abortive  attempts  at  judicial 
reform.  By  the  journals  of  the  commons,  5  December, 
1695,  leave  was  given  to  bring  in  a  bill  "  to  regulate 
proceedings  in  Equity,"  which  was  referred  to  a  com- 
mittee. On  the  15th  January  it  was  presented,  and  on 
the  17th  it  was  read  a  first  time  :  orders  for  the  second 
reading  were  renewed  for  the  6th,  14th  and  18th  March  : 
on  the  20th  it  was  read  a  second  time,  and  committed  to 
several  eminent  persons,  and  (unfortunately)  "  to  all 
that  are  of  the  long  robe."  On  the  24th  and  31st,  and 
9th  April,  additional  members  were  added  to  the  com- 
mittee ;  but  the  session  terminated  without  any  further 
step.f  In  the  following  session,  on  2nd  February,  1696, 
another  (probably  the  same)  bill  was  presented  "  to  re- 
gulate the  court  of  Chancery,  and  other  courts  of  equity.7' 
On  the  11th  and  13th  it  was  read,  and  successively  or- 
dered to  be  read  a  third  time  on  the  2nd,  13th  and  19th  j 
but  again  some  fatal  impediment  opposed  its  further 
progress.};      A  few   insignificant  motions  for    returns 

*  Burnet,  Own  Times,  vol.  iv.  p.  435. 

t  Comro.  Journ.  vol.  xi.  p.  354,  391,  395,  494,  525,  529,  553. 

J  Ibid.  p.  686—748. 

M  m 
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of  the  fees  of  officers  of  the  courts  of  justice  form  th# 
sum  total  of  the  legislative  measures  for  the  amendment 
of  the  law. 

Although  the  government  of  William  III.  was  venal 
aud  corrupt,  yet  it  must  not  be  forgotten  that  some  im- 
portant constitutional  concessions  were  obtained,  and 
several  valuable  legal  improvements  of  a  minor  nature 
enacted.*  The  liberties  of  the  country  were  certainly 
ill  protected,  but  the  theory  of  the  constitution  was 
improved  and  more  fully  recognised.  The  dispensing 
power  was  altogether  abolished:  standing  parliaments 
were  prevented,  though  the  mode  of  limiting  their  dur- 
ation has  been  subsequently  made  the  artful  means  of 
their  unconstitutional  extension  to  seven  years:  the  pro- 
testant  dissenters  undoubtedly  obtained  more  religious 
liberty  than  they  had  previously  enjoyed:  the  freedom 
of  the  press  was  more  fully  acknowledged  and  respected, 
justice  more  impartially  administered,  and  the  judges 
enjoyed  their  commissions  quam  din  bene  se  gesserinty 
instead  of  durante  bene  placito.f  Indeed  it  would  have 
been  remarkable  if  the  above  improvements  had  not 
taken  place,  when  the  public  mind  had  been  so  excited 
and  informed  in  the  time  of  the  commonwealth  respect- 
ing the  necessity  and  the  practicability  of  legal  reforms 
especially.  It  may  however  be  reasonably  doubted  how 
far  these  partial  benefits  were  of  real  advantage  to  the 
country,  since  the  same  system  which  introduced  them 
appeared  to  make  them  the  means  of  resisting  all  future 
reforms,  and  of  sinking  deep  the  foundation   of  those 

*  Statutes,  3  and  4,  W.  and  M.  c.  14.— 4  and  5,  W.  and  M.  cap.  16,  18, 
20,  21,  22.— 5  and  6.  W.  and  M.  c.  12.— 7  and  8  W.  c.  32—8  and  9  W.e.fr. 
10  and  11  W.  III.  c.  10. 

t  Stat,  13  William  III.  c.  2. 
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corrupt  practices  the  chief  object  of  which  has  been  the 
promotion  of  the  sinister  interests  of  the  actors. 

In  this  reign  first  commenced  that  profuse  legislation 
which  piled  statute  on  statute,  and  made  the  written  law 
of  England  a  confused  mass  of  contradictory  and  occult 
enactments.  Three  hundred  and  forty-three  Public  and 
four  hundred  and  sixty-six  Private  acts  were  heaped  on 
the  nation ! 


The  contemporary  reporters  were  as  follows  : — 
WILLIAM  III.— 1689. 


Carthew  (K.  B.),  1  to  12 
Cases  concerning  Settlements 

(K.  B.),  1  to  14 
Colles(Parliamentary  Cases), 

9  to  14 
Comberbach  (K.  B.),  1  to  10 
Comyns  (K.  B.  C.  P.  Exche- 
quer,  Chancery,  and  before 

the  Delegates),  7  to  14 
Fortescue  (K.  B.  C.  P.  Exch. 

and  Chan.),  7  to  14 
Freeman  (K.  B.   C.  P.  Exch. 

and  Chan.)  1  to  14 
Sir  J.  Kelyng  (Crown  cases 

and  in  K.  B.),  8  to  13 
Levinz  (K.  B.  and  C.  P.),  1 

to  8 
Lutwyclie  (C.  P.),  1  to  14 
Modern  (K.  B.   C.  P.    Exch. 

and  Chan.),  vol.  3,  1  to  2 
Modern  (K.  B.   C.  P.  Exch. 

and  Chan.)  vol.  4,  3  to  7 


Modern  (K.  B.    C.  P.  Exch. 

and  Chan.),  vol.  5,  5  to  11 
Modem  (K.  B.    C.  P.   Exch. 

and  Chan.),  vol.  12,  2  to  14 
Parker  (Exchequer),  4  to  13 
Precedents  in  Chancery,  1  to  4 
Lord  Baymond,   (K.  B.  and 

C.  P.)  4  to  14 
Reports  in  Chancery,  vol.  2,  5 
Reports   temp.    Holt   (K.   B. 

C.  P.  Exchequer  and  Chan. 

eery),  1  to  14 
Salkeld  (K.  B.   C.  P.    Exch. 

and  Chan.),  1  to  14 
Select  Cases  in  Chancery,  5,  9 
Shower,  (K.  B.),  1  to  6 
Skinner,  (K.  B.)  1  to  9 
Ventris  (K.  B.  C.  P.  Exch. 

and  Chan.),  1  to  2 
Vernon  (Chancery),  1  to  14 
Peere    Williams   (Clian.   and 

K.  B.),  7  to  14 
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ANNE. 
A.  D.  1702  to  1714. 


On  the  death  of  William,  the  Princess  Anne,  the  se- 
cond daughter  of  James  by  his  first  wife,  and  grand- 
daughter of  Edward  Lord  Clarendon,  succeeded  to 
the  throne.  Sir  Nathan  Wright  continued  lord-keeper 
till  the  change  of  ministry  in  1705,  and  the  whig  adminis- 
tration of  Lord  Godolphin,  when  the  first  act  of  the  court 
was  to  dismiss  him.  Burnet  says  "  Wright  had  fallen 
"  under  a  high  degree  of  contempt  with  all  sides  ;  even 
"  the  tories,  though  he  was  wholly  theirs,  despising  him : 
(i  he  was  sordidly  covetous,  and  did  not  at  all  live  suit- 
"  ably  to  that  high  post :  he  became  extremely  rich,  yet 
"  I  never  heard  him  charged  with  bribery  in  his  court, 
"  but  there  was  a  foul  rumour,  with  relation  to  the  liv- 
"  ings  of  the  crown,  that  were  given  by  the  great  seal, 
"  as  if  they  were  set  to  sale,  by  the  officers  under  him."* 
Subsequent  information  however  has  transpired  which 
proves  the  corrupt  character  of  this  imbecile  equity 
judge,  and  accounts  for  the  mass  of  property  he  accu- 
mulated. In  the  recently  published  notes  of  Onslow  on 
Burnet,  the  former  asserts  that  Wright  did  not  restrict 
himself  to  the  sale  of  the  church  livings — "  It  was  not 
"  confined  to  them.  It  has  been  said  he  had  one  thou- 
"  sand  pounds  of  Baron  Bury  for  making  him  a  judge, 
"  as  appeared  by  Bury's  book  of  accounts  after  his 
"  death.  Wright  had  allowances  out  of  the  profits  of 
"  all  his  officers,  and  alluding  to  which,  when  an  officer 
"  under  his  successor  had  been  guilty  of  some  neglect  of 
"  duty,  and  his  Lord  in  reprimanding  him  said  '  thou 

*  Burnet,  Own  Times,  vol,  v.  p.  219. 
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"  *  art  a  most  unaccountable  fello\\,V  answered,  c  I  may 
"  *  thank  your  good  Lordship  for  that;  it  is  yourself  has 
"  *  made  me  so.'  "* 

In  October,  1705,  William  Cowper  was  created  lord- 
keeper,  raised  to  the  peerage  and  made  the  first  lord 
chancellor  of  Great  Britain  in  1707.  Burnet  writes 
"  he  was  a  gentleman  of  good  family,  of  excellent  parts, 
and  of  an  engaging  deportment,  very  eminent  in  his  pro- 
fession ;  and  who  had  for  many  years  been  considered  as 
the  man  who  spoke  the  best  of  any  in  the  house  of  com- 
mons."f  A  note  on  Burnet  by  Lord  Dartmouth  discloses 
the  disgusting  motives  of  party  spirit  and  intrigue  which 
regulated  the  selection  and  appointments  of  the  judicial 
officers.  Lord  Dartmouth  says — "  the  day  after  Cow- 
"  per  had  the  seal,  I  met  Lord  Godolphin  at  St.  James's ; 
"  where  in  discourse,  I  told  him,  that  the  world  was  in 
"  high  expectations  from  the  new  keeper,  he  said  he  had 
u  the  advantage  to  succeed  a  man  that  nobody  esteemed  ; 
"  but  the  world  would  soon  have  other  sentiments,  for 
"  his  chief  perfection  lay  in  being  a  good  party  man ; 
(i  and  seemed  desirous  I  should  understand,  that  it  had 
"  not  been  done  with  his  approbation  :  which  I  did  not 
"  doubt,  knowing  it  was  part  of  his  penance  for  having 
"  passed  the  Scotch  act  of  security,  and  that  there  were 
"  things  of  a  harder  digestion  to  follow."  J 

The  Dutchess  of  Marlborough,  in  her  curious  me- 
moirs of  female  intrigue,  takes  to  herself  the  credit  of 
the  change  of  chancellors.  u  And  the  next  year  I  pre- 
"  vailed  with  her  majesty  to  take  the  great  seal  from  Sir 
"  Nathan  Wright,  a  man  despised  by  all  parties,  of  no 
"  use  to  the  crown,  and  whose  weak  and  wretched 
"  conduct  in  the  court  of  Chancery,  had  almost  brought 

•  Ibid.  (ed.  1823)  p.  219.  note  u.  O.  +  Ibid.  p.  220, 

X  Burnet,  vol,  v.  p.  220. 
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a  his  very  office  into  contempt.  His  removal  however 
"  was  a  great  loss  to  the  church,  for  which  he  had  ever 
st  been  a  warm  stickler.  And  this  loss  was  the  more 
"  sensibly  felt,  as  his  successor,  my  Lord  Cowper,  was 
u  not  only  of  the  whig  party,  but  of  such  abilities  and 
M  integrity,  as  brought  a  new  credit  to  it  in  the  na- 
tion."* 

In  1710  the  intrigues  of  Harley  and  Mrs.  Masham 
(another  female  politician)  worked  a  political  change  of 
ministry  which  displaced  Lord  Godolphin  and  other 
whig  ministers.  The  Queen  wished  Lord  Cowper  to 
continue  in  his  office  of  chancellor,  but  he  did  not  choose 
to  retain  it  with  an  administration  of  men  diametrically 
opposed  to  his  own  political  opinions  and  friends,  he 
therefore  resigned  the  seals. f  They  were  put  in  com- 
mission for  some  weeks,  Sir  Thomas  Trevor,  Tracy 
and  Scroop  being  appointed  lords  commissioners.  Sir 
Simon  Harcourt  was  subsequently  created  lord  keeper, 
19th  October,  1710;  and  lord  chancellor  on  the  13th 
April,  1713,  with  the  title  of  Lord  Harcourt.  J     Onslow 

*  t(  An  account  of  the  conduct  of  the  Dowager  Dutchess  of  Marlborough 
to  the  year  1710.  In  a  letter  from  herself  to  my  Lord." — 8vo.  1742.  p.  147. 
This  volume  may  be  called  a  female  companion  to  Bubb  Doddington. 

The  lady  (in  p.  305)  gives  a  very  ingenuous  account  of  the  system  of 
corruption  then  in  vogue.  "  As  to  selling  Places,  which  was  the  last  thing 
"  I.was  to  clear  myself  from,  I  shall  now  give  an  account  of  my  conduct 
"  with  respect  to  this  charge,  from  the  time  that  I  came  first  into  any  office 
"  at  court. — Her  Highness  wrote  me  that  she  meant  to  make  two  new 
"  pages  of  the  back  stairs,  and  meaning  that  I  might  have  the  advantage 
"  of  selling  those  two  places.  For  it  must  be  remarked,  that  at  that  time 
"  no  person  who  was  in  any  office  in  court,  with  places  in  his  disposal, 
"  made  any  more  scruple  of  selling  them,  than  of  receiving  his  settled 
"  salary,  or  the  rents  of  his  estate  !" 

f  Historical  Register. 

\  w  The  lord  chancellor  (Cowper)  came  upon  all  these  removes,  and  de- 
livered up  the  great  seal ;   the  Queen  did  not  look  for  this,  and  was 
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speaks  of  him  as  "  a  man  without  shame,  though  very 
able."  His  defence  of  Sacheverel  first  brought  him 
into  public  repute,  and  Onslow  again  mentions  him  inci- 
dentally, "  He  was  afterwards  lord  chancellor,  with  no 
character  in  any  station,  but  for  his  abilities,  saying  that 
of  integrity  in  causes,  which  I  never  heard  doubted. 
He  had  the  greatest  skill  and  power  of  speech  of  any 
man  I  ever  knew,  in  a  public  assembly."*  Lord  Har- 
court  retained  possession  of  the  seals  during  the  remain- 
der of  this  reign. 

There  is  a  singular  interregnum  or  chasm  in  the  col- 
lection of  Orders,  with  the  exception  of  two,  which  are 
immaterial,  from  the  year  1701  to  1721.  One  short  order 
only,  by  Lord  Harcourt,  appears  in  Mr. Beames's  volume. f 
As  these  corrective  mandates  were  the  only  partial 
reform  and  improvement  of  the  practice,  the  absence 
of  all  addition  to  them  is  a  proof  of  the  culpable  neg- 
lect of  the  chancellors  of  that  period,  and  a  presumption 
that  the  abuses  of  the  court  not  only  were  continued,  but 
by  such  neglect  materially  increased. 

The  legislative  measures  in  this  reign,  for  the  amend- 
ment of  the  law  are  entitled  to  a  particular  notice. 
The  most  remarkable  and  valuable  was  the  statute  "  for 
the  amendment  of  the  law  and  the  advancement  of 
justice."!  The  bill  was  introduced  into  the  house  of 
Lords  by  Lord  Somers,  the  ex-chancellor.  Although 
the  project  more  fully  embraces  the  general  improvement 

surprised  at  itj  and  not  knowing  how  to  dispose  of  it,  she  with  an  unusual 
earnestness,  pressed  him  to  keep  it  one  day  longer ;  and  the  day  following-, 
she  having-  considered  the  matter  with  her  favourites  Mrs.  Masham  and 
Mr.  Harley,  received  it  very  readily,  and  it  was  Boon  given  to  Sir  Simon 
Harcourt."    Burnet,  Own  Times,  vol.  vi. p.  11. 

*  Burnet,  vol.  v.  p.  427.  +  Beames,  p,  321. 

%  Stat.  4  and  5  Anne,  chap.  16. 
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of  the  common  law  than  the  Chancery  practice  and 
Equity  jurisdiction,  yet  the  particulars  of  this  important 
measure  are  equally  interesting  to  the  historical  and 
legal  reader.  The  discussions  id  the  upper  house  are 
not  recorded,  and  the  following  extract  therefore  from 
the  journals  of  the  lords,  not  generally  known,  will 
display  the  sensible  and  sincere  desire  of  the  modellers 
of  the  law  to  accomplish  its  valuable  ends. 

"  The  Lord  Somers  reported  from  the  Lords  committees 
appointed  to  consider  what  defects  there  are  in  the  laws, 
which  may  be  proper  to  be  supplied  or  amended,  and  what 
doubts  may  be  fit  to  be  explained  or  cleared ;  and  to  consider 
of  proper  methods  to  lessen  the  expences  of  suits,  and  to 
make  proceedings  in  courts  of  justice  more  expeditious,  as 
followeth,  (videlicit) 

"  No  advantage  shall  be  taken  of  any  count,  plea  in 
bar,  replication  or  other  plea,  fcr  any  omission  or  defect 
therein,  unless  the  party  demurring  thereunto  shall  specially 
shew  such  defect  or  omission  for  cause;  but  the  court  shall 
give  judgment  upon  the  substance  mentioned  and  specified 
in  such  count  or  plea,  without  regard  had  to  such  defect. 

**■  All  the  statutes  of  jeofails  to  be  extended  to  judgment 
given  upon  confession,  nihil  dicit,  or  non  sum  informatus. 

"  All  double  pleas  to  be  allowed;  saving,  that  if  any  one 
be  found  defective  or  frivolous,  or  upon  issue  or  verdict 
found  for  the  defendant,  costs  shall  be  given,  at  the  discre- 
tion of  the  court. 

"  After  issue  joined,  in  any  action  to  be  brought  in  the 
courts  of  Westminster ;  upon  oath  made,  that  any  witness  can- 
not be  present  at  the  trial,  by  reason  of  their  being  to  go  beyond 
the  seas,  or  by  reason  of  sickness,  or  other  infirmity;  it  shall 
be  lawful,  by  rule  of  court,  for  the  plaintiff  or  defendant,  to 
exhibit  interrogatories  to  such  witnesses,  to  be  examined 
thereunto,  upon  oath;  before  one  of  the  judges  of  the  said 
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court,  or  before  Commissioners  to  be  appointed  under  the  seal 
of  that  court;  which  depositions  may  be  made  use  of  at  the 
trial,  in  case  the  witnesses  cannot  be  there;  and  the  said 
depositions  shall  be  afterwards  entered  or  enrolled  in  the 
said  court. 

"  No  challenges  shall  be  to  any  array  of  any  pannel  of 
jurors  for  default  of  htindreders;  but  every  venire  facias 
shall  for  the  future,  be  of  the  body  of  the  county. 

"  That  in  ejectione  jttmce,  or  action  of  trespass,  the  court 
may  order  a  view  before  trial;  the  sheriff  shall  be  com- 
manded, in  the  writ  of  distringas,  or  habeas  corpora,  to  have 
the  jurors  to  the  place  to  view  the  same,  in  the  presence  of 
A.  and  B.  that  are  appointed  to  shew  the  same. 

"  All  grants  and  conveyances  of  any  rents,  the  reversion 
or  remainder  of  any  manors,  messuages,  or  lands,  shall  be 
good  and  effectual,  without  any  attournment  Of  any  tenant. 

"  No  dilatory  plea  to  be  received,  unless  the  party  plead- 
ing, or  come  on  his  behalf,  do  make  oath  of  the  truth 
thereof. 

"  In  debt  upon  any  single  bill,  or  debt  on  a  scire  facias 
upon  any  judgment,  payment  of  the  money  shall  be  a  good 
plea  in  bar  thereof. 

"  In  debt  upon  any  bond,  with  a  condition  or  defeazance, 
to  pay  a  lesser  sum  at  a  day,  or  place  certain;  if  the  money 
be  paid  after  the  forfeiture  of  the  bond,  that  shall  be  a  good 
plea  in  bar  thereof;  and  if,  at  any  time  pending  the  action, 
the  defendant  shall  bring  all  the  principal,  interest,  and 
charges,  the  court  shall  give  judgment,  to  discharge  the 
defendant  of  any  such  bond ;  and  if,  after  judgment  such 
payment  shall  be  made,  the  court  shall  discharge  the  de- 
fendant of  such  judgment. 

"  It  is  declared,  that,  by  three  witnesses,  requisite  by  the 
act  of  frauds  and  perjuries  to  prove  a  nuncupative  will,  shall 
be  understood  such  as  are  allowed  upon  trials  at  law  by  the 
laws  and  customs  of  the  realm. 

N  n 
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"  Declaration  of  uses  by  deed,  subsequent  to  a  fine  ol* 
recovery,  shall  be  declared  to  be  as  eil'ectual  within  that 
statute  as  if  precedent. 

"  No  entry  or  claim  to  be  allowed,  to  avoid  the  statute  of 
limitations,  or  any  fine;  unless  Upon  such  entry  an  action 
shall  be  brought  within  a  year,  and  prosecuted  with  effect. 

"  The  statute  of  limitations  shall  be  extended  to  libels  in 
the  admiralty  court  for  seamen's  wages,  in  the  same  manner 
as  if  an  action  upon  a  promise  for  the  same  had  been  brought 
in  any  of  the  Queen's  courts  of  record. 

"  The  plaintiff  shall  in  no  case  be  bound  by  the  statute  of 
limitations,  if  the  defendant  shall  be  beyond  the  sea  at 
the  time  of  the  cause  of  action  accrued,  so  as  the  plaintiff 
brings  his  action  within  six  years  after  his  return  into  this 
realm. 

"  If  the  plaintiff  be  content  to  accept  of  a  bail  bond  from 
the  sheriff,  the  sheriff  shall  assign  the  same  by  indorsement 
under  his  hand  and  seal,  and  the  plaintiff  thereupon  shall 
sue  in  his  own  name  ;  and  if  the  bond  be  forfeited,  the  court 
where  the  action  is  brought  by  rule,  may  impose  such  terms 
upon  the  defendant,  and  give  such  relief  to  the  bail,  touch- 
ing such  bond,  as  shall  be  agreeable  to  justice  and  reason  ; 
which  rules  shall  have  the  effect  of  a  defeazance  as  to  such 
bond. 

"  The  debts  that  any  defendant  hath  owing  unto  him  may 
be  attached  in  execution,  in  satisfaction  for  debt  and  damages 
recovered  against  him ;  and  a  day  shall  be  given  to  the 
debtor  to  appear,  the  court  shall  give  judgment  for  the 
plaintiff  to  recover  so  much  as  shall  be  attached,  &c.  as  in 
London  upon  a  foreign  attachment. 

"  That  the  warranty  of  tenant  for  life,  descending  upon 
any  person  in  remainder  shall  be  void  and  of  none  effect; 
likewise  the  warranty  of  any  collateral  ancestor,  that  had 
nothing  in  the  land,  shall  be  void  against  his  heir,  cither  to 
bar  him  of  entry  or  action. 
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11  No  process  to  issue  out  of  any  court  of  equity  till  after 
the  bill  is  filed;  nor  any  service  of  a  subpoena  to  be  good, 
unless  at  the  same  time  the  defendant  be  served  with  a  true 
copy  of  the  bill,  signed  by  the  proper  officer,  at  the  plaint- 
iff's charge,  which  is  to  be  allowed  him  in  costs,  if  he  prevail 
in  the  suit ;  the  defendant  not  to  be  obliged  to  take  or  pay 
for  any  other  copy  of  the  bill ;  and  no  copy  or  abstract  of 
the  bill  to  go  with  the  dedimus  or  commission  for  taking  the 
defendant's  answer.* 

The  heads  of  this  report  were  severally  read  and 
agreed  to  by  the  house,  and  it  was  ordered  that  the 
judges  prepare  a  bill,  and  submit  it  for  approval.  On 
the  26th  of  January  a  draft  of  the  act  was  presented 
and  referred  to  the  same  committee  that  reported  the 
heads  of  the  bill.f  On  the  first  of  February  Lord 
Somers  reported  it  from  the  lords'  committees  as  fit  to 
pass  with  some  amendments,  which  were  read  twice,  and 
agreed  to. %  On  the  4th  February  it  passed  the  lords, 
apparently  without  a  division,  and  was  sent  to  the  house 
of  commons  by  two  of  the  judges.^[  On  the  second 
reading  in  the  lower  house  it  was  referred  to  a  com- 
mittee. ||  Numerous  petitions  were  presented  against  it 
by  officers  of  the  different  courts,  who  affirmed  that 
many  clauses  C(  greatly  concern  their  practice,  and  pray- 
ing to  be  heard  by  counsel  touching  the  same."§  The 
committee  reported  progress  on  several  days.  On  the 
4th  of  March  the  bill  was  passed  with  amendments,  and 
sent  back  for  the  lords'  concurrence.  On  the  11th  of 
the  same  month  the  lords'  committees  reported  reasons 

*  Lords'  Journ.  vol.  xviii.  p.  G8.    17  Jan.  1705. 

f  Ibid.  p.  78.  %  Ibid.  p.  78. 

^|  Ibid.  p.  87.  and  Comm.  Journ.  vol.  xv.  p.  127. 

||  Ibid.  p.  151.  §  Ibid.  p.  151. 
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for  their  disagreement  to  some  of  the  amendments  made 
by  the  commons  to  the  bill.  In  the  Lords'  Journals  of 
that  day  a  very  full  report  appears  of  the  proposed 
amendments  and  the  objections :  the  propositions  for 
the  improvement  of  the  equity  practice  occupy  the 
largest  portion  of  the  report,  but  they  are  too  volumin- 
ous and  technical  for  quotation.*  A  conference  was 
afterwards  held  between  the  two  houses ;  and  in  the 
Commons'  Journals  will  be  found  a  detailed  report  of  the 
discussions. f  Some  considerable  debate  and  difference 
of  opinion  occurred  in  the  commons,  and  on  the  18th  a 
division  on  the  further  consideration  of  the  report  took 
place,  of  78  to  54.  On  the  19th  the  Commons'  Journals 
again  contain  an  interesting  detail  of  reasons  in  support 
of  their  amendments.  Some  of  these  are  so  applicable 
to  the  important  question  of  the  preferable  mode  of 
obtaining  evidence,  viva  voce,  or  written  examinations, 
that  the  extract  is  well  worth  insertion  in  these  pages. ■ — 

•'  Mr.  Pulteney  reported  from  the  Committee,  appointed 
to  draw  up  reasons  to  be  offered  to  the  Lords  at  a  conference 
upon  the  amendments,  made  by  this  house  to  the  bill,  intitu- 
led, an  act  for  the  amendment  of  the  law,  and  the  better 
advancement  of  justice;  that  they  had  drawn  up  reasons 
accordingly,  which  they  had  directed  him  to  report  to  the 
house  :  which  he  read  in  his  place  and  afterwards  delivered 
in  at  the  clerks'  table ;  where  the  same  were  read,  and  are 
as  follow ;  viz. 

"  The  Commons  do  not  insist  upon  their  amendment  to 
the  bill,  intituled,  an  act  for  the  amendment  of  the  law,  and 
better  advancement  of  justice,  Pr.  2,  L.  27,  to  leave  out  the 
clause,  requiring  attorneys  to  file  their  warrants. 

*  See  Lords'  Journ.  vol.  xviii.  p.  146. 
f  Comm,  Journ.  p.  192. 11  March,  1705.  p.  194. 
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°  But  the  Commons  do  insist  upon  their  amendment,  Pi% 
3,  L.  27,  to  leave  out  the  clause,  impowering  the  courts  of 
law,  after  issue  joined,  to  examine  such  witnesses  as  cannot 
be  present  at  the  trial,  for  the  reasons  following ;  viz, 

"  1st.  For  that,  when  a  witness  is  examined  in  open  court, 
upon  any  trial  at  common  law,  questions  may  be  asked  him 
upon  a  cross  examination  by  the  court,  the  jury  (who  should 
not  be  deprived  of  any  lawful  means  whereby  they  may  best 
be  informed  of  the  fact,  whereof  they  are  the  sole  judges) 
or  by  the  counsel  at  the  bar  to  sift  out  the  truth  of  this 
evidence,  nay,  very  often  the  disordered  look  of  an  evidence, 
a  faultering  in  his  speech,  or  such  like  circumstance,  may 
be  a  guide  to  the  jury,  as  to  the  credibility  of  the  evidence ; 
of  which  many  instances  might  be  given,  were  it  not  a  matter 
already  so  well  known. 

"  2dly.  A  witness  when  sworn  and  examined  in  the  face 
of  the  court  and  country,  will  be  under  a  greater  awe  of 
truth,  and  more  cautious  of  not  forswearing  himself,  for  fear 
of  being  detected,  and  immediately  committed  by  the  court 
for  perjury ;  in  which  case  the  court  does  at  the  same  time 
Usually  direct  a  prosecution  ;  whereas  depositions  (taken  in 
the  manner  proposed  by  the  clause)  may  be  made  by  a  pro- 
fligate person,  who  (intending  soon  after  to  go  beyond  the 
seas  and  to  continue  out  of  the  kingdom,  or  pretend  sick- 
ness, or  disability  to  attend,  till  after  such  depositions  shall 
have  been  made  use  of  upon  the  trial)  may  more  easily  be 
wrought  upon  to  perjure  himself,  when  he  thinks  he  is  with- 
out the  reach  of  punishment, 

"  3dly.  The  Commons  do  admit  to  your  Lordships,  that 
depositions  are  allowed  as  evidence  in  trials  at  common  law, 
where  such  witnesses  are  out  of  the  kingdom,  or  under  a 
disability  to  attend,  though  the  witnesses  be  then  living ;  yet 
they  cannot  but  be  of  opinion,  that  the  use  of  such  evidence, 
upon  trials  at  common  law,  ought,  for  the  reasons  above 
mentioned,  to  be  as  little  encouraged  as  may  be  ;  to  the  con- 
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trary  whereof  (as  the  commons  do  conceive)  the  method,  laid 
down  by  your  Lordships  in  this  clause  will  in  time  turn  all 
viva  voce  evidence  into  paper  proof,  upon  all  trials  at  com- 
mon law. 

"  4thly.  It  may  happen  very  often,  that  the  manner  of 
wording  such  depositions  (either  through  the  ignorance, 
mistake  or  cunning  of  the  clerk)  may  give  a  turn  to  the  fact 
very  different  from  what  the  witnesses  meant,  or  from  what 
might  have  appeared  upon  his  examination  viva  voce  in  open 
court. 

"  5thly.  Upon  depositions  taken  in  courts  of  equity,  if 
the  witnesses  differ  as  to  matters  of  fact,  or  the  credit  of 
the  witnesses  is  suspected,  the  courts  of  equity  are  so  far 
from  relying  on  such  depositions,  that  they  direct  issues  to 
he  tried  at  law,  in  order  that  the  witnesses  may  be  there 
examined  in  open  court,  where  the  credit  of  the  witnesses 
will  be  considered  ;  but  (as  it  seems  to  be  intended)  by  this 
clause  Depositions,  taken  at  law  in  all  courts,  must  be  allowed 
as  evidences. 

"  And  lastly,  the  commons  are  so  sensible  that  the  exam- 
ination of  witnesses  viva  voce  upon  trials  at  common  law,  is 
(by  the  experience  of  many  ages)  found  to  be  grounded  up- 
on so  good  reason,  and  of  such  security  to  the  property  of 
the  subject,  that  they  cannot  consent  to  so  great  (and  as  they 
conceive)  dangerous  an  alteration  in  so  fundamental  a  part 
of  the  law,  as  will  be  made  by  this  clause  :  Nay,  though  the 
Commons  should  admit,  that,  in  the  particular  cases  in- 
stanced by  your  Lordships  there  may  be  an  inconvenience, 
as  the  law  in  this  point  now  stands,  yet,  they  apprehend,  such 
an  alteration  would  produce  a  much  greater  inconvenience  ; 
and  which  of  the  two  is  most  to  be  avoided,  ?tis  no  hard  mat- 
ter to  determine."* 

On  the  19th  March  the  lords  agreed  to  the  amendments 
and  finally  passed  the  bill.f 

*  Comm.  Journ.  vol.  xv.  p.  198.  f  Lords'  Journ.  vol.  xviii.  p.  161. 
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tt  is  to  be  regretted  that  no  report  exists  of  the  va- 
rious discussions  on  this  important  measure.  The  only 
mention  of  it  in  the  Parliamentary  History  is  a  meagre 
paragraph,  which,  when  collated  with  the  observations 
of  Burnet,  appears  to  be  a  mere  transfer  from  the  latter 
historian.*  The  bishop  records  that  "  Lord  Somers 
"  made  a  motion  in  the  house  of  lords  to  correct  some  of 
"  the  proceedings  in  the  common  law,  and  in  Chancery, 
"  that  were  both  dilatory  and  very  chargeable :  he  began 
si  the  motion  with  some  instances  that  were  more  con- 
"  spicuous  and  gross  ;  and  he  managed  the  matter  so, 
"  that  both  the  lord  keeper  and  judges  concurred  with 
"him;  though  it  passes  generally  for  a  maxim,  that 
"  judges  ought  rather  to  enlarge  than  contract  their 
"  jurisdiction.  A  bill  passed  the  house,  that  began  a 
"  reformation  of  proceedings  at  law,  which  as  things 
"  now  stand,  are  certainly  among  the  greatest  grievances 
"  of  the  nation:  when  this  went  through  the  house  of 
"  commons,  it  was  visible  that  the  interest  of  under 
"  officers,  clerks  and  attorneys,  whose  gains  were  to  be 
"  lessened  by  this  bill,  was  more  considered  than  the 
"  interest  of  the  nation  itself:  several  clauses,  how  be- 
"  neficial  soever  to  the  subject,  which  touched  on  their 
"  profit,  were  left  out  by  the  commons.  But  what  fault 
"  soever  the  lords  might  have  found  with  these  alter- 
"  ations,  yet  to  avoid  all  disputes  with  the  commons, 
il  they  agreed  to  their  amendments."  f 

The  general  enactments  of  the  statute  which  carried 
these  legislative  measures  into  effect  are  well  known  to 
the  legal  reader.  The  sections  XII.  and  XIII.,  which 
relate  to  the  court  of  Chancery,  provided  that  no  sub- 

*  Cobbett's  Pari.  Hist.  vol.  vi.  p.  518. 
f  Burnet,  Own  Times,  vol.  v.  p.  24G. 
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poena  should  issue  until  after  a  bill  is  filed,  except  in  cases 
of  bills  for  injunctions  to  stay  wastes,  or  stay  suits  at 
law  commenced.  And  that  plaintiffs  dismissing  their 
own  bills  or  not  prosecuting'  them  should  pay  to  defend- 
ants their  full  costs  to  be  taxed  by  a  master.* 

In  1704,  the  Lords  ordered  the  registrars  of  the  court 
of  Chancery  to  lay  before  them  a  list  of  all  causes 
depending ;  and  on  the  same  day,  3  April,  they  directed 
the  six  clerks,  registrars  and  all  other  officers  "  in  or 
belonging  to  the  court  of  chancery,  to  lay  before  them 
lists  of  all  fees  taken  or  claimed  by  them,  or  any  of  them, 
for  business  done  in  their  several  offices  in  chancery. "f 
On  the  31st  October,  they  were  accordingly  delivered; J 
but  no  consequences  appear  to  have  resulted  from  the 
possession  of  the  information. 

In  1706  several  legislative  plans  for  the  reform,  and 
improvement  of  the  practice  of  the  Six  Clerks'  office, 
were  contemplated,  and  bills  introduced  into  the  house 
of  commons;  but  the  detail  of  the  various  petitions  and 
arts  which  succeeded  in  preventing  their  enactment 
would  be  an  unnecessary  historical  repetition  of  the  fate 
and  ill  success  of  the  preceding  attempts  to  slay  the 
Goliah  of  the  law.^J 

The  statute  7.  Ann.  c.  21.  in  its  preamble  announces 
the  design  of  improving  the  union,  by  accomplishing 
"  an  agreement,  as  near  as  may  be,  of  the  laws  of  both 
<l  parts  of  Great  Britain."  This  power  of  alteration 
and  assimilation,  thus  wisely  reserved  by  the  treaty  of 
union,  might  have  been  far  more  widely  extended  and 
acted  upon  than  it  has  been ;  but  the  jealous  prejudices 

*  Stat.  4,  Anue,  c.  xvi.  sec.  xii.  xiii. 

+  Lords1  Journ.  vol.  xvii.  p.  560.  J  Ibid,  p,  570. 

%  See  Coram.  Journ.  vol.xv.  Index.     Pari.  2.  Sess,9.  art.  Chancery, 
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of  the  two  countries,  occasionally  fomented  by  the  law- 
yers, prevented  so  desirable  an  object  being"  effected. 
The  preamble  above  cited  remained  nearly  a  dead  letter. 
Lord  Hardwicke,  in  a  letter  to  Lord  Kames  (dated  17 
October,  1754,*)  compliments  the  latter  on  the  zeal  he 
exhibited  "  for  improving  and  perfecting  the  union  of 
"  the  two  kingdoms,  to  which  nothing  can  contribute 
"  more  than  an  uniformity  of  laws.  Those  great  men, 
"  who  conceived  and  framed  the  plan  of  the  union  ;  who 
"  felt  quant se  molls  erat  Britannam  condere  geniem  ; 
"  wished  to  attain  it,  but  found  it  impracticable  in  the 
(i  outset ;  but  I  have  reason  to  think,  that  they  never 
u  imagined  that  near  half  a  century  would  have  passed, 
"  after  their  articles  were  established,  without  a  greater 
"  advance  being  made  towards  it  than  has  hitherto  been 
"  attempted."  Some  recent  legislative  improvements  of 
Scottish  law  procedure,  and  many  publications  of  intel- 
ligent northern  barristers,  are  indications  of  the  eventual 
removal  of  this  deep  stain. 

In  this  reign  the  first  parliamentary  committee  appears 
to  have  examined  into  the  expiring  and  obsolete  laws. 
Of  the  numerous  publications  since  the  Revolution,  to 
this  period,  reflecting  on  the  state  of  the  law,  one  tract 
deserves  an  especial  mention,  entitled,  "  Proposals  hum- 
bly offered  to  the  Parliament  for  remedying  the  great 
charge  and  delay  of  suits  at  law  and  in  equity,  by  an 
Attorney. "f  This  writer  argues  for  the  suppression  of 
many  insignificant  offices,  and  reducing  the  fees  of  all; 
of  remunerating  the  judges  entirely  by  salary,  instead  of 
partly  in  fees  :  he  justly  contends  that  every  office  the 

*  Karnes's  Memoirs,  vol.  i.  p.  212. 

f  4to.  London,  1707.  pp.  24.    It  has  been  reprinted  several  times,  a 
third  edition,  in  8vo.,  1724. 

o  o 
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duties  of  which  are  performed  by  deputy  might  well 
dispense  with  its  superior  officers :  that  the  exorbitant  fees 
of  the  registrars,  and  their  imposition  of  unnecessary 
copies  of  orders  should  be  reduced,  and  the  brief  forms 
of  the  clerks  of  the  house  of  lords,  in  drawing  orders 
upon  appeals  adopted.  He  shews  the  progressive  in- 
crease of  the  fees  of  all  the  offices  in  consequence  of  the 
incumbents  having  bought  their  places  dear,  and  there- 
fore increased  the  charges  of  office,  that  they  might  not 
lose  by  their  purchases.  He  asserts  that  counsels'  fees 
have  trebled  since  the  revolution,  and  that  it  is  hard  that 
the  Attorneys  should  alone  be  visited  with  the  popular 
denunciation,  "  Woe  unto  ye  Lawyers."  This  excellent 
writer  then  enumerates  the  several  causes  of  delay  in 
legal  proceedings  ;  those  relating  to  the  court  of  Chan- 
cery he  particularly  exposes  ; — a  court,  which  he  says, 
"  for  the  charge  and  delay  of  it,  is  become  formidable  to 
all  mankind."  So  many  of  the  alledged  causes  of  delay 
and  expence  still  exist,  that  the  following  short  and  ad- 
mirable enumeration  of  them  is  cited  in  the  words  of  the 
pamphlet : — 

"  1.  The  great  number  of  processes  before  you  can  come 
to  a  sequestration,  and  the  many  niceties  in  suing  out  and 
returning  them,  which  frequently  is  adjudged  irregular, 
and  the  Plaintiff  pays  costs  for  it,  and  is  forced  to  begin 
again. 

"  2.  That  there  can  be  no  decree  against  a  Defendant  that 
has  not  appeared,  though  you  have  run  out  all  process  of  con- 
tempt against  him. 

"  3.  The  tedious  way  of  compelling  a  dilatory  defendant 
to  appear,  and  put  in  a  full  answer,  and  the  great  length  of 
the  returns  of  the  Commissions  to  take  answers. 

"  4.  The  great  and  unnecessary  charges  and  delay  of  peti- 
tioning, or  moving  for  supoena's  returnable  immediate,  Orders 
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Nisi,  and  many  other  things  of  course,  for  which  there's 
little  reason  can  be  given. 

"  5.  The  great  delay  in  granting  Orders  for  long  time  to 
answer,  &c. 

"  6.  The  unreasonableness  of  allowing  the  Plaintiff 
only  40s.  cost  for  an  insufficient  Answer,  when  he  for 
most  part  is  delayed  a  Term,  and  necessarily  spends  £4.  or 
more. 

"  7.  The  expensive  ceremony  of  exhibiting  Bills  of  Re- 
vivor upon  the  death  of  a  party,  which  frequently  happens 
where  there  are  many  parties,  and  is  a  great  charge  and 
delay. 

u  8.  The  unjust  preference  and  post-poning  of  causes, 
which  was  first  left  off  to  be  practised  by  the  glorious  Lord 
Chancellor  Cowper,  and  which  tho'  not  now  practised  it  will 
be  good  to  guard  against  his  successors,  and  to  oblige  them 
to  hear  all  causes  in  course. 

li  9.  The  delay  by  re-hearing  causes,  Pleas,  Demurrers 
and  Exceptions,  which  would  not  so  frequently  be,  if  the 
party  desiring  the  same  was  to  pay  full  costs  (as  in  reason 
he  ought)  if  the  Order  appealed  from  was  affirmed,  and 
those  Re-hearings  were  always  to  be  set  the  first  in  the  pa- 
per. 

"  10.  Above  all,  there's  the  great  charge  and  delay  be- 
fore the  Masters,  the  very  worst  part  of  the  business  of 
that  Court,  and  more  than  all  other  wants  to  be  redrest. 

"  11.  The  ordering  money  into  a  Master's  hand,  and  he 
to  put  it  out  on  security,  to  be  approved  of  by  himself,  by 
which  means  he  becomes  in  a  great  measure  judge  how  long 
he  thinks  fit  to  keep  the  money:  and  by  this  means  Orphan's 
money  frequently  lies  dead  (to  them)  a  long  time.  But 
whoever  thinks  the  Masters  make  no  use  of  the  money,  nor 
make  more  gains  than  formerly,  must  be  at  a  loss  for  a  rea- 
son why  they  now  give  £6000.  for  their  places,  which  at  the 
Revolution  were  sold  only  for  about  £1000. 
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"  13.  The  long  time  before  a  Bill  can  be  dismist  for  want 
of  prosecution. 

"  13.  That  Commissioners  to  examine  Witnesses  and  their 
Clerks,  are  not  upon  Oath,  which  lets  them  at  liberty  to 
discover  evidence,  and  introduces  perjury,  new  Commis- 
sions, &c. 

"  14.  The  great  delay  in  the  Registers  in  drawing  up 
Orders. 

"  15.  The  tedious  and  chargeable  way  of  enforcing  obe- 
dience to  Orders  and  Decrees,  and  the  insignificant  expence 
of  inrolling  Decrees. 

"  These,  with  many  more  I  could  name,  may  easily  be 
redrest,  and  put  into  a  speedier  and  better  Method,  so  that 
all  Causes  might  be  begun  and  ended  in  a  Year,  or  less,  ex- 
cept where  it  appeared  Witnesses  were  beyond  sea,  or  could 
not  otherwise  be  had ;  and  certainly  he  that  has  a  year's 
time  to  deliberate  on  a  Cause  in  Chancery,  cannot  say  he's 
surprized,  or  wants  time  to  prepare  for  his  defence." 

This  disinterested  professional  writer  concludes  by 
urging  the  parliament  to  reform  the  practice  of  the 
law,  as  one  of  the  greatest  glories  of  the  reign  of 
Anne.* 

*  "  The  Law  of  England  is  the  greatest  grievance  of  the  nation,  very 
"  expensive  and  dilatory ;  there  is  no  end  of  suits,  especially  when  they 
"  are  brought  into  Chancery.  It  is  a  matter  of  deep  study  to  be  exact  in 
"  the  law 5  great  advantages  are  taken  upon  inconsiderable  errors;  and 
"  there  are  loud  complaints  of  that  which  seems  to  be  the  chief  security  of 
"  property,  I  mean  Juries,  which  are  said  to  be  much  practised  upon.  If 
"  a  happy  peace  gives  us  quiet,  to  look  to  our  own  affairs,  there  cannot  be 
"  a  worthier  design  undertaken  than  to  reduce  the  law  into  method,  to 
U  digest  it  into  a  body,  and  to  regulate  the  Chancery,  so -as  to  cut  off  the 
"  tediousness  of  suits,  and,  in  a  word,  to  compile  one  entire  system  of  our 
"  laws ;  the  work  cannot  be  undertaken,  much  less  finished,  but  by  so 
<c  great  an  authority  as  at  least  an  address  from  the  Kouse  of  Lords  to  the 
"  Queen.  Nothing,  after  the  war  is  so  happily  ended,  can  raise  the  glory 
"  of  her  reign  more  than  to  see  so  noble  a  design  set  on  foot  in  her  time : 
"  this  would  make  her  name  sacred  to  posterity  which  would  sensibly 
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Another  excellent  pamphlet  appeared  in  1707,*  which 
broadly  states  that  "  the  unavoidable  expence,  as  well 
"  a9  unnecessary  delay,  in  the  prosecution  of  suits  in  the 
"  courts  of  law  and  equity,  (especially  in  the  latter)  are 
u  become  so  exorbitantly  great  and  burthen  some  to  the 
"  subject,  that  they  may  justly  be  ranged  among  our 
"  first-rate  grievances.  It  must  be  granted  by  every 
u  man  of  common  observation,  that  the  methods  of  pro- 
"  ceeding  in  our  courts  (designed  for  speedy  justice) 
"  are  fully  ripe  for  a  regulation,  when  a  passive  submis- 
"  sion  to  injuries  (unless  of  a  very  high  nature)  is  much 
iC  more  for  the  advantage  of  the  injured  person,  than  an 
"  application  to  our  courts  for  redress." 

His  remedial  suggestions  are  numerous  and  practical : 
he  contends  that  no  suitors  ought  to  be  obliged  to  take 
unnecessary  copies  of  interrogatories,  reports,  certifi- 
cates, or  affidavits :  that  all  recitals  in  decrees  and 
orders  in  courts  of  equity  should  be  disused ;  he 
shrewdly  observes  that  in  the  reading  of  orders  and 
decrees  in  court,  the  equity  judges  never  permit  their 
time  to  be  wasted  in  the  reading  of  any  introductory 
matter,  and  that  no  such  recitals  or  allegations  are  used 
in  orders  on  appeals  in  Parliament,  nor  in  rules  or  judg- 
ments at  law. 

In  1704,  a  poetical  writer  made  the  court  of  Chancery 
the  subject  of  his  satirical  muse,f  and  from  the  preface 

"  feel  all  the  taxes  they  have  raised  fully  repaid  them,  if  the  law  were 
"  made  shorter,  clear,  more  certain,  and  of  less  expence." — Bumety  Own 
Times. 

*  "  Reasons  humbly  offered  to  both  Houses  of  Parliament  for  passing 
a  bill  for  preventing  delays  and  expences  in  suits  in  Law  and  Equity. 
Loudon,  1707."     4to.  pp.  22. 

f  "  The  Locusts  or  Chancery  painted  to  the  life,  and  the  Laws  of  England 
tried  in  forma  pauperis,  a  Poem.  Odi  profanum  vulgus  et  arcco,  Horace, 
Lib.  3.  Ode  1.    London,  1704."     4to. 
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it  is  probable  that  his  character  had  been  roughly  treated 
by  some  equity  advocate  in  a  recent  suit.  He  affirms 
that  our  barristers  do  not  take  for  their  example  Tully 
and  Demosthenes,  but  adopt  a  mere  "  Billingsgate  Dia- 
lect."— '<  Nay,  His  notoriously  scandalous,  that  in  our 
"  courts  of  justice,  and  particularly  in  chancery,  men's 
(i  reputations,  (which  the  law  has  always  had  equal 
"  regard  to,  and  been  as  tender  of,  as  men's  estates) 
"  should  lye  at  the  mercy  of  a  lawyers  tongue,  and  be 
"  publickly  aspers'd  in  open  court,  perhaps  upon  the 
"  bare  allegations  of  his  adversary,  or  some  malicious 
(<  suggestions  from  the  attorney,  or  solicitor,  and  with^ 
"  out  affidavits,  or  any  manner  of  evidence,  to  prove 
"  what  they  alledge :  If  such  things  are  to  be  tolerated, 
u  'tis  in  vain  for  any  man  to  value  himself  upon  his  fame 
"  or  honour.  For  if  he  have  a  cause  in  chancery,  he 
"  must  expect  to  be  traduc'd  and  vilified,  how  cautious 
(l  soever  he  has  been  to  preserve  his  reputation  before- 
*•  hand."     He  thus  invokes  his  muse  : — p.  1, 

"  How  this  sad  change  of  state  Apollo  tell, 

Our  laws,  like  Lucifer,  from  Jieav'n  fell, 

To  raise  a  Chancery  here,  as  he  from  Heav'n  made  Hell, 

Aid  me,  all  ye  infernal  pow'rs,  to  draw 

This  huge,  fell,  monstrous  hydra  of  the  law." 

In  the  progress  of  the  poem  he  satirises  the  different 
officers  of  the  court,  and  the  system  on  which  they 
thrive.  He  asserts  the  superiority  of  the  general  law  of 
the  country  if  the  court  of  Chancery  could  be  abo- 
lished : — p.  18. 

"  The  Roman  laws  with  English  ne'er  could  vie, 
If  England  was  but  purg'd  from  Chancery ; 
That  first  a  great  allay  of  Roman  had, 
But  now's  the  very  sink  of  all  that's  bad, 
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How  well  our  liberties  survive  by  law, 

That  serve  the  good  and  keeps  the  bad  in  awe* 

But  how  notorious  does  the  villain  thrive, 

By  Equity,  if  he  has  in  his  hive 

Honey  enough  to  keep  the  swarm  alive  ? 

Else  like  true  drones  they  die  for  want  of  food, 

For  they  can  nothing  do,  that  is,  no  good." 

The  integrity  and  dispatch  of  the  Common  law  judges 
he  eulogises,  and  contrasts  with  the  dilatoriness  and 
hungry  impositions  of  the  chief  officers  of  the  Chan- 
cery:— p.  20. 

M  Aurelius  has  so  well  his  court  improv'd, 
For  law  he's  followed,  and  for  justice  lov'd. 
And  if  slow  Chanc'ry  quick  relief  deny, 
As  well  as  law  distributes  equity. 
Not  trapp'd  with  state,  and  so  ty'd  up  by  rules, 
To  fetter  wise  men  and  to  ruin  fools ; 
But  here  dispatch  does  on  the  needy  wait, 
For  law,  if  out  of  time,  comes  oft  too  late, 
Unless't  be  to  conclude  a  wretches  fate." 

An  important  legal  controversy  subsisted  in  various 
published  works  during  this  and  the  preceding  reigns, 
on  the  subject  of  a  Registry  for  the  registry  of  deeds, 
which  will  be  noticed  in  a  subsequent  chapter.  By 
statute  2,  Anne,  c.  4,  a  Registry  is  to  be  kept  of  all 
deeds,  conveyances,  wills,  &c.  which  affect  any  real 
property  executed  in  the  West  Riding  of  Yorkshire, 
and  a  public  office  erected  for  that  purpose,  the  Registrar 
to  be  chosen  by  freeholders  having  o£l00  per  annum. 
The  Statute  6  Anne,  c.  35,  extended  the  register  to  the 
East  Riding,  the  Registrar  to  be  sworn  by  the  magis- 
trates in  Quarter  Sessions,  and  every  leaf  of  his  book 
signed  by   two  justices.     By  Statute  7,   Anne,  c.  7,  a 
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similar  registry  was  established  in  the  county  of  Middle- 
sex. Other  Statutes  in  this  reign  provide  for  the  partial 
enrolment  of  certain  deeds.* 

It  has  been  seen  in  this  chapter  how  little  was  effected 
in  the  glorious  object  recommended  by  Burnet.  Her 
Majesty's  parliaments  made  law  in  abundance,  by  adding 
to  the  statutes  three  hundred  and  thirty  eight  Public, 
and  six  hundred  and  five  Private  acts  ! 


The  contemporary  reporters  were  as  follows  :- 
ANNE.— 1702. 


Brown  (Parliamentary  cases), 

1  to  13 
Bunbury  (Exchequer),  12  to 

13 
Cases  concerning  Settlements 

(K.  B.),  1  to  13 
Cases  on  Practice  (C.  P.)  5 

to  13 
Colles  (Parliamentary  cases), 

1  to  8 
Comyns  (K.  B.  C.  P.  Exche- 
quer,  Chancery,  and  before 

the  Delegates),  1  to  13 
Dickens  (Chan.),  a  few  cases 
Fortescue  (K.  B.  C.  P.  Exch. 

arid  Chan.),  1  to  13 
Freeman  (K.  B.   C.  P.  Exch. 

and  Chan.)  1  to  5 
Gilbert's    Cases   in    Law   and 

Equity,  12  to  13 
Gilbert  (K.  B.  Chancery  and 

Exchequer),  4  to  13 
Sir  J.  Kelyng  (Crown  cases 

and  in  K.  B.) 
Lutwycke  (C.  P.),  1  to  2 


Modern  (K.  B.   C.  P.    Exch. 

and  Chan.),  vol.  t>,  2  to  3 
Modern  (K.  B.    C.  P.  Exch. 

and,  Chan.)  vol.  7,  1 
Modem  (K.  B.    C.  P.  Exch. 

and  Chan.),  vol.  10,  8  to  13 
Modern  (K.  B.    C.  P.   Exch. 

and  Chan.),  vol.  11,  4  to  8 
Parker  (Exchequer),  6  to  12 
Peere    Williams   (Clian.    and 

K.  B.),  1  to  13 
Practical  Register  (C.  P.),  3 

to  13 
Precedents  in  Chancery,  1  to  13 
Lord   Raymond,   (K.  B.  and 

C.  P.)  1  to  13 
Reports  in  Chancery,  4  to  8 
Reports  temp,  Holt,  1  to  9 
Robertson's  AppealCases(K.  B. 

C.  P.  Exch.  and  Chan.)  5 

to  13 
Salkeld  (K.  B.   C.  P.    Exch. 

and  Chan.),  1  to  10 
Sessions  Cases  (K.  B.)  J)  to  13 
Vernon  (Chancery),  1  to  13 


*  Slat.  10  Anne,  c.xviii. 
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CHAPTER  XL 

OF  THE  COURT  OF  CHANCERY, 

DURING  THE  REIGNS  OF  GEORGE  I.  AND  GEORGE  II., 

A.  D.  1714  TO  1760. 


By  one  fetch  or  pretence  of  Equity  or  other*  most  Suits  of  value  are  now 
brought  in  Chancery,  insomuch  that  I  verily  believe  two  thirds  in  number, 
or  at  least  two  thirds  in  value  of  the  questions  touching  property  decided 
in  Westminster  Hall,  instead  of  being  decided  by  four  learned  judges 
acting  by  known  laws,  assisted  by  a  jury  for  ascertaining  of  facts  on 
hearing  witnesses  viva,  voce  in  the  presence  of  each  party  (and  which  cer- 
tainly is  preferable  to  all  other  methods  used  either  here  or  in  any  other 
part  of  the  world)  are  now  adays  decided  in  Chancery  without  a  Jury,  on 
written  evidence.  And  tho'  the  Judge  there  was  endowed  with  all  the 
wisdom,  learning  and  perfection  human  nature  is  capable  of,  yet  he  is  but 
one  man,  and  we  are  told  by  the  spirit  of  truth,  that  in  the  multitude  of 
counsellors  there  is  safety.  This  exchange  of  jurisdiction  cannot  be  very 
agreeable  to  an  Englishman. — Proposals  humbly  offered  to  Parliament 
for  remedying  the  great  charge  and  delay  of  Suits  at  law  and  in  Equity* 
third  edition,  London,  1724,  p.  47. 

Resolved.  That  it  is  the  opinion  of  this  Committee,  that  the  long  dip- 
use  of  public  enquiries  into  the  behaviour  of  the  officers,  clerks  and  minis- 
ters of  the  Courts  of  Justice  has  been  an  occasion  of  the  increase  of 
unnecessary  offices,  and  given  encouragement  to  the  taking  illegal  fees. — 
Resolved,  &c.  That  the  interest  which  a  number  of  officers  and  clerks 
have  in  the  proceedings  in  the  court  of  Chancery,  has  been  a  principal 
cause  of  extending  bills,  answers,  pleadings,  examinations,  and  other 
forms,  and  copies  of  them,  to  an  unnecessary  length,  to  the  great  delay  of 
justice,  and  the  oppression  of  the  subject — Report  of  Parliamentary 
Committee,  1740.    Commons'*  Journals,  vol.  xxi.  p.  892. 


On  the  accession  of  George  I.  the  nation  was  too 
much  occupied  in  party  divisions,  in  hopes  and  fears  of 
the  Pretender,  to  bestow  any  attention  on  the  state  of 
the  laws ;  the  contentions  of  the  Hanoverian  and  Jaco- 

pp 
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bite  parties  absorbing  all  the  political  interest  and  feel- 
ing's of  the  country. 

On  the  arrival  of  the  new  king,  Lord  Cowper,  who 
on  the  demise  of  Queen  Anne  had  been  nominated  one 
of  the  lords  justices  of  the  country,  was  re -appointed 
Lord  Chancellor.  He  continued  in  this  office,  with  an 
industrious  devotion  to  its  duties,  till  the  year  1718, 
when  he  conscientiously  resigned  the  seals  on  a  change 
of  ministry.  The  king  in  consideration  of  his  great 
merit  and  public  services  raised  him  to  the  dignities  of 
a  viscount  and  earl  ;  and  the  latin  preamble  of  his 
patent  records,  in  remarkable  terms,  his  judicial  ability 
and  superiority.*  This  chancellor  has  the  distinguished 
honour  of  being  the  first  judge  who  refused  to  receive 
the  new  year's  gifts  of  the  officers  of  his  court,  a  praise- 
worthy example  which  all  his  successors  followed.  His 
appointment  was  particularly  obnoxious  to  the  tories 
who  were  greatly  prejudiced  against  him ;  but  it  is  re- 
corded that  he  had  scarcely  presided  in  his  high  sta- 
tion one  year  before  the  scales  became  even,  With  the 
applause  of  both  parties. f  Ambrose  Philips  paid  a 
poetical  tribute  to  his  memory,  and  thus  bears  testi- 
mony to  his  incorrupt  judicial  character— 

"  He  the  robe  of  justice  wore 

Sully'd  not  as  heretofore, 

When  the  magistrate  was  sought 

With  yearly  gifts.     Of  what  avail 

Are  guilty  hoards  ?  for  life  is  frail ; 

And  we  are  judg'd  where  favour  is  not  bought." 

*  Hughes's  Letters,  vol.  iii.  appendix,  p.  xxxvi. 

t  True  Briton,  No.  39. — Hughes,  in  a  letter  dated  May,  1718,  writes  to 
Cowper — "  1  congratulate  your  lordship  on  your  being  honourably  eased 
from  a  very  great  burthen  ;  the  constant  fatigue  of  which  must  have 
made  it  uneasy,  and  might  have  proved  prejudicial  to  your  health." 
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On  Lord  Cowper's  resignation,  the  seals  were  again 
temporarily  placed  in  commission  with  Tracy,  Sir  John 
Pratt  and  Sir  James  Montague. 

On  the  18th  April,  1718,  Thomas  Parker,  lord  chief 
justice  of  the  court  of  king's  bench,  was  created  lord 
chancellor,  and  subsequently  Earl  of  Macclesfield.  He 
originally  practised  as  an  attorney  in  Derby,  and  was 
afterwards  called  to  the  bar,  where  his  talents,  industry 
and  success  on  the  midland  circuit,  brought  him  into 
general  notice  and  high  repute.  He  early  sought  the 
political  road  to  preferment,  which  soon  led  him  to  the 
highest  judicial  offices.  It  is  but  just,  however,  to  re- 
cord that  he  is  the  first  lawyer  represented  to  have  refused 
an  absolute  offer  of  the  seals  from  a  conscientious  diffe- 
rence of  political  opinion  with  the  (Harleian)  ministry. 
In  1710  he  was  made  lord  chief  justice  of  the  king's 
bench :  his  previous  practice  and  studies  had  not  quali- 
fied him  to  administer  equity  law. 

The  official  conduct  of  this  lord  chancellor  was  the 
well  known  subject  of  a  parliamentary  impeachment,  and 
from  the  proceedings  of  the  trial  an  unusual  insight  is 
gained  into  the  state  of  the  courts  of  equity. 

For  some  years  previous  to  the  impeachment  of  Lord 
Macclesfield,  the  public  complaints  against  the  abuses  of 
the  court  of  Chancery  had  been  reiterated  in  more  fre- 
quent and  bitter  terms  than  at  any  former  period ;  and 
although  this  Chancellor  was  undoubtedly  guilty  of 
divers  mal-practices  and  official  corruptions,  yet  there  is 
some  reason  to  believe  that  the  sins  of  his  predecessors 
were  visited  Upon  him,  a  cloud  of  popular  indignation 
which  had  gathered  for  half  a  century,  bursting  on  his 
chancellorship.  The  places  and  offices  of  the  court 
had  long  been  notoriously  and  openly  bought  and  sold ; 
and  perhaps  the  only  difference  in  the  conduct  of  Lord 
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Macclesfield  was,  that  he  trafficked  in  times  when  the 
good  sense  of  the  nation  viewed  such  practices  in  their 
proper  light.*  Oldmixon,  a  contemporary  historian  of 
talent  and  general  impartiality,  thus  states  the  above 
facts : — 

w  There  had  been  for  some  time  a  murmuring  against 
"  the  insufficiency  of  the  masters  in  Chancery,  to  answer 
"  the  great  sums  lodged  in  their  hands  by  the  suitors  in 
"  that  court,  and  it  was  suspected,  that  the  large  sums 
"  they  paid  for  admission  into  their  places,  made  their 
"  way  more  easy  than  it  ought  to  have  been,  and  very 
"  much  lessened  the  inquiry  into  their  qualifications  for 
"  them.  'Tis  true  this  abuse  had  been  long  growing  up 
"  to  this  enormity,  and  there  was  hardly  any  commodity 
"  in  a  market  bought  and  sold  more  freely  and  openly 
c*  than  a  Master  in  Chancery's  Place.  The  suitors' 
"  money  for  which  they  paid  no  interest,  brought  them 
"  in  great  interest  from  the  funds,  and  the  profits  of  the 
"  place  being  consequently  doubled  and  trebled  at  least 
"  to  what  they  were,  before  there  was  such  an  opportu- 
"  nity  to  enrich  themselves  by  the  advantages  they  made 
"  of  the  money  they  had  in  their  hands.  'Tis  no  wonder 
u  the  Lord  Keepers  and  Lord  Chancellors  doubled  and 
i(  trebled  the  price  they  were  to  pay  for  admittance,  which 
"  had  risen  from  one  thousand  to  three  thousand  pounds 
"  in  my  remembrance,  who  being  intimate  with  several 

*  So  notorious  and  justified  was  this  custom  of  place-dealing  that  in  the 
debate  upon  the  bill  for  enabling  the  Lords  Commissioners  of  the  great 
seal  to  execute  the  offices  of  lord  chancellor  and  keeper,  (stat.  1,  William 
aud  Mary,  c.  21,)  a  clause  prohibiting  the  sale  of  places  of  Masters  of 
Chancery  was  rejected  by  the  Lords!  "  A  question  was  proposed, '  whe- 
ther it  shall  be  recommended  to  the  Committee,  to  draw  up  a  clause,  to  be 
added  to  the  bill,  that  masters  of  Chancery's  places  shall  not  be  sold,'  the 
question  was  put,  whether  this  question  shall  be  now  put,  It  was  resolved 
in  the  negative.1'    Lords'  Journals,  vol.  xiv.  p,  161, 25  March,  1C89. 
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"  of  them ;  as  Mr.  Medlicot,  Mr.  Rogers,  Mr.  Lovi- 
"  bond,  Mr.  Browning,  have  heard  this  matter  frequently 
"  discourst  of  before  there  was  any  whisper  of  imputing 
"  it  as  a  crime  to  the  Earl  of  Macclesfield,  lord  chan- 
"  cellor.  But  from  a  complaint  in  general,  it  came  to  a 
"  charge  in  particulars,  and  the  Earl  finding  it  was 
i(  impracticable  for  him  to  prevent  it,  or  keep  the  great 
*'  seal  under  it,  he  resign' d  his  high  office  in  the  begin- 
"  ning  of  January.* 

The  various  petitions  and  early  proceedings  antece- 
dent to  the  Earl's  impeachment  may  be  seen  in  the 
journals  of  the  two  houses  of  parliament;  but  it  is  only 
necessary  to  state  that  their  details  amply  prove  the  cor- 
rupt and  infamous  state  of  the  court.f  A  royal  message, 
9th  February,  1725,  specially  directed  the  Commons  to 
investigate  charges  against  the  Masters  in  Chancery, 
and  to  remedy  the  abuses  complained  of.  In  the  debate 
on  this  message,  on  the  12th,  Sir  George  Oxenden 
moved  the  impeachment  of  Lord  Macclesfield,  it  ap^ 
pearing  by  reports  "  drawn  up  by  persons  of  the  greatest 
weight  and  authority,  that  enormous  abuses  had  crept 
into  the  high  court  of  Chancery,  chiefly  occasioned  by 
the  magistrate,  who  was  at  the  head  of  that  court,  and 
whose  duty,  consequently,  it  was  to  prevent  the  same ;  that 
the  crimes  and  misdemeanours  of  the  late  Lord  Chan- 
cellor, were  many,  and  of  various  natures,  but  might  be 
reduced  to  these  three  heads  :  1.  That  he  had  taken  into 
his  own  hands  the  estates  and  effects  of  many  widows, 
orphans,  and  lunatics,  and  either  had  disposed  of  part  of 
them  arbitrarily  to  his  own  profit,  or  connived  at  the 
officers  under  him  making   advantage  of  the   same.— 

*  Oldmixon's  History,  vol.  iii.  p.  758.    And  see  TiudaFs  Rapiu. 
t  Lords'  Journ.  vol,  xxiii,  and  Comm.  Journ.  vol,  xx. 
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2.  That  he  had  raised  to  an  exorbitant  price  the  offices 
and  places  of  the  masters  of  chancery,  and  in  order  to 
enable  them  to  pay  to  him  those  high  prices  and  gratui- 
ties for  their  admission,  had  trusted  in  their  hands  large 
sums  of  money  belonging  to  suitors  in  Chancery.  3. 
That  in  several  cases  he  had  made  divers  irregular 
orders.  So  that  in  his  opinion,  that  first  magistrate  in 
the  kingdom,  was  fallen  from  the  height  of  the  dignities 
and  honours  to  which  he  had  been  raised  by  the  king's 
royal  bounty  and  favour,  to  the  depth  of  infamy  and 
disgrace."* 

This  motion  was  seconded  by  Mr.  Strickland  and 
Mr.  Doddington,  who  said  that  "  the  misdemeanours  of 
the  late  lord  chancellor  were  of  the  greatest  and  most 
dangerous  consequence,  6ince  most  of  the  estates  in 
England,  once  in  thirty  years,  pass  through  the  court  of 
Chancery  ."f  On  the  18th  of  March,  Sir  G.  Oxenden 
reported  from  the  committee  appointed  to  draw  up  the 
impeachment  against  Lord  Macclesfield,  twenty-one 
articles  of  accusation.  These  charges  are  specific  de- 
tails of  general  corruption  in  office,  in  sale  of  offices 
and  for  illegal  and  dishonest  judgments.  The  reader 
is  referred  for  the  details  of  the  impeachment,  evidence 
and  defence,  to  the  voluminous  and  verbatim  report  of 
the  trial  before  the  Lords,  commencing  the  6th  and 
terminating  on  the  31st  of  May,  1725.  J  An  impartial 
examination  of  this  singular  proceeding  and  evidence 
would  occupy  too  great  a  space  in  these  pages,  and 
rather  appertains  to  the  particular  case  of  an  individual 
chancellor  than  to  the  general  subject  of  the  court.  One 
part  of  his  answer  to  the  articles  broadly  justifies  the  sale 
pf  offices  and  the  welcome  of  presents  on  the  ground  of 

*  Cobbett's  Pari.  Hist.  vol.  viii.  p.41C.  +  Ibid.  p.  417. 

t  Howell's  State  Trials,  vol.  xvi.  p.  768. 
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precedent,  furnished  by  all  bis  predecessors  ; — "  by  way 
*'  of  general  answer  to  such  of  the  said  articles,  as  re- 
u  late  to  the  making  any  present  by  persons   admitted 
"  to  the  office  of  masters  in  chancery,  the  said   Earl 
u  doth  say,  that  the  same  hath  been  long  used  and  prac- 
"  tised  in  the  time  of  his  predecessors  in  the  said  office, 
"  and  that  such  presents  have  been  reckoned  amongst 
"  the  ancient  and  known  perquisites  of  the  great  seal, 
"  and  the  making  and  accepting  thereof  has  been  noto- 
"  rious  to  all  the  world,  and  never  before  looked  upon  to 
"  be  criminal,  or  complained  of  as  such ;  and  the  said 
"  Earl  humbly  hopes,  that  the  giving  or  receiving  of  a 
"  present  on  such  occasion  is  not  criminal  in  itself,  or  by 
ci  the  common  law  of  this  realm,  and  that  there  is  not 
"  any  act  of  parliament  whatsoever,  by  which  the  same 
"  is  made  criminal,  or    subject  to  any  punishment   or 
"judgment,   which  can  be  prayed  in  this  prosecution; 
"  and  the  said  Earl  thinks  himself  obliged  humbly  to  lay 
"  this  before  your  Lordships,  not  only  in  his  own  de- 
"  fence,  but  in  vindication  of  the   honour   of   so  many 
"  great  and  excellent  men,  who  have  been  his  predeces- 
"  sors  in  the  said  office,  and   have  all  along  done  the 
"  same,  for  which  the  said  Earl  is  now  complained  of, 
"  and  of  others  having  been  lords  Chief  Justices  of  the 
"  king's  bench  and  common  pleas,  masters  of  the  rolls 
"  and  other  Judges,  who  have  likewise  received  presents 
"  in  money,  upon  the  admission  of  the  several  and  res- 
"  pective  officers  under  them,  in  several  courts  of  jus_ 
"  tice,  and  who,  the  said  Earl  is  assured,  never  appre- 
<c  hended  themselves  to  be  guilty  of  any  crime  against 
"  any  the  good  and  wholesome  laws  or  statutes  of  this 
"  realm." 

*  Cobbett's  Pari.  Hist,  vol.  xvi.  p.  780. 


296 

It  is  perhaps  an  unquestionable  evidence  of  the  ge- 
neral guilt  of  Lord  Macclesfield,  that  he  was  condemned 
by  all  his  peers,  not  one  of  the  ninety-three  who  gave 
judgment  pronouncing  not  guilty.  He  was  sentenced 
to  pay  a  fine  of  £30,000;  a  pecuniary  mulct  being  the 
most  severe  species  of  punishment  for  peculation.  He 
was  committed  to  the  tower,  where  he  continued  six 
weeks,  until  the  fine  was  paid ;  and  the  king  soon  after 
the  termination  of  the  trial,  erased  his  name  from  the 
list  of  privy  counsellors.  The  Commons,  in  an  address 
to  his  Majesty,  requested  that  the  fine  should  be  applied 
towards  making  good  any  of  the  losses  of  the  suitors 
occasioned  by  the  deficiency  of  the  Masters,  to  which 
the  king  assented.* 

Such,  in  a  lawyer's  phrase,  is  the  abstract  of  this 
trial.  On  the  seals  being  taken  from  Lord  Macclesfield 
they  were  committed  to  the  keeping  of  Sir  Joseph  Jekyll, 
master  of  the  rolls,  Sir  JefFery  Gilbert,  one  of  the 
barons  of  the  exchequer,  and  Sir  Robert  Raymond,  one 
of  the  justices  of  the  king's  bench,  who  having  in  council 
taken  the  oath  as  Lords  Commissioners,  his  Majesty 
was  pleased  to  express  himself  to  them  as  follows : — 

"  I  have  had  such  experience  of  your  integrity  and 
"  ability,  that  it  is  with  pleasure  I  now  put  the  great 
"  seal  into  your  hands.  You  are  fully  inform'd  of  the 
"  state  of  the  accounts  of  thd  masters  in  Chancery.  I 
"  earnestly  recommend  to  you  the  taking  effectual  care, 
"  that  entire  satisfaction  be  made  to  the  suitors  of  the 
"  court,  and  that  they  be  not  expos'd  to  any  dangers 
"  for  the  future ;  and  I  have  such  confidence  in  the 
"  faithful  discharge  of  the  trust  I  now  repose  in  you, 
"  that  I  am  persuaded  you  will  look  narrowly  to  the 
"  behaviour  of  all  the  officers  under  your  jurisdiction, 

*  Coram.  Journ.  vol,  xx.  May  31,  1725.     Gent,  Mag.  vol,  v.  p.  200. 
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"  and  will  see  that  they  act  with  the  strictest  regard  to 
"  justice,  and  to  the  ease  of  my  subjects."* 

Their  official  rule  was  of  short  duration,  as  the  seals 
were  given  in  a  few  months  to  Lord  King",  1st  June,  1725. 

Some  strong  and  pointed  remarks  were  boldly  advanced 
in  the  publications  of  the  day,  shewing  that  the  common 
law  of  England  was  corrupted  into  a  despicable  state 
of  intricacy,  expence  and  confusion,  by  new  forms  of 
practice  ;  that  the  origin  of  the  evil  was  in  the  excessive 
length  of  proceedings,  considering  the  many  copies  that 
must  necessarily  be  made,  the  allowing  so  many  deputies 
in  place  of  principals,  the  modern  practise  of  "  perqui- 
site taking,"  and  the  confederacies  entered  into  by  the 
under  offices  for  the  effective  carrying  on  of  these  mal- 
practices ;  that  the  forms  of  bills  and  answers  in  Chan- 
cery might  be  much  shortened,  by  leaving  out  unnecessary 
repetitions ;  that  unnecessary  forms  were  used  in  taking 
depositions  of  witnesses ;  that  in  decretal  orders,  the 
substance  of  bills  and  answers  was  repeated ;  and  that 
in  drawing  orders,  former  orders  (which  might  be  pro- 
duced} were  recited,  the  recital  of  which  was  of  no 
use.f 

A  legal  work  of  this  period  also  reveals  the  state  of  the 
court,  and  the  sinister  interests  which  impeded  its  re- 
form.]:   "  It  will  be  too  hard  for  one  man  to  drive  back  to 

*  Oldmixon's  Hist,  vol  iii.  p.  758. 
t  Fogg's  Journal,  No.  148  and  252.  Universal  Spectator,  No.  126. 
%  "The  History  of  the  Chancery  relating  to  the  Judicial  power  of  that 
Court,  and  the  rights  of  the  Masters.  1726."  12mo.  This  little  volume, 
in  the  Harleian  Catalogue,  No.  1829,  iutitled  "  Burrough's  History," 
gave  rise  to  the  controversy  and  learned  publications  enumerated  in  note, 
page  35  ante  ;  although  those  volumes  were  published  at  this  period,  the 
author  does  not  further  notice  them,  because  the  disputed  point  of  jurisdic- 
tion is  both  immaterial  and  agreed,  and  would  also  involve  a  long  digres- 
sion from  the  main  subject  of  enquiry. 

Q  q 


298 

"  its  proper  current,  a  court  that  has  gone  on  in  a  rapid 
"  course  of  unlimited  power.  If  an  order  is  but  made 
"  to  cut  off  a  burthensome  expence,  to  shorten  the  old 
"  lengths  for  the  benefit  of  the  suitors,  a  defalcation, 
"  though  never  so  small,  runs  to  the  very  quick  in 
"  Chancery -Lane.  Malice  goes  to  work,  clamours, 
"  outcries,  and  oppositions  arise,  and  in  the  end  may 
"  grow  more  than  one  man  perhaps  could  tell  how  to 
"  deal  with  :  but  further,  the  ordinary  business  of  the 
"  court  has  long  been  too  much  for  one,  and  enough  for 
"  two.  It  happens  by  some  means  or  other,  that  almost 
"  all  causes  both  great  and  small  drop  into  its  cistern ; 
u  the  intervals  must  be  few  to  think  of  reformations  :  it 
"  was  not  lawful  for  the  Praetor  XJrbanus  to  hear  causes 
"  after  sun-set,  but  ours  we  see  post  on  till  midnight,  to 
"  master  and  keep  down  the  business  of  his  court. 
"  Hu jus  sors  ea  fuit,  Juris  dicundi,  in  qua  gloriam 
"  conciliat  magnitudo  Negotii,  gratiam,  Equitatis  lar- 
"  gitio  ;  in  qua  sorte  sapiens  Praetor  Offensionem  vitat 
"  seqnabilitate  decernendi,  benevolentia  adjungit  lenitate 
"  audiendi."*— p.  116. 

It  was  natural  to  expect  that  the  extraordinary  scenes 
of  judicial  corruption  and  abuse  disclosed  in  the  trial  of 
Lord  Macclesfield,  would  have  led  to  some  important 
legislative  measures  for  the  general  reform  of  a  court, 
the  proceedings  of  which  had  been  thus  exposed  and 
held  up  to  public  contempt.  No  such  benefits  however 
resulted.  The  task  was  too  herculean  to  be  undertaken; 
but  no  time  elapsed  before  the  legislature  passed  "  An 
act  for  indemnifying  the  Masters  in  Chancery,  upon 
their  discovering  what  consideration,  price,  or  gratuity 
they  paid  or  agreed  to  pay  for  the  purchase  of,  or  for 

*  C'ic  Orat  pro.  L.  JMureeua. 
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their  admission  to,  their  respective  offices.*'*  Such 
facts,  though  scarcely  credible,  are  nevertheless  true  ! 
Instead  of  enumerating  or  citing  the  numerous  publica- 
tions which  appeared  at  this  period,  on  the  subject  of  the 
malversations  in  the  masters'  offices,  the  remarks  by 
Oldmixon  will  suffice  : — 

"  The  great  deficiences  in  the  cash  of  the  masters  in 
"  Chancery,  belonging  to  the  suitors  in  that  court,  ap- 
peared to  be  £82,301.  19s.  lljd.  as  by  an  account 
"  drawn  up  with  great  accuracy  by  Nicholas  Paxton, 
"  Esq.  solicitor  to  the  treasury,  and  laid  before  the 
"  House  of  Lords,  the  12th  of  March,  viz. 

£.       s.     d. 
In  Mr.  Conway's  office    5,809  14     9j 

In  Mr.  Dormer's  office    31,799  15  10J 

In  Mr.  Borret's  office 23,592     9     3 J 

In  Mr.  Godfrey's  office 21,100     0     0 

£82,301  19  11 1 

"  Which  must  have  been  lost  to  the  suitors,  if  the  legis- 
"  lature  had  not  interposed,  and  past  a  bill  for  their 
relief,  by  laying  a  duty  on  vellum  and  parchment,  made 
use  of  for  writs,  &c.  for  thirty-two  years.  An  act 
also  was  passed,  for  the  better  securing  the  monies  and 
"  effects  of  the  suitors  in  Chancery  :  And  happy  had  it 
been  for  the  subject,  if  the  act  had  further  relieved  the 
"  suitors  in  that  court,  by  regulating  the  litigious,  tedi- 
"  ous  and  expensive  suits,  and  the  enormous  extortions 
of  hungry  solicitors,  and  the  vexatious  and  chargeable 
"  attendances  upon  Masters,  &c.  which  render  even  a 
"  Court  of  Equity,  equally  ruinous  and  terrible,  in  too 
"  many  instances."-}- 

The  acts  here  alluded  to  are  the  statutes  12,  George 
I.,  chapter  32,  "  An  act  for  the  better  securing  the  monies 

*  Stat.  ii.  Geo.  I.  c.  2.  f  Oldmixon's  History,  vol.  iii.  p.  784. 
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and  effects  of  the  suitors  of  the  court  of  Chancery  ;  and 
to  prevent  the  counterfeiting  of  East  India  Bonds,  &c." 
and  the  subsequent  statute,  chapter  33,  entitled  "  An  act 
for  the  relief  of  the  High  Court  of  Chancery,"  better 
known  as  creating  the  remedial  and  valuable  office 
of  Accountant  General.  The  preambles  and  recitals  of 
these  statutes  furnish  indisputable  evidence,  had  any  been 
wanting,  of  the  unexaggerated  truth  of  the  charges  of 
malversation.  The  journals  of  the  Lords  and  Commons 
of  the  same  year,  in  recording  the  proceedings  on  the 
different  stages  of  these  bills  in  their  progress  to  the 
royal  assent,  will  also  yield  ample  details  of  the  le- 
gislative investigation  and  measures,  to  any  reader  who 
may  consider  their  voluminous  entries  interesting  or 
important.* 

It  is  scarcely  necessary  to  inform  the  legal  reader,  that 
the  Masters  in  Chancery  of  this  period,  not  only  em- 
bezzled the  interest  monies  of  the  suitors,  but  also  the 
principal. f 

No  further  legislative  measures  were  taken  in  the 
reign  of  George  I.,  and  this  court  passed  to  his  succes- 
sor unreformcd,  as  it  had  been  left  by  the  Stuarts.  The 
statutes  however  received  more  than  their  usual  average 
addition,  in  three  hundred  and  seventy-seven  Public  and 
three  hundred  and  eighty-one  Private  acts. 

*  Coram.  Journ.  vol  xx.— 11,  12,  Geo.  I.  Pari.  2,  Sess.  3  and  4. 1724—6. 

f  The  new  Commissioners  directed  the  publication  in  folio  of  "  The 
Accounts  of  the  several  masters  of  the  High  Court  of  Chancery;  of  the 
securities,  effects  and  cash  belonging  to  the  suitors  of  that  Court,  depo- 
sited in  their  respective  hands.  Published  for  the  information  of  the  said 
suitors.  London,  1725." — See  also  "  The  case  of  Orphans  considered  from 
Antiquity,  with  some  remarks  on  our  Court  of  Wards,  and  why  put  down  ; 
as  also  the  Court  of  Chancery  having  the  disposition  of  Orphans1  Money, 
London,  1725." 
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In  the  beginning  of  the  last  century,  Glynn  told  judge 
Finch,  with  a  sneer,  that  all  the  Common  Law  books 
of  the  realm  might  be  carried  in  a  wheelbarrow :  this 
could  not  now  be  asserted  of  the  reports  of  the  court  of 
Chancery. 

The  contemporary  reporters  were  as  follows  : — 


GEORGE  I.— 1714. 


Barnardiston  (K.  B.),  12,  13 
Brown  (Parliamentary  cases), 

1  to  13 
Bunbury  (Exchequer),   1   to 

13 
Cases  concerning  Settlements 

(K.  B.),  1  to  13 
Cases  of  Practice  (C.  P.)  1 

to  13 
Comyns  (K.  B.  C.  P.  Exche- 
quer,  Chancery,  and  before 

the  Delegates),  1  to  13 
Dickens  (Chancery),  1  to  13 
Fortescue  (K.  B.  C.  P.  Exch. 

and  Chan.),  1  to  13 
Gilbert  (K.  B.  Chancery  and 

Exchequer),  1  to  12 
Modem  (K.  B.   C.  P.    Exch. 

and  Chan.),  vol.   8   and  9, 

8  to  12 


Modern  (K.  B.    C.P.  Exch. 

and  Chan.)  vol.  10,  1  to  11 
Moseley  (Chancery),  12  to  13 
Parker  (Exchequer),  4 
Practical  Register  (C.  P.),  1 

to  1 3 
Precedents  in  Chancery,  1  to  8 
Raymond,  (Ld.)   (K.  B.  and 

C.  P.)  1  and  10  to  13 
Robertson  (Appeal  cases),  1 

to  13 
Select  Cases  in  Chancery,  10 

to  13 
Sessions  Cases  (K.  B.)  1  to  13 
Strange  (K.  B.   C.  P.   Exch. 

and  Chan.),  2  to  13 
Vernon  (Chancery),  1  to  5 
Peere    Williams   (Chan,    and 

K.  B.),  1  to  13 


The  following  singular  Protest  from  the  Journals  of  the  House  of  Lords 
(3  Feby.  1721)  is  a  curious  instance  of  the  inconvenience  of  the  two  offices 
of  Chancellor  and  Speaker  being  held  by  one  man.  Parliaments  formerly 
met  at  early  hours. 

Die  Sabbati  3°  Februarfi,  1721. 

"  The  Lord  Chancellor  coming  late  to  the  House,  and  not  having  sent  to 

the  Lord  Chief  Justice  King,  whom  his  Majesty,  by  Letters  Patent  under 

the  Great  Seal,  enter1  d  in  the  Journal,  had  authorized  to  supply  the  Place 

of  the  Lord  Chancellor  in  the  House,  in  his  Lordship's  Absence,  and  ob- 
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serving  some  Uneasiness  amongst  the  Lords,  acquainted  the  House,  that 
be  having  been  summoned  to  attend  his  Majesty  at  St.  Jameses,  had  ac- 
cordingly waited  upon  his  Majesty  there,  where  he  was  detained  longer 
than  he  could  foresee,  by  his  Majesty's  Command,  and  that  as  soon  as 
he  was  at  Liberty  he  came  hither  with  the  utmost  Expedition,  and  asked 
Pardon  for  his  Stay  of  the  Lords,  who  had  been  so  long  kept  in  Expect- 
ation of  him. 

"  A  Motion  was  made  to  adjourn,  and  the  question  being  put,  whether 
this  House  shall  be  now  adjourned  till  Monday  Morning  next,  Eleven  a- 
Cloek  ? 

Contents  31.  Not  Cont.  49.    It  was  resolved  in  the  Negative. 

Dissentient, 

"  1st.  Because  the  House  standing  adjourned  to  this  Day  at  Eleven  a- 
Clock,  and  a  great  Number  of  Lords  being  met,  and  expecting  the  coming 
of  their  Speaker  till  near  three  a  Clock,  they  seem'd  to  us  generally  to  re- 
sent this  Usage,  and  without  any  Dissent,  that  we  could  perceive,  proceeded, 
according  to  the  standing  Order  of  this  House,  towards  chusing  a  Speaker; 
but  meeting  with  some  Difficulties  as  to  the  Persons  nominated,  the  Lord 
Chancellor  came  before  any  Choice  made;  and  as  soon  as  the  House  was 
sat,  the  Lord  Chancellor  alledged,  as  the  Reason  of  his  long  Absence,  That 
he  had  been  summoned  to  attend  his  Majesty  at  St.  Jameses,  where  the 
Busiuess  had  lasted  much  longer  than  was  expected :  which  Excuse, 
though  it  might  in  great  Measure  free  the  Lord  Chancellor  from  the  Im- 
putation of  wilful  Neglect  of  Duty,  yet  it  seem'd  to  us  in  no  Degree  to 
justify  the  Indignity  which  we  think  was  upon  the  whole  Matter  done  to 
the  House,  which  is  undoubtedly  the  greatest  Council  in  the  Kingdom,  to 
which  all  other  Councils  ought  to  give  way,  and  not  that  to  any  other;  and 
therefore  the  Business  of  any  other  Council  ought  not  to  have  detained  the 
Speaker  of  this  House  after  the  Hour  appointed  for  its  Meeting,  and  during 
the  Time  of  the  Day  the  House  has  usually  of  late  spent  in  Business; 
and  therefore  we  thought  the  least  Resentment  the  House  could  shew  on 
this  Occasion,  to  prevent  its  being  used  so  for  the  future,  was  to  adjourn 
without  entering  on  any  Business;  and  this  the  rather,  because  we  fore- 
saw it  could  not  obstruct  any  public  Affairs,  since  the  Time  was  so  far 
spent,  as  that  no  Business  of  Consequence  could  well  have  been  gone 
through  with  Effect,  though  enter'd  upon. 

"  2dly.  As  Ave  may  venture  to  say,  That  the  Dignity  of  this  House  has 
not  been  of  late  Years  increasing,  so  we  are  unwilling  that  any  Thing  we 
conceive  a  gross  Neglect  of  it,  should  pass  without  some  Note  on  our 
Records,  that  we  were  sensible  of  such  Neglect,  and  did  not  approve  it; 
which  we  thought  would  have  been  in  some  Measure  attained  by  an  imme- 
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diate  Adjournment,  nor  was  any  other  Method  proposed ;  and  since  that 
could  not  be  effected,  we  enter  this  Dissent,  with  our  Reasons,  that  it  may 
appear  to  Posterity  we  were  zealous  to  withstand,  in  the  manner  proposed, 
the  further  progress  of  a  practice  so  injurious,  as  we  conceive  to  the 
honour  and  authority  of  this  supreme  council. 


W.  Ebor\ 

Guilford, 

Trevor, 

Uxbridye 

North  and  Grey, 

Ashbumham, 

Weston 

Litchfield, 

Bristol, 

Boyle 

Bathurst, 

Foley, 

Cowper 

Osborne, 

St.  John  de  Bletsoe, 

Somerset 

Strafford, 

Fran.  Cestriens, 

Scarsdale 

Craven, 

A  berdeen* 

Bingley 

Mount  joy, 

Compton." 

Maynard, 

GEORGE 

II. 

A.  D.  1727  to 

176C 

). 

From  this  reign  may  be  dated  the  commencement  of  a 
real  investigation  into  the  abuses  of  the  court  of  Chan- 
cery ;  since  which,  we  shall  see  how  few  beneficial 
results,  in  the  course  of  a  century,  have  followed  nu- 
merous enquiries  and  reports! 

In  the  official  incompetency  of  Lord  Chancellor  King, 
may  be  said  to  have  originated  the  numerous  and  active 
parliamentary  enquiries  into  the  state  of  the  courts  of 
justice  and  the  fees  of  their  officers,  which  began  about 
the  year  1730.  Lord  King  was  utterly  ignorant  of  the 
principles  of  equity  when  he  first  obtained  the  seals; 
and  his  biographer  states,  that  in  endeavouring  to  supply 
the  defects  of  his  restricted  common  law  knowledge,  and 
to  inform  himself  of  the  business  of  his  court,  he  im- 
paired his  constitution,  and  ultimately  induced  a  paraly- 
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tic  disorder.*-  A  greater  proportion  of  his  decrees  were 
reversed  in  the  house  of  Lords  than  of  any  other  chan- 
cellor in  an  equal  period  of  time.  A  singular  anecdote  is 
mentioned  of  this  chancellor,  by  Mr.  Bentham,  in  a  let- 
ter in  Cooksey's  Character  of  Lord  Somers,  which  fully 
explains  the  sleeping  of  Chancery  causes  during  Lord 
King's  chancellorship.  "  Lord  King  became  so  far  ad- 
"  vanced  in  years,  when  he  held  the  seals,  as  chancellor, 
"  that  he  often  dosed  over  his  causes  when  upon  the 
"  bench  ;  a  circumstance  which  I  myself  well  remember 
"  was  the  case;  but  it  was  no  prejudice  to  the  suitors; 
(i  for  Sir  Philip  Yorke  and  Mr.  Talbot  were  both  men 
"  of  such  good  principles  and  strict  integrity,  and  had 
"  always  so  good  an  understanding  with  one  another, 
li  that  although  they  were  frequently  and  almost  always 
"  concerned  for  opposite  parties  in  the  same  cause,  yet 
"  the  merits  of  the  cause  were  no  sooner  fully  stated  to 
"  the  court  but  they  were  sensible  on  which  side  the 
"  right  lay  ;  and  accordingly  the  one  or  the  other  of 
"  those  two  great  men  took  occasion  to  state  the  matter 
"  briefly  to  his  lordship,  and  instruct  the  Register  in 
"  what  manner  to  minute  the  heads  of  the  decree,  "t 
This  equitable  mode  of  deciding  Chancery  suits  was 
probably  not  very  satisfactory  to  the  suitors,  and  fully 
accounts  for  the  number  of  appeals  and  reversals.  Lord 
King's  disease  increasing  he  resigned  the  seals  26th  No- 
vember, 1733,  and  died  on  the  22nd  of  July  following. 
His  monument,  in  a  country  church  yard  in  Surrey, 
records,  that  he  sunk  "  under  the  labour  and  fatigues  of 
this  weighty  place. '' 

*  Biographia  Britannica.    Art.  King,  vol.  iv.  p.  2863. 
t  Cooksey's  Character  of  Lord  Somers,  p.  60. 
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In  1730  an  act  was  passed  to  terminate  certain  dis- 
putes on  the  orders  and  decrees  of  the  Masters  of  the 
Rolls,  and  to  confirm  their  jurisdiction,  but  subject  to 
appeal  to  the  Lord  Chancellor.* 

A  petition  of  the  magistracy  of  the  north  Riding  of 
the  county  of  York,  dated  12  January,  1730,  and  pre- 
sented to  the  house  of  Commons,f  represented  the  evils 
of  the  old  law  language  being  retained  in  legal  process 
and  proceedings,  and  petitioned  for  the  substitution  of 
the  native  tongue.  In  this  probably  originated  the  "  Act 
that  all  proceedings  in  courts  of  justice  shall  be  in  the 
English  language,"  J  that  the  common  people,  as  the 
preamble  recites,  may  know  and  understand  what  is 
alledged  to  be  done  for  and  against  them  in  the  process 
and  pleadings,  the  judgments  and  entries  in  a  cause.  By 
a  subsequent  statute  some  restriction  was  enacted  in 
regard  to  the  court  of  Exchequer,  which  was  allowed  to 
continue  its  barbarisms.^  That  abolition  therefore  of 
the  technical  law  latin  and  gothic  black  letter  which  the 
legislators  of  the  commonwealth  had  accomplished  in- 
stanter  and  completely,  was  only  tardily  and  partially 
adopted  in  the  reign  of  George  II.!  The  comparison 
may  be  odious,  but  is  striking.  || 

In  the  successive  sessions  of  parliament,  1729  to 
1733,  the  House  of  Commons  was  occupied  in  obtain- 
ing returns  of  all  the  fees  and  emoluments  of  the  courts 
of  justice,  and  examining  their  origin  and  reasonable- 
ness.§     All  these  returns  were  referred  to  a  committee, 

*  Stat.  3  Geo.  III.  c.  30.    Comm.  Journ.  vol.  xxi.  p.  563. 

f  Ibid.  p.  622.  %  Stat.  4  Geo.  III.  c.  26.  f  6  Geo.  II.  c.  6. 

||  The  above  Statutes  were  debated  in  the  House  of  Lords,  and  with 
difficulty  surmounted  the  ancient  prejudices  of  that  House  in  favour  of 
obscurity  and  law-craft.     Lords'  Journals,  vol.  xx.  3  May. 

§  See  Comm.  Journ.  vol.  xxi  Index,  art.  Fees, 
R  r 
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and  as  the  enquiry  was  the  first  complete  expose  of  the 
growing  and  extraordinary  cost  of  law,  and  contains 
much  information,  valuable  arid  interesting  at  this  mo- 
ment, it  is  fully  extracted  from  the  Journals  notwith- 
standing its  length  and  detail  ;-*- 

"  Mr.  Wyndham  reported  from  the  Committee,  to  whom  the 
several  lists  of  the  officers,  and  their  deputies  belonging  to 
the  several  Courts  in  Westminster  Hall,  and  elsewhere 
with  the  lists,  accounts,  and  tables  of  fees,  claimed  by  them, 
which  were  presented  to  this  House  in  the  last  and  present 
session  of  Parliament,  and  also  the  lists,  accounts,  and 
tables  of  fees  of  the  officers,  and  servants,  belonging  to  the 
Judges  of  the  several  Courts  in  Westminster  Hall,  and  the 
circuits,  the  associates,  and  clerks  of  Assize  presented  to 
this  House,  in  the  session  of  Parliament  preceding  the  last, 
were  referred,  the  matter  as  it  appeared  to  them,  with  the 
resolutions  of  the  Committee  thereupon,  which  they  had 
directed  him  to  report  to  the  House  :  And  he  read  the  re- 
port in  his  place,  and  afterwards  delivered  it  in  at  the 
Clerk's  table;  where  the  same  was  read,  and  the  report  and 
resolutions  are  as  follow; — viz. 

"The  Committee,,  taking  into  consideration  the  great 
number  of  officers,  and  clerks  who  have  presented  to  this 
House  lists  of  fees,  thought  it  necessary  to  examine  into 
the  fees  of  the  officers  of  each  court  separately,  and  to  begin 
with  the  Court  of  Chancery,  which  is  a  court  always  open, 
and  which  exercises  the  most  extensive  jurisdiction,  and 
abounds  with  clerks  and  officers. 

"  The  committee  enquired,  of  what  officers  the  Court  of 
Chancery  did  anciently  consist,  and  what  regulation  of  their 
fees  had  been  made,  and  what  methods  used  to  prevent  the 
increase  of  unnecessary  officers,  and  the  exaction  of  illegal 
fees. 

"  It  appeared  to  the  Committee  that  commissions  to  enquire 
into  the  behaviour  of  officers  in  Courts  of  Justice,  ecclesias- 
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tical  and  civil,  were  frequently  issued  in  former  times  to 
several  great  officers  of  the  kingdom,  and  others,  with  power 
to  correct  abuses,  and  with  direction  to  certify  their  proceed- 
ings either  to  the  King  in  Council,  or  into  the  Court  of 
Chancery. 

"  The  inrollment  of  two  such  commissions  in  the  reign  of 
James  the  First,  and  of  four  in  the  reign  of  Charles  the 
First  were  produced  to  the  Committee,  from  the  records  in 
the  Chapel  of  the  Rolls ;  but  no  such  commission  has  issued 
since  the  restoration  of  Charles  the  Second. 

"  Another  method  of  reforming  abuses  in  the  Courts  of 
Justice  was,  by  the  presentment  of  experienced  practisers, 
upon  oath,  appointed  by  the  Judges  of  the  several  Courts  to 
enquire,  what  fees  had  been  exacted,  other  than  the  antient 
and  usual  fees. 

"  A  presentment  upon  oath  of  fifteen  persons,  in  the  for- 
tieth of  Elizabeth,  for  the  better  reformation  of  sundry 
exactions  and  abuses,  supposed  to  be  committed  by  officers, 
clerks,  and  ministers  in  the  High  Court  of  Chancery,  was 
shewed  to  the  Committee ;  by  which  presentment  it  plainly 
appeared,  who  were  the  officers  of  the  Court  at  that  time, 
and  what  were  their  legal  fees. 

"  But,  as  the  Officers  of  the  Court  of  Chancery  are  exceed- 
ingly increased  since  that  time  by  patents  and  grants,  and  many 
secretaries,  and  clerks,  and  other  honorary  attendants  upon 
the  Judges  of  that  Court  appear  now  to  claim  large  fees, 
whose  services  were  unknown  to  the  antient  practisers  in  the 
fortieth  of  Elizabeth,  the  committee  thought  it  proper  to  make 
a  list  of  such  offices  as  appear  to  be  antient  and  necessary  to 
the  justice  of  the  court,  and  a  list  of  such  as  have  since 
grown  up  insensibly  into  offices  of  great  profit,  and  much 
increased  the  expence  of  the  proceedings  of  the  Court; 
which  lists  are  hereunto  annexed,  Appendix,  No.  1  and  2. 
By  the  presentment  of  fees  in  the  fortieth  of  Elizabeth,  and 
by  the  list  of  fees,  lately  presented  to  this  House,  it  appears 
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that  many  fees  of  several  antient  officers,  then  allowed,  con- 
tinue the  same  to  this  time;  particularly  of  the  examiners,  the 
cursitors,  the  clerk  of  the  subpoena's,  the  clerk  of  the  chapel 
of  the  rolls,  the  clerks  of  the  petty  bag,  the  six  clerks,  and 
others;  which  the  Committee  think  very  observable,  and 
consider  as  the  effect  of  a  good  regulation,  once  established, 
which  has  been  able  to  preserve  itself  for  above  one  hundred 
and  thirty  years  against  the  incroachments  of  officers  on  all 
sides  in  the  same  Court. 

"  The  abolition  of  the  Court  of  Star  Chamber,  and  of  the 
Court  of  Wards  and  Liveries,  together  with  all  the  writs  and 
proceedings  of  those  Courts,  has  extinguished  some  offices, 
and  reduced  the  profit  of  some  antient  officers  of  the  Court 
of  Chancery  ;  and  the  alteration  which  time  has  introduced 
into  the  practice  of  the  Court,  has  greatly  raised  the  profits 
of  other  officers,  who  are  concerned  in  the  proceedings  in 
Equity,  by  the  multiplying  of  petitions,  bills,  answers,  plead- 
ings, examinations,  decrees,  and  other  forms,  and  copies 
of  them,  and  extending  them  frequently  to  an  unnecessary 
length. 

"  It  appeared  to  the  committee  that  the  charge  of  drawing 
and  entering  an  order  in  the  court  of  Chancery  antiently 
was  but  one  or  two  shillings,  and  never  exceeded  three  shil- 
lings, until  the  time,  that  the  office  of  Register  was  erected, 
and  a  grant  made  of  it,  and  that  all  orders,  dismissions,  and 
decrees,  were  endorsed  upon  the  pleadings.  The  fee  of 
three  shillings  and  sixpence  for  each  side  in  all  causes,  and 
of  seven  shillings  a  side  in  causes  by  consent,  now  claimed 
by  the  register  and  his  deputies,  appear  to  the  committee  to 
be  a  heavy  burthen  upon  the  client,  especially,  considering 
the  long  recitals  in  decrees  and  orders  of  late  times,  which 
the  deputy  registers  did  acknowledge  to  consist  frequently  of 
twenty,  thirty,  forty,  or  more  sides,  and  considering  that 
other  forms  in  the  same  court  are  charged  eight  pence,  or  at 
most  twelve  pence,  a  side.     The  charge  of  eight  pence  a  side 
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for  copies,  received  by  the  masters  and  by  the  six  clerks,  is 
an  antient  fee,  where  copies  are  necessary,  but  the  committee 
were  informed,  that  copies  are  frequently  forced  upon  the 
client,  contrary  to  his  desire,  and  claimed  by  officers  as  due 
to  them,  or  charged  by  solicitors,  though  neither  claimed,  or 
paid ;  which  considering  the  prodigious  length  of  some  forms, 
and  that  the  whole  proceedings  in  causes  consist  often  of  several 
thousand  sheets  is  a  giievous  abuse,  that  ought  to  be  reformed. 
The  masters  in  Chancery  claim  two  shillings  for  every  sum- 
mons, which  the  committee  admit  to  be  reasonable ;  but  are 
informed,  that  abuses  have  been  often  committed  by  a  great 
number  of  summons  issuing,  without  any  attendance  of  the 
clerks,  or  solicitors,  who  nevertheless  may  charge  their 
clients  for  such  summons,  and  their  attendance,  because  few 
bills  are  regularly  taxed  before  the  masters,  which  Mr. 
Holford  and  Mr.  Elde,  masters  in  Chancery,  did  affirm  to 
be  a  principal  occasion  of  the  increase  of  expence  in  causes, 
the  solicitors  generally  taking  upon  themselves  to  tax  one 
anothers  bills,  and  making  what  allowances  they  think  fit. 

"  The  committee  apprehend  that  the  fees  of  the  secretaries, 
clerks,  and  other  officers,  who  do  not  appear  to  have  been 
known  formerly  to  the  court,  have  never  undergone  any 
public  examination ;  that  many  different  offices  render  the 
business  of  the  court  very  inconvenient  to  the  suitor,  and 
greatly  encourage  the  demand  of  new  fees. 

"  It  appeared  to  the  committee,  that  orders  had  sometimes 
been  made,  for  the  officers  to  hang  up  publicly  lists  of  their 
fees;  most  of  which  lists  are  since  withdrawn  or  have  been  suf- 
fered to  decay,  and  become  so  useless  that  the  officers  them- 
selves seemed  often  doubtful  what  fees  to  claim,  and  most  of 
them  relied  upon  no  better  evidence,  than  some  information 
from  their  predecessors,  or  the  deputies  of  their  predeces- 
sors, that  such  fees  had  been  demanded,  and  received. 

"  Among  the  various  claims  of  those  who  now  call  them- 
selves officers  of  the  court  of  Chancery,  none  appeared  more 
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extraordinary  to  the  committee,  than  the  fee  of  the  secretary 
and  clerk  of  the  briefs  ;  who  upon  grants,  to  enahle  persons 
to  beg  and  collect  alms,  claim,  and  frequently  receive,  a  fee 
of  forty,  fifty,  or  sixty  pounds ;  and  the  register  takes  be- 
sides twelve  or  thirteen  pounds,  for  stamping  and  telling  the 
briefs ;  which  fees,  with  other  great  charges  upon  the  col- 
lection, devour  three  parts  in  four  of  what  is  given  for  the 
relief  of  persons,  reduced  to  extreme  poverty  by  fire  or  other 
accidents. 

"  The  clerk  of  the  lunatics  and  idiots  informed  the  com- 
mittee, that  he  had  never  seen  any  account  of  his  fees,  till 
lately ;  he  believes,  not  till  a  list  of  them  was  ordered  to  be 
laid  before  this  house.  That  Mr.  Lewis,  who  had  been  his 
deputy  in  his  office  for  34  years,  had  constantly  refused  to 
shew  any  list  to  Mr.  Bennet  his  predecessor ;  and  that  he 
had  no  other  rule  in  the  demand  of  his  fees,  for  three  or 
four  years,  but  receipts  and  loose  papers  which  he  found  in 
his  ofiice  ;  but  that  the  fees,  which  he  took,  appear  to  agree 
exactly  with  the  fees  contained  in  the  list,  which  he  has  so 
lately  discovered. 

"  Such  were  the  accounts  of  fees,  which  the  officers  gave 
the  Committee;  who  took  into  consideration  the  great  diffi- 
culty they  had  even  to  discover,  of  what  officers,  clerks,  and 
ministers,  the  Court  of  Chancery  does  at  present  consist,  or 
in  what  terms  to  describe  their  offices  and  employments,  so 
as  to  make  them  discover  themselves ;  and  observing  how 
little  able,  or  willing,  many  Officers  were  to  give  any  satis- 
factory account  of  the  fees  they  claim  and  receive,  came  to 
the  following  resolutions. 

"  Resolved — That  it  is  the  opinion  of  this  Committee,  that 
the  long  disuse  of  public  enquiries  into  the  behaviour  of 
the  officers,  clerks,  and  ministers  of  the  courts  of  justice  has 
been  an  occasion  of  the  increase  of  unnecessary  officers,  and 
given  encouragement  to  the  taking  illegal  fees. 
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**  Resolved — That  it  is  the  opinion  of  this  committee,  that 
the  interest  which  a  great  number  of  officers  and  clerks  have  in 
the  proceedings  in  the  court  of  Chancery,  has  been  a  principal 
cause  of  extending  bills,  answers,  pleadings,  examinations,  and 
other  forms,  and  copies  of  them,  to  an  unnecessary  length,  to 
the  great  delay  of  justice,  and  the  oppression  of  the  subject. 

"  Resolved — That  it  is  the  opinion  of  this  Committee, 
that  a  table  of  all  the  officers;,  ministers,  and  clerks,  and  of 
their  fees  in  the  court  of  Chancery,  should  be  fixed  and  es- 
tablished by  authority ;  which  table  should  be  registered  in 
a  book  in  the  said  court,  to  be  at  all  times  inspected  gratis, 
and  a  copy  of  it  signed  and  attested  by  the  Judges  of  the 
court,  should  be  returned  to  each  House  of  Parliament  to 
remain  among  the  records."* 

The  Parliamentary  Histories  contain  no  report  of  the 
debates  or  proceedings  on  these  important  enquiries. 
But  by  a  resolution  on  the  journals  of  the  Commons,  the 
house  resolved  "  that  an  humble  address  be  presented  to 
"  his  majesty,  that  he  will  be  graciously  pleased  to  give 
"  directions,  that  a  survey  be  taken  of  the  officers, 
"  clerks,  and  ministers,  of  the  courts  of  justice  ill  this 
"  kingdom,  and  that  an  enquiry  be  made  into  their  fees 
"  in  order  to  reform  the  same,  as  to  such  as  have  been 
"  imposed  upon  the  subject  contrary  to  right,  and  to 
"  establish  what  are  reasonable,  and  legal,  in  such 
"  manner  as  his  majesty  in  his  great  wisdom  shall  think 
"  fit.  Ordered,  That  the  said  address  be  presented  to 
"  his  majesty  by  such  members  of  this  house  as  are  of 
"  his  majesty's  most  honorable  privy  council. "f 

On  the  21st  April,  the  King's  answer  was  reported  to 
the  above  address,  that  he  would  give  immediate  direc- 

*  Comm.  Jouro.  vol.  xxi.  p.  892. 18th  April,  1732.— Cobbetfs  Pari.  Hist, 
vol.  viii.  p.  1071. 

f  Comui  Journ.  vol.  xxi,  p.  894. 
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lions  far  tc  a  survey  to  be  taken  of  the  officers,  clerks, 
and  ministers  of  the  courts  of  justice,  and  that  an  enquiry 
be  made  into  their  fees,  in  order  to  reform  the  same,  as 
to  such  as  have  been  imposed  upon  the  subject  contrary 
to  right,  and  to  establish  what  is  reasonable  and  legal."* 
It  is  again  to  be  regretted  that  the  debates  and  pro- 
ceedings of  the  past  and  present  Parliaments  have  not 
hitherto  been  officially  reported  and  published,  as  much 
invaluable  information  and  discussion  is  entirely  lost  to 
the  nation  and  posterity. f  A  slight  variation  from  the 
chronological  order  of  the  present  history  is  here  neces- 
sary, to  notice  that  the  result  of  the  address  was  a 
Commission  to  make  a  survey  of  the  different  courts  in 
England,  Wales,  and  Berwick  upon  Tweed.  That  por- 
tion of  the  Commissioners'  report  relating  to  the  court  of 
Chancery  is  most  important.  It  comprises  one-hundred 
folio  pages.  After  reciting  the  nature  of  their  delega- 
tion and  powers,  they  report  in  detail  the  duties,  salaries 
and  emoluments  of  every  officer  of  the  Equity  courts. 
The  close  of  their  report  on  the  remedial  propositions  is 
too  valuable  to  be  passed  over,  and  is  now  quoted 
verbatim.  The  names  and  signatures  of  the  commis- 
sioners appended,  confer  additional  authority  on  the 
suggestions  of  the  report : — 

*  Corrim  Journ.  vol.  xxi  p.  897. 
-j-  The  partial  publication  of  the  debates,  was, as  is  well  known,  formerly 
strictly  prohibited  j  and  the  succeeding  resolution  on  the  Journals  of  the 
House  of  Commons  on  Mr.  Wyndham's  report,  orders  "  that  the  said 
report  with  the  appendix  thereunto,  and  the  proceeding's  of  the  house 
thereupon,  be  printed  •,  and  that  Mr.  Speaker  do  appoint  the  printing' 
thereof ;  and  that  no  person,  but  such  as  he  shall  appoint,  do  presume  to 
print  the  same  "  The  dispatch  and  accuracy  of  the  Parliamentary  Reports 
in  the  daily  journals,  as  also  the  useful  publications  of  Parliamentary  Com- 
mittees, are  too  highly  appreciated  by  the  country  to  require  any  laudatory 
comments  in  these  pages,  but  it  is  obvious  that  much  valuable  interlocutory 
debate  still  passes  unrecorded. 
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"  And  pursuant  to  the  direction  of  the  Commission,  to 
propose  by  what  just  honourable  ways  and  means  the  abuses 
may  be  reformed,  and  what  remedies  may  be  applied  thereto, 
the  sub-commissioners  have  laid  before  us  several  proposals, 
in  order  to  the  making  regulations  as  follow: 

"  That  the  fees  left  doubtful  by  the  presentments  of  the 
Juries  be  settled  and  fixed ;  and  when  that  is  done, 

"  That  such  Fees  as  on  this  Inquiry  shall  be  found  lawful 
and  reasonable  be  established ;  such  as  are  illegal  abolished ; 
and  if  any  fees  shall  be  found  exorbitant  or  higher  than  is 
reasonable  with  regard  to  the  service  performed,  and  the 
qualifications  to  be  required  in  the  officers,  those  fees  though 
ancient,  to  be  reduced  within  due  bounds  for  the  ease  of  the 
subjects,  after  the  determination  of  the  interests  of  the  pre- 
sent officers,  or  due  satisfaction  made  to  them  : 

"  That  for  preventing  the  increase  of  fees,  and  the  exac- 
tions of  officers  for  the  future,  the  Court  and  those  who 
preside  therein,  will  be  pleased  to  take  the  most  effectual 
xjare,  by  such  methods  as  they  shall  think  most  proper,  to 
confine  all  the  officers  to  the  fees  to  be  established,  and  to 
hinder  the  increase  of  them  under  any  pretence  whatsoever ; 
and  in  order  thereunto  to  make  such  inquiries  from  time  to 
time  into  the  observance  of  the  regulations  which  shall  be 
established  on  this  occasion  with  respect  to  fees,  and  to  give 
such  direction  therein  as  shall  be  necessary : 

"  That  it  is  they  humbly  conceive,  most  necessary  for  the 
effectual  preventing  the  increase  of  fees,  to  establish  an 
expeditious  and  easy  method,  with  as  little  expence  as  may 
be,  whereby  the  Suitors  and  others  may  obtain  justice 
against  such  officers  who  demand  or  shall  take  more  or 
higher  fees  than  shall  be  allowed  : 

"  And  that  in  order  thereunto,  all  Suitors,  their  Solicitors 
and  Agents,  may  have  liberty  to  apply  at  any  time  to  any 
one  of  the  Masters  of  the  Court,  and  to  take  out  a  Sum- 
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mons  from  him  (for  which  one  shilling  only  shall  he  paid) 
against  any  officer  who  shall  demand  or  take  undue  fees  and 
to  serve  the  same  upon  him,  and  on  hearing  the  officer,  or 
exparte  in  default  of  the  officers'  attendance,  and  due  proof 
of  the  service  of  the  Summons  be  determined  by  the  Master 
what  fee  is  due,  and  the  officer  be  obliged  to  accept  thereof, 
if  not  paid  before,  or  to  refund  if  he  or  his  Deputy  or  Clerk 
had  taken  what  is  not  his  due,  or  more  than  is  his  due  ;  and 
also  to  make  such  reparation  and  pay  such  costs  to  the  par- 
ties complaining  if  the  officer  be  in  the  wrong,  as  the  Master 
shall  think  fit  to  order,  for  which  the  Master  to  be  paid  by  the 
party  who  shall  be  found  in  the  wrong  the  sum  of  two  shillings 
and  no  more,  unless  the  fee  or  fees  complained  of  amount  to 
more  than  ten  shillings,  and  then  the  Master  to  have  four 
shillings  for  his  trouble,  but  with  liberty  to  either  party  to 
appeal  to  the  Court  by  motion  or  otherwise  against  any 
determination  of  the  Master's  :  but  if  the  fee  complained  of 
be  demanded  or  taken  by  any  of  the  Masters  of  the  Court 
they  humbly  submit,  whether  application  ought  not  to  be 
made  to  the  Court  and  that  it  is  to  be  hoped  that  this  may 
prove  a  good  method  to  prevent  the  increase  of  fees.  The 
present  method,  by  indicting  the  officers  for  extortion,  being 
found  by  long  experience  to  be  wholly  ineffectual  in  regard 
of  the  trouble  and  expence  and  loss  of  time  attending  such  a 
prosecution  to  which  the  fee  claimed  bears  no  proportion, 
and  is  therefore  submitted  to  as  the  less  evil,  and  so  in  time 
becomes  a  usual,  if  not  a  lawful  fee ;  this  method  will  also 
take  away  the  necessity  the  Suitor  may  otherwise  be  under 
to  comply  with  the  fees  demanded  though  unjust  to  prevent 
the  delay  of  his  suit,  which  very  much  depend  on  the  dis- 
patch of  the  officers. 

"  That  if  any  Solicitor  charge  more  or  higher  fees  than 
shall  be  established,  such  fees,  or  the  excess  of  them,  as  the 
case  happens,  shall  not  be  allowed  in  his  Bill,  nor  shall  the 
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Solicitor  have  any  remedy  against  his  client  for  the  same, 
either  in  law  or  equity : 

"  That  all  officers  their  deputies  and  clerks  be  obliged  to 
give  notes  under  their  hands  of  the  fees  demanded  or  taken 
by  them  if  required  : 

"  That  every  Master  of  the  Court  do  keep  a  book  or  table 
of  the  fees  of  all  the  officers  when  established  : 

"  That  a  list  or  lists  of  fees  belonging  to  all  the  officers 
of  the  Court,  when  established,  be  signed  by  the  Lord  High 
Chancellor,  Lord  Keeper  or  Commissioners  of  the  great  seal, 
and  by  his  Honour  the  Master  of  the  Rolls,  and  be  entered 
on  record  and  kept  among  the  rolls  and  records  of  the  said 
Court : 

"  That  a  list  of  all  those  fees  when  established  be  also 
printed,  that  all  officers  and  others  concerned  may  furnish 
themselves  therewith ;  which  may  also  be  the  means  of  pre- 
serving them  to  future  ages,  and  of  making  any  future 
inquiry  of  this  kind  far  less  difficult  than  the  present : 

"  That  a  list  or  table  of  the  fees  of  every  office  be  hung 
up  therein,  in  some  conspicuous  place,  where  it  may  be  most 
easily  seen  ;  and  that  there  be  also  kept  in  each  office  a  book, 
fairly  written  or  printed,  to  contain  all  the  fees  belonging  to 
that  office,  according  to  the  establishment  of  the  same  :  such 
book  to  be  signed  by  the  principal  officer  or  officers,  and 
always  lie  open  for  the  inspection  of  the  suitors  and  others 
concerned  : 

"  That  no  expedition  money  be  demanded  or  taken  on 
any  pretence  whatsoever;  but  that  every  officer  be  obliged, 
either  by  himself  or  by  a  sufficient  number  of  clerks  to  be 
kept  by  him,  to  dispatch  the  duty  and  service  of  his  office 
in  due  time,  for  the  established  fees  without  further  expecta- 
tion or  reward  : 

"  That  no  office  belonging  the  court,  or  concerning  the 
administration  of  justice  therein,  be  for  the  future  allowed 
to  be  bought  or  sold ;  the  sale  of  offices  being  as  they  appre- 
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hended,  one  of  the  principal  causes  of  the  increase  of 
fees;  the  purchasers  generally  finding  themselves  under  the 
strongest  temptations,  by  all  ways  and  means  to  increase 
their  profits  (which  must  be  at  the  expence  of  the  suitors)  in 
order  to  make  their  offices  worth  the  money  they  pay  for 
them ;  and  where  the  offices  are  held  for  life  only  or  other 
uncertain  estates  the  temptation  is  still  the  stronger,  as  the 
hazard  is  greater : 

"  That  the  execution  of  these  offices  by  deputies  may  be 
also  prevented  as  far  as  is  practicable : 

"  That  the  number  of  offices  or  officers  be  not  permitted 
to  increase,  in  regard  the  splitting  and  multiplying  of  them 
may  probably  tend  to  the  increase  of  the  fees,  besides  other 
inconveniencies  to  the  Suitors  in  rendering  the  business  of 
the  Court  more  difficult  and  troublesome  : 

"  That  proper  penalties  be  added  when  necessary,  to  en- 
force the  observance  of  these  regulations.  And  they  further 
observed  in  the  course  of  their  inquiry,  it  had  appeared  to 
them,  that  a  great  part  of  the  expence  of  the  Suitors  in 
many  offices  arose  from  the  copies  of  proceedings  ;  the  bills, 
answers,  interrogatories,  depositions,  orders  and  decrees 
being  often  very  long,  and  the  copies  of  them,  (which  are 
necessary  to  be  taken  out  by  the  complainant  or  defendant, 
and  sometimes  by  both)  having  but  six  words  in  a  line  and 
fifteen  lines  in  a  sheet,  the  expence  of  taking  out  such  copies 
amount  in  the  course  of  a  suit  to  a  very  great  sum  of  money. 
How  this  great  expence  to  the  Suitors  may  be  lessened, — 
whether  by  reducing  the  length  of  such  proceedings,  by 
leaving  out  the  immaterial  and  unnecessary  parts  of  them,  or 
by  inserting  more  words  in  a  line  or  more  lines  in  a  sheet, 
for  which  there  is  more  than  sufficient  room  in  every  sheet, 
or  by  reducing  the  fee  usually  taken  for  such  copies,  or  by 
what  other  ways  or  means,  they  humbly  submit  to  the  consi- 
deration of  those  who  may  be  better  able  to  judge,  and  who 
have  authority  to  provide  suitable  expedients  and  remedies, 
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and  to  establish  proper  regulations,  whereby  justice  may  be 
administered  to  your  Majesty's  subjects  with  as  much  dis- 
patch and  as  little  expenee  as  conveniently  may  be  : 

M  We  having  taken  the  proposals  above  mentioned  into 
our  consideration,  beg  leave  to  observe  to  your  Majesty,  that 
as  to  several  of  the  matters  therein  contained  and  which 
come  within  our  commission,  we  have  in  the  course  of  the 
proceedings,  given  our  opinion  thereon,  and  made  such 
regulations  as  we  apprehended  ourselves  to  be  warranted  to 
do. 

"  And  as  to  the  residue  of  the  matters  therein  proposed, 
we  think  they  well  deserve  to  be  considered,  and  that  many 
parts  thereof  may  be  very  beneficial  to  the  Suitors;  but 
divers  of  them  appear  to  us  to  be  of  such  a  nature  as  can 
be  only  effectually  established  by  the  authority  of  parlia- 
ment. 

"  Having  thus  gone  through  the  several  presentments  of 
the  jury  and  reports  of  the  sub-commissioners,  as  to  the 
Court  of  Chancery,  and  completed  the  inquiry  directed  to 
be  made  as  to  that  Court,  so  far  as  we  have  been  enabled  to 
do; 

"  We  humbly  submit  the  same  to  your  Majesty's  royal 
consideration. 

Will.  Yonge,  J.  Willes 

JOH.  AUDLEY  J.  COMYNS 

Mat.  Lant  Hardwicke,  C. 

J.  Bettesworth  Wilmington,  P. 

H.  Penrice  Warwick 

W.  Lee  Ar.  Onslow 
J.  Verney 

'J  Dated  the  8th  day  of  November,  1740." 

By  the  insertion  of  this  report,  which  although  dated 
in  1740  has  reference  to  the  state  of  the  court  imme- 
diately subsequent  to  the  issuing  of  the  commission  in 
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1733,  a  period  of  ten  years  has  been  apparently,  but  not 
really  anticipated.  The  report  though  promulgated  in 
the  chancellorship  of  Lord  Hardwicke  was  made  from 
the  enquiries  of  previous  years,  when  Mr.  Yorke,  though 
he  might  anticipate,  did  not  enjoy  the  possession  of  the 
seals. 

A  few  immaterial  additions  were  made  to  the  orders 
of  the  court  by  the  Lords  Commissioners  and  Lord 
King,*  and  an  order  of  the  date  of  4th  November,  1725, 
provided  for  the  proper  investment  of  the  property  of 
the  suitors  in  the  Bank  of  England. f  The  journals  of 
the  two  houses  of  Parliament  and  the  Parliamentary 
Histories  afford  no  information  of  any  measures  for  the 
further  improvement  of  the  law. 

In  1733,  on  the  resignation  of  Lord  King,  Mr.  Charles 
Talbot,  the  solicitor  general,  was  made  chancellor,  with 
the  title  of  Baron.  Smollett,  who  seldom  rises  above 
a  dry  and  uninteresting  narrative  of  political  facts, 
characterises  Lord  Talbot  as  possessing  "  the  spirit  of 
a  Roman  Senator,  the  elegance  of  an  Atticus,  and  the 
integrity  of  a  Cato^'J  and  more  public  or  private  in- 
tegrity was  never  so  generally  awarded  to  an  English 
lawyer.  His  dispatch  of  business,  the  logical  princi- 
ples of  his  decisions,  and  the  general  satisfaction  of  the 
suitors  at  a  period  when  the  litigation  of  the  court  had 
greatly  increased,  formed  a  new  era  in  the  administration 
of  equity.  The  superiority  of  his  professional  know- 
ledge  and  accomplishments,    and   his  uncompromising 

*  Bearaes,  p.  337. 

f  Ibid,  and  see  Statute?,  12  Geo.  II.  c.  24 ;  23  Geo.  II.  c.  29 ;  4  Geo.  III. 
c.  32  }  5  Geo.  III.  c.  2S ;  9  Geo.  III.  c.  19  j  14  Geo.  III.  c.  43  y  15  Geo.  111. 
c.  22.  and  56  ;  32  Geo.  III.  c.  42  ;  37  Geo.  III.  c.  135  j  44  Geo.  III.  c.  82; 
and  46  Geo  III   c.  129. 
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in, 


319 

honesty,  induced  a  general  expectation  that  this  really 
great  man  would  have  ultimately  effected  a  thorough 
reformation  of  the  court;  but  a  sudden  illness  ter- 
minated his  earthly  career,  in  the  zenith  of  his  fame 
and  usefulness  and  in  the  prime  of  life>  on  the  14th  of 
February,  1736.  The  constant  fatigue  of  his  official 
employments  is  recorded  as  the  cause  of  his  death,  and 
he  was  said  to  have  fallen  "  a  martyr  to  the  public 
good."* 

On  February  21st,  1736,  Philip  Yorke,  Lord  Hard- 
wicke,  succeeded  to  the  chancellorship.  It  has  been  so 
general  and  fashionable  a  custom  extravagantly  to  laud 
the  character  of  this  distinguished  lawyer,  that  there  is 
little  temptation  to  risk  the  faith  of  the  reader  of  these 
pages,  by  examining  into  the  claims  to  such  indiscrimi- 
nating  praise.  But  if  it  be  once  recollected  that  Lord 
Hardwicke  was  an  active  and  ruling  politician  in  the 
times  of  Bubb  Dodington,  no  one  conversant  with 
English  history  can  expect  to  discover  in  the  chancellor 
an  unexceptionable  public  or  private  character.  Lord 
Chesterfield,  his  most  immodest  eulogist,  admits  that 
Lord  Hardwicke  "  valued  himself  more  upon  being  a 
great  minister  of  state,  which  he  certainly  was  not,  than 
upon  being  a  great  chancellor,  which  he  certainly  was.'' 
This  eminent  lawyer  was  the  son  of  an  attorney  at 
Dover,  and  originally  articled  to  his  father's  law-agent 
in  London.  He  was  indebted,  not  merely  to  his  talents, 
but  also  to  circumstances,  in  an  accidental  introduc- 
tion to  Lord  Macclesfield,  through  whose  patronage  he 
was  called  to  the  bar,  and  obtained  the  crown  appoint- 
ment of  solicitor  general  at  the  age  of  twenty- nine. 
His  natural  sagacity  very  soon  discovered  that  the  Duke 

*  The  Honour  of  the  Seals ;  or  Memoires  of  the  noble  family  of 
Talbot.     1737. 
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of  Newcastle  and  Walpole's  connection  was  the  step 
ladder  to  legal  preferment :  he  accordingly  enlisted  un- 
der the  political  banners  of  those  ministers,  and  soon 
mounted  to  the  bench. 

In  Horace  Walpole's  (Lord  Orford)  "  Memoires  of 
the  last  ten  years  of  the  reign  of  George  the  second,'* 
there  is  a  curious  account  of  the  politics  and  intrigues 
by  which  Sir  Philip  Yorke,  Lord  Hardwicke,  succeeded 
to  the  Chancellorship.  Walpole's  personal  resentment 
against  this  distinguished  lawyer  doubtless  very  much 
weakens  the  credibility  of  the  narrative,  but  it  cannot  be 
doubted  that  the  office  of  Chancellor  was  as  usual  scram- 
bled for  by  the  great  factions  and  "  families."  An 
amusing  anecdote  is  told,  that  Sir  Robert  Walpole  find- 
ing it  difficult  to  prevail  on  Yorke  to  quit  a  place  for  life 
(the  Chief  Justiceship  of  the  King's  Bench)  for  the 
higher  but  more  precarious  dignity  of  Chancellor^  work- 
ed upon  his  jealousy,  by  informing  him,  that  if  he  per- 
sisted in  refusing  the  seals,  he  must  offer  them  to  Faza- 
kerley.  "  Fazakerley!"  exclaimed  Yorke,  "impossi- 
ble! he  is  certainly  a  Tory,  perhaps  a  Jacobite."  "  It 
is  all  very  true,"  replied  Sir  Robert,  taking  out  his 
watch,  "  but  if  by  one  o'clock  you  do  not  accept  my 
offer,  Fazakerley  by  two  becomes  lord  keeper  of  the 
great  seal,  and  one  of  the  stoutest  Wxhigs  in  all  Eng- 
land.1* Yorke  took  the  seals  and  the  peerage.*  The 
official  aptitude  of  the  officer  for  the  office  appears  to 
have  been  a  secondary  consideration  in  all  the  politico- 
judicial  appointments  of  these  caballing  parties. 

A  volume  would  not  suffice  to  detail  the  political  events 
during  the  long  chancellorship  of  Lord  Hardwicke,  and 
the    personal    influence    which    he    exercised   over   the 

*  Memoires,  vol.  i.  p.  138. 
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councils  of  the  cabinet.  The  whole  reign  of  George  II. 
was  one  series  of  political  intrigue  and  venality,  in  which 
borough  influence  introduced  such  men  as  Dodington 
to  rank  and  importance. 

On  the  resignation  of  the  Duke  of  Newcastle,  Lord 
Hardwicke  relinquished  the  seals.  Great  endeavours  were 
used  to  attach  him  to  the  new  administration  :  Lord 
Orford  concisely  writes  that  "fatigue  determined  the 
scale  with  Lord  Hardwicke,  which  power  and  profit 
would  have  kept  suspended."* 

In  June,  1757,  we  find  Lord  Hardwicke  busied  in 
compounding  a  new  ministry,  and  pressed  by  the  King 
to  form  one,  in  consideration  of  the  state  of  affairs, 
"  that  might  not  be  changed  again  in  five  months."  It 
appears  in  all  these  removals  to  have  been  part  of  the 
English  "  Constitution"  that  the  presiding  officer  of  the 
court  of  Chancery  should  retire,  without  any  reference 
to  the  interests  of  the  suitors  in  Equity,  or  the  extreme 
evils  attendant  on  frequent  variations  in  the  administra- 
tion of  so  important  an  office.  Henley,  afterwards  Lord 
Northington,  was  the  fortunate  person  appointed.  Lord 
Orford's  account  of  the  motives  of  selection  is  too 
illustrative  of  the  principle  of  judicial  appointments  to 
be  omitted.  "  The  seals  had  been  offered  to  Murray, 
"  and  to  the  master  of  the  rolls,  who  refused  them,  and 
"  to  Willes,  who  proposed  to  be  bribed  by  a  peerage  to 
u  be  at  the  head  of  his  profession  ;  but  could  not  obtain 
"  it.  Henley,  however,  who  saw  it  was  the  mode  of  the 
"  times  to  be  paid  by  one  favour  for  receiving  another, 
"  demanded  a  tellership  of  the  exchequer  for  his  son, 
"  which  was  granted,  with  a  pension  of  £1,500.  a  year 
"  till  it  should  drop ;  and  as  if  heaping  rewards  upon 

*  Ibid.  vol.  ii.  p.  106. 
T   t 
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"  him  would  disguise  his  slender  pretensions,  Lord 
iC  Hardwicke  told  Him  he  miiH  be  Speaker  of  the  house 
u  of  Lords  too,  for  Westminster  Hall  would  never  for - 
"  give  him  (Lord  Hardtviche  J  if  he  suffered  these 
"  offices  to  be  disjoined.  Sandys*  and  his  son  were 
"  both  laid  aside.  Hardwicke  himself  took  no  employ- 
"ment;  the  seals,  which  it  was  plain  from  his  not 
"  resuming  them,  he  had  not  resigned  from  mere  friend- 
"  ship  to  Newcastle,  were  too  great  a  fatigue ;  and  no 
"  other  of  the  great  offices  was  vacant." f  % 

The  corruption  of  these  times  is  every  where  apparent. 
Money,  as  an  instrument  of  bad  government,  took  the 
place  of  feudal  usurpation.  It  appears  that  the  Duke  of 
Newcastle,  as  a  bonus  to  the  Judges  for  their  complaisant 
opinions  on  the  Habeas  Corpus  Act,  had  promised  to  in- 
troduce a  bill  for  the  increase  of  their  salaries,  and  to 
convert  their  commissions  during  good  behaviour  into 
patents  for  life.  Pitt  is  reported  to  have  told  Newcastle, 
that  the  increase  for  the  occasion,  was  the  largest  fee 
that  ever  was  given.  The  Duke  abandoned  the  intended 
motion  for  perpetuating  their  commissions.  The  addi- 
tional salary,  though  stoutly  opposed,  (on  account  of 
the  imputed  corruptness  of  the  Judges,  a  particular 
reason  by  the  bye,  why  they  should  be  placed  above 
corruption),   was  carried  by  a   majority  of  169   to  39, 

•  When  the  seal  was  in  commission,  Lord  Sandys  was  made  Speaker  of 
the  House  of  Lords. 

\  Memoires,  vol.  ii.  p.  22fi. 

\lc  Public  matters  have  been,  and  are  still,  too  undecypherable  for  me 
to  understand,  consequently  to  relate.  Fox  out  of  place,  taking  the  lead 
in  the  House  of  Commons,  Pitt,  Secretary  of  State,  declares  that  he  is  no 
minister,  and  has  no  ministerial  influence.  The  Duke  of  Newcastle  and 
Lord  Hardwicke  lie  hy  and.  declare  themselves  for  neither  party" — Lord 
Chesterfield's  Letter  to  Mr.  Dayrolles,  February,  1757. 
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which  occasioned  Charles  Townsend  to  say,  that  the 
book  of  Judges  had  been  saved  by  the  book  of  Num- 
bers.* 

Of  the  judicial  character  of  Lord  Hardwicke  it  is  in- 
cumbent to  speak  with  caution  and  diffidence.  It  is 
almost  invariably  praised  by  his  profession  in  the  citation 
of  cases  and  decisions,  and  it  is  indisputable  that  his 
judgments  were  secundum  artem  well  founded  and  good 
precedents  for  future  determinations.  But  it  must  be 
recollected  that  he  took  part  in  the  solemn  enquiry,  and 
signed  the  Report  of  1740 ;  and  that  during  the  twenty 
years  in  which  he  presided  over  the  court  of  Chancery, 
the  abuses  of  which  were  so  unsparingly  exposed  and 
denounced  in  that  report,  he  never  introduced  even  so 
much  as  one  legislative  measure  for  their  removal  or  the 
improvement  of  his  jurisdiction!     He  certainly  framed 

*  The  witty  and  dissipated  Duke  of  Wharton,  in  the  following  verses, 
gives  a  curious  description  of  the  moral  character  of  the  high  judicial 
officers  of  his  times  :— 

"  When  Yorkf  to  heaven  shall  lift  one  solemn  eye, 

And  love  his  wife  above  adultery  j 

When  godliness  to  gain  shall  be  preferr'd 

By  more  than  one  of  the  right  reverend  herd ; 

When  Parker  shall  pronounce  one  right  decree, 

And  Hungerford  refuse  his  double  fee  5 

When  Pratt  with  justice  shall  dispense  the  laws, 

And  King  impartially  decide  a  cause  ; 

When  Tracey's  generous  soul  shall  swell  with  pride, 

And  Eyre  his  haughtiness  shall  lay  aside  ; 

When  honest  Price  shall  trim  and  truckle  under, 

And  Powis  sum  a  cause  without  a  blunder ; 

When  Page  one  uncorrupted  finger  shows, 

And  Fortescue  deserves  another  nose  ; 

Then  shall  I  cease  my  charmer  to  adore, 

And  think  of  love  and  politics  no  more." 

+  Blackburne,  Archbishop  of  Yorkt 
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and  published  an  order,  dated  17th  November,  1743,* 
reciting  that  commission  and  report  of  enquiry,  and 
regulating  the  fees  of  the  officers  of  the  court,  who  were 
directed  to  hang  up  in  their  respective  offices  tables  of 
their  charges,  legibly  written,  and  also  directing  a  few 
trifling  amendments  in  the  practice,  "  until  some  further 
or  other  regulations  or  provisions  shall  be  lawfully 
made"  but  none  other  were  forthcoming  in  his  chancel- 
lorship:  no  measures  for  a  subdivision  of  the  jurisdic- 
tion ;  none  to  limit  the  general  delay  of  justice  through 
every  department  of  the  procedure.  It  is  admitted  that 
during  his  long  judicial  presidency,  only  three  of  his 
decrees  were  appealed  from,  and  those  afterwards  con- 
firmed by  the  Lords.  But  who  presided  in  the  Lords  ? 
Lord  Hardwicke,  whose  political  influence  and  legal 
reputation  ruled  over  the  few  lords  spiritual  and  tempo- 
ral, who  bethought  of  the  interests  of  the  Chancery 
suitors.  A  letter  on  the  character  of  Lord  Hardwicke, 
inserted  in  Cooksey's  Sketches,  has  been  reflected  on 
for  its  severe  strictures,  at  variance  with  most  other 
biographical  accounts;  but  the  remarks  however  severe 
are  not  unfounded  or  without  authority.  It  is  now  well 
known  that  Lord  Hardwicke's  jealousy  and  intrigue 
prevented  law  peerages  being  given  to  the  contemporary 
judges  Lea,  Ryder,  Willes  and  Parker,  by  which  he 
secured  to  himself  all  the  judicial  influence  in  the  house 
of  Lords.     The  author  of  the  letter  alluded  to  writes, 

*  "  Aw  Order  of  the  High  Court  of  Chancery  made  by  the  Right 
Honorable  Philip  Lord  Hardwicke, Lord  High  Chancellor  of  Great  Britain, 
by  and  with  the  advice  and  assistance  of  the  Right  Honorable  William 
Fortescue,  Esq.  Master  of  the  Rolls,  relating  to  the  fees  of  the  Officers, 
Clerks  and  Ministers  of  the  said  Court,  and  other  regulations  for  the  be- 
nefit of  the  suitors  thereof,  to  which  are  added  three  other  General  Orders 
of  the  said  Court.    London,  1744."  12mo. 
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"  thus  he  remained  the  sole  law  lord  during  the  whole 
"  time  of  his  chancellorship,  which  makes  a  great  draw- 
'*  hack  from  the  panegyric  of  his  flatterers,  that  no 
"  decree  of  his  was  ever  appealed  from.  It  was  evident 
"  that  to  appeal  from  a  decree  of  Lord  Hardwicke  to 
"  the  house  of  Lords,  was  an  appeal  to  himself.  Indeed 
"  his  practice  in  the  court  of  Chancery,  for  which  he  is 
"  applauded  as  having  introduced  a  regular  system,  was 
cc  such  as  precluded  all  pretences  for  appeals  or  com- 
"  plaint.  His  decrees  were  very  few,  in  comparison  to 
iC  the  many  causes  that  came  under  discussion  in  that 
"  court,  in  his  time.  The  hearings,  re-hearings,  refer- 
"  ences  to  masters,  reports  and  exceptions  to  these 
"  reports,  exorbitant  fees  to  counsel,  and  the  length  of 
"  time  to  which  every  cause  was  protracted,  made  the 
"  suitor  weary,  and  glad  to  submit  to  any  decree  sug- 
a  gested  and  agreed  upon  by  their  counsel,  in  which 
"  neither  party  could  complain  of  being  aggrieved  by 
"  the  judge  of  the  court."*  Lord  Hardwicke's  con- 
duct in  a  family  suit  of  his  own  exposed  him  to  severe 
and  merited  censure.  These  reflections  are  also  cor- 
roborated by  various  contemporary  publications  which 
animadverted  in  strong  terms  on  the  state  of  the 
Chancery  court:  thus  although  Lord  Hardwicke  was 
so  generally  a  favourite  with  the  lawyers,  he  was 
clearly  less  esteemed  by  the  suitors ;  and  it  must  be 
allowed  that  the  latter  were  more  acute  and  interested 
judges  of  his  official  deserts  than  the  former. 

In  1750  an    ingenious  and   spirited  publication    ap- 

•  Copy  of  a  Letter  from  a  gentleman  of  the  law  to  Mr.  Richard  Cooksey, 
on  the  Life  and  Character  of  Lord  Hardwicke,  p.  76.  Inserted  also  in  the 
Annual  Register,  1791,  p.  279.  The  writer  says  his  letter  is  the  "  recol- 
lection of  an  old  man  of  the  law  who  knew  him  well." 
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peared  against  the  abuses  of  Chancery,*  from  the  pen  of 
an  author,  who,  in  his  preface,  states  that  he  "  was  not 
bred  to  law:"  some  bitter  experience  and  observation, 
however,  had  given  him  a  good  insight  into  Equity  li- 
tigation, the  evils  of  which  he  declares  "  intolerable." 
This  writer  asserts  that  the  costs  of  litigating  all  sums 
under  jive  hundred  pounds  is  greater  than  the  sums 
sued  for  or  defended.  The  "longest  purse  bearer"  he 
pronounces  the  successful  party,  be  he  plaintiff  or  de- 
fendant, but  that  though  successful  he  commonly  "  sits 
down  worse  than  he  began."  "  The  high  Court  of 
"  Chancery  (which  should  dispense  Justice,  where  the 
"  Law  hath  made  no  provision,  as  well  as  both,  when 
"  they  operate  together)  is  incontestably  the  most  dila- 
<l  tory,  as  well  as  the  most  expensive :  An  oppression 
"  which  many  of  his  majesty's  good  subjects  have  long 
"  laboured  under,  and  universally  complained  of;  inso- 
"  much,  that  the  interrogatory  Proverb  hath  not  been 
"  more  jocularly  than  pertinently  proposed,  to  such,  who 
"  with  more  precipitation  than  precaution,  resolved  to 
"  engage  in  Chancery  Suits.  '  Will  you  be  hung  up 
"  six  or  eight  years  in  Chancery  V  implying,  that  his 
"  cause  may  so  long  depend  there,  until  his  purse  and 
"  patience  are  exhausted,  his  health  impaired,  and  his 
"  person  (by  vexation)  emaciated,  like  a  skeleton  in  the 
"  study  of  a  Physician,  or  an  anatomy  in  the  office  of  a 
"  Surgeon :    for  the  delay  of  justice  is  said  to  be  the 

*  "  Animadversions  upon  the  present  Laws  of  England;  or  an  Essay  to 
render  them  more  useful  and  less  expensive  to  all  his  Majesty's  Subjects. 
To  which  is  added  a  Proposal  for  regulating  the  practice,  and  reducing 
the  number  of  Attornies,  Solicitors,  &c.  with  a  Supplement  humbly  sub- 
mitted to  the  serious  consideration  of  both  Houses  of  Parliament.  London, 
1750."  8vo.  pp.  68. 
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"  denial  thereof,  since  what  is  not  clone  in  due  time  is 
"  not  done,'' — 

JustititTC  procrastinatio,  ejusdem  fiat  abnegatio. 

Many  suits  are  stated  to  have  endured  upwards  of  half 
a  century,  "  the  lawyers  tossing1  the  ball  to  the  hands  of 
each  other."  The  author  asserts  these  nuisances  to 
originate  in  the  excessive  length  of  Bills  and  Answers, 
and  their  frequent  tautologies  :  the  unreasonable  except- 
ions and  unnecessary  objections  made  by  Masters  in 
Chancery  against  the  sufficiency  of  answers  :  the  evasive 
and  expensive  delays  contrived  and  practised  in  liqui- 
dating and  adjusting  accounts  before  the  Masters  : 
the  grievous  delay  and  expence  incurred  by  Bills  of 
Revival  after  the  death  of  one  Party :  the  repeated 
postponement  and  procrastination  of  the  hearings.  And 
when  a  Decree  is  obtained  the  animadvertor  asserts  that 
the  Solicitors  to  make  long  harvests  for  themselves,  and 
leave  small  gleanings  for  their  Clients,  delay  the  Decre- 
tal order  for  the  costs,  &c.  "  These  instances  of  griev- 
"  ance,  being  probations  of  the  patience  of  a  Job,  and 
"  the  purse  of  a  Croesus,  are  flagrant,  and  yet  but  few 
"  amongst  the  many  oppressions  of  that  Court,  which 
"  for  important  reasons  are  not  now  recited  ;  and  come 
"  so  amply  attested  by  the  experience  of  the  equitable 
"  Suitors,  and  of  those  who  by  litigious  persons  are 
"  unjustly  sued,  that  no  Rhetorick  is  needful  to  explode 
"  them,  nor  to  expatiate  upon  the  necessity  of  redressing 
"  them," — p.  11.  It  is  estimated,  that  at  this  period  the 
Lawyer's  Tribe  consisted  of  one  hundred  thousand  per- 
sons, sharing  an  annual  plunder  of  two  millions  sterling  : 
it  is  then  calculated,  in  the  spirit  of  political  economy, 
how  much  the  national  wealth  would  be  increased  by  the 
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change  of  the  law-craft  to  honest  pursuits.  This  spi- 
rited pamphleteer  says,  that  "  dipping-  into  our  Law 
"  proceeding's  is  equal  to  plunging  into  a  labyrinth,  out 
"  of  which  the  adventurer  can't  count  the  time,  the 
"  treasure,  nor  the  perplexity  it  will  cost  to  extricate 
"him;  neither  the  consequences  after  all,  being  at  best 
"  like  gaming  at  hazard,  proceeding  from  some  laws 
u  being  perverted  by  the  Professors." — p.  42. 

The  sagacious  writer,  in  considering  the  remedy  of 
these  great  national  evils,  expresses  his  conviction  that 
the  necessary  legal  amendments  and  reform  of  the  law 
and  judicature  must,  in  a  great  degree,  depend  on  the 
practical  lawyers,  whose  knowledge  and  aid  would  be 
absolutely  necessary  to  accomplish  the  object :  and  as 
their  interest  is  to  keep  "  things  as  they  are,"  he  pro- 
poses that  large  parliamentary  grants  (*  *  *  *  thousand 
pounds)  should  be  offered  for  the  best  plans  of  judicial 
reform  ;  and  he  then  proceeds  to  detail  the  plans  for 
specifying  the  objects  wanted  and  the  mode  of  adjudging 
the  premium  to  the  successful  tenders.  A  supplement 
contains  "  Sundry  Propositions  for  the  amendment  of 
the  Law  ;  for  preventing  of  vexatious  suits  ;  and  pre- 
servation of  peace  amongst  his  Majesty's  subjects  ;" 
but  they  are  by  no  means  adequate  to  the  end  in  view, 
and  chiefly  consist  of  a  proposition  and  particulars  of 
referring  litigation  to  local  Justices — a  plan  which  the 
reader  will,  however,  consider  as  by  no  means  likely  to 
accomplish  its  purpose. 

In  the  following  year  Fitzsimmonds,  a  barrister,  pub- 
lished some  remarks  on  the  English  Laws,*  which  plainly 

*  "  Free  and  candid  Disquisitions  on  the  nature  and  execution  of  the 
Laws  of  England  both  in  civil  and  criminal  affairs,  &c.  by  Edward  Fita~ 
ssimrnonds,  Esq  Barrister  at  Law,  London,  1751"  8vo.  pp  58. 
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though  moderately  notice  the  abuses  of  the  equity  jurist 
diction.  After  reflections  on  the  common  law  courts 
and  practice^  he  proceeds — "  I  have  purposely  hitherto 
"  omitted  taking  notice  of  the  courts  of  equity,  and  shall 
u  now  only  humbly  recommend  it  to  the  consideration 
"  of  those  worthy  judges,  who  preside  in  those  courts, 
"  whether  the  proceedings  there  are  not  much  too  dilatory 
ci  and  expensive,  and  whether  those  inconveniences  might 
"  not  be  remedied  by  shortening  the  pleadings,  limiting 
"  the  fees  of  the  counsel  at  hearings,  determining  in 
"  court  many  matters  which  are  now  referred  to  the 
"  masters,  obliging  the  practisers  in  the  court  to  take 
"  out  a  warrant  on  a  reference,  within  a  limited  time  after 
"  the  order  of  reference,  and  to  attend  on  the  first  war- 
"  rant ;  and  also  by  dismissing  on  the  last  day  of  every 
"  term  every  bill  on  which  no  proceedings  had  been 
"  within  that  term;  and  as  the  value  of  money,  as  well 
"  as  the  charges  at  law,  are  greatly  altered  since  the 
"  time  of  Henri/  the  Vllth,  when  the  act  relating  to 
"  paupers  was  made,  and  as  the  common  costs  of  carry- 
"  ing  on  a  suit  in  Chancery  to  a  hearing  amount  to  at 
"  least  20  pounds,  does  it  not  seem  most  agreeable  to 
"  common  sense,  that  he  should  be  deemed  a  pauper  who 
"  is  not  worth  that  sum  ;  for  a  man  may  be  now  worth 
"  five  pounds  and  not  able  to  carry  on  a  suit  in  Chan- 
"  eery. — As  the  proceedings  in  the  court  of  equity  must 
"  necessarily  be  always  so  chargeable,  as  not  to  make  it 
"  worth  while  to  proceed  therein  for  a  small  sum,  and  as 
u  equitable  demands,  especially  legacies,  are  often  small, 
"  I  would  recommend  it  to  the  consideration  of  the  legis- 
"  lature,  whether  it  would  not  be  expedient  and  benefi- 
"  cial  to  the  nation,  to  establish  an  inferior  court  of 
"  equity,  for  all  demands  under  £100,  the  manner  and 

u  u 
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"  costs  of  the  proceedings  in  which,  might  bear  a  proper 
"  proportion  to  the  demand." — p.  36. 

An  intelligent  writer  about  the  same  period  exposes 
the  defective  state  of  this  court*  "  Another  reason, 
"  that  makes  the  law  tedious  and  expensive  is,  the  dis- 
"  tinction  of  courts  in  opposition  to  law  and  equity, 
"  which  are  the  fruits  of  many  suits  :  a  court  of  law 
"  will  tell  you,  that  it  is  a  matter  of  equity  rather  than 
H  law ;  and  that  such  court  has  not  cognizance  of  this 
"  or  that :  a  court  of  equity  will  oftentimes  direct  an 
"  issue  at  the  common  law,  alledging,  that  the  matter  is 
"  not  cognizable  before  them  ;  and  that  after  the  issue  is 
"  tried,  the  parties  must  resort  back  again  to  equity  for 
(i  further  direction  :  would  it  not  be  much  more  easy  to 
"  the  suitor,  that  the  judge  or  judges  of  such  court  of 
"  law  or  equity,  should  always  have  liberty  in  such  cases 
"  to  ask  to  their  assistance  a  judge  of  the  other  court, 
"  and  so  determine  the  matter  at  once  whether  it  was  law 
"  or  equity,  and  the  same  ended  or  determined  in  the 
"  court  where  the  cause  began  ?  This  would  still  be  an 
"  ease  to  the  subject,  and  an  end  at  once  made  of  the 
i*  suit."— p.  46. 

In  his  subsequent  pages  this  author  notices  more  mi- 
nutely and  technically  the  unnecessary  expence  and  delay 
in  various  offices  of  the  Six  Clerks,  Registrars  and 
Masters :  "  I  should  have  said  something  about  the 
"  report  office,  and  the  great  sums  paid  there  for  filing 
"  them,  and  the  tediousness  of  exceptions  thereto,  and 

*  "  The  present  state  of  the  Practice  and  Practisers  of  the  Law, 
wherein  is  shewn  the  obscurity,  uncertainty,  and  expensiveness  thereof  j 
with  some  methods  humbly  proposed  for  remedying  the  same.  By  an  Im- 
partial Hand,  London."  8vo.  pp.  64. — In  a  copy  of  the  second  edition,  of 
this  volume  I  have  seen  a  manuscript  insertion  of  the  author's  name, 
"  Davis  iu  Chancery  Lane.'" 
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"  the  expensiveuess  of  hearing  them  ;  and  perhaps  after 
"  all,  the  matter  must  go  hack  again  to  the  master  to 
"  rectify :  so  that  it  is  an  idle  question  for  clients  to  ask 
"  when  their  business  will  be  done,  or  at  what  expence ; 
"  a  man  may  guess  at  the  time  within  a  year,  or  perhaps 
"  within  a  hundred  pounds  what  it  will  cost  to  go 
"  through  it,  so  expensive  and  tedious  is  law.  If  orders 
"  and  decrees  in  the  court  of  chancery  were  but  drawn 
"  up  in  that  concise  form  as  they  are  in  the  court  of  Ex- 
"  chequer,  very  little  more  than  the  ordering  part  being 
"  therein  mentioned,  and  reports  contracted,  justice 
"  may  be  obtained  at  a  much  cheaper  and  expeditious 
"  manner." — p.  53. 

Sufficient  has  now  been  cited  to  prove  that  the  evils  of 
the  equity  system  existed  under  Lord  Hardwicke's  ad- 
ministration, and  were  equally  the  subject  of  public  in- 
jury and  complaint.*   Numerous  other  publications  might 

•  In  the  following  case,  originating  in  the  Chancellorship  of  Lord 
Hardwicke — Lloyd  versus  Johnes — Veseifs  Reports,  vol.  ix.  p.  37,  the 
reader  may  see  an  example  of  complicated  and  interminable  litigation- 
Bills,  Amended  Bills,  Supplemental  Revivor,  and  all  sorts  of  Equity 
conundrums.  The  first  sentence  in  Lord  Eldon's  dicta  there  recorded  is 
striking, — "  It  is  extremely  difficult  to  collect  the  facts  in  a  Cause  as 
old  as  this  ;  and  there  is  great  danger  of  miscarrying  in  saying  now,  what 
Decree  ought  to  have  been  made  in  1751."  p.  52.  His  Lordship  subse- 
quently says  in  the  same  opinion,  li  The  subject  is  pregnant  with  great 
difficulty.  It  has  been  so  treated  by  those  who  have  considered  it  most ; 
and  I  now  allude  to  Lord  RedesdaWs  book,  which  is  a  wonderful  effort  to 
collect  what  is  to  be  deduced  from  authorities  speaking  so  little  what  is 
clear,  that  the  surprise  is  not  from  the  difficulty  of  understanding  all  he 
has  said,  but  that  so  much  can  be  understood  /"  The  result  of  this  cause 
is  also  edifying ;  see  the  above  report :  it  may  be  said  to  have  been  "  hushed 
up,"  as  "  it  was  proposed  that  the  Bill  should  be  dismissed  without  costs, 
which  proposal  was  acceded  to !"  If  in  "  a  multitude  of  Counsellors  there 
is  wisdom"  the  parties  in  this  cause  stood  a  good  chance  of  reaping  it. 
For  the  Plaintiffs,  were  the  Solicitor  General,  Mr.  Richards,  Mr.  Stanley, 
and  Mr.  Touchett.    For  the  Defendants,  the  Attorney  General,  Mr.  Mans- 
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be  quoted  if  further  evidence  was  necessary.*  These 
reflections  are  reluctantly  made  on  the  character  of  Lord 
Hard  wick  e,  which  has  been  the  unqualified  theme  of  praise 
by  all  the  eminent  legal  writers  of  the  present  day,  and 
recently  by  a  venerable  and  accomplished  ornament  of 
the  profession,  Mr.  Butler. f  But  historical  truth  would 
be  compromised  by  their  suppression ;  it  is  more  impe- 
rative to  treat  with  stern  integrity  the  character  of  the 
dead  than  the  living — 

"  Ne  quid  falsi  dicere  audeat ; 
Ne  quid  veri  non  audeat." 


field,  Mr.  Piggott,  Mr.  Alexander,  Mr.  Romilly,  Mr.  Cox,  Mr.  Hart,  Mr. 
Steele,  Mr.  Fonblanque,  Mr.  Bell,  and  Mr.  Home!!!  This  Report  alone 
speaks  volumes. 

There  cannot  be  a  greater  condemnation  of  the  Law  than  the  high 
repute  of  the  treatises  of  Fearne,  Lord  Redesdale,  and  other  abstruse  and 
subtle  law  writers.  However  great  the  merit  of  the  authors  in  developing 
the  mysteries  of  law-craft,  the  existence  of  such  occult  legal  principles  is 
a  standing  national  disgrace. 

*  "  The  Jurisdiction  of  the  Chancery  as  a  Court  of  Equity  Researched, 
and  the  traditional  obscurity  of  its  commencement  cleared.  London, 
1733."  8vo. 

"  A  scene  of  corruption  discovered:  with  some  particulars  of  a  melan- 
choly place,  in  a  letter  to  the  Right  Honourable  Philip  Lord  Hardwicke, 
Lord  High  Chancellor  of  Great  Britain.  By  a  Gentleman  in  distress. 
Experientia  docet.  London,  1735."  8vo. 

w  An  Historical  Essay  on  the  Jurisdiction  of  the  Court  of  Chancery  and 
incidentally  of  the  other  Courts    London,  1735"  4to. 

"A  Discourse  on  Fees  of  Office  in  Courts  of  Justice.  London,  1736." 
8vo. 

"  The  Law  and  Lawyers  laid  open  in  twelve  Visions,  to  which  is  added 
Plain  Truth,  in  three  Dialogues,  between  Truman,  Skinall,  Dryboots,  three 
attorneys,  and  Season,  a  bencher.     London,  1737  "     12mo.  pp.  269. 

See  also  a  curious  narrative  and  history  of  a  Chancery  suit,  inserted 
in  a  paper  called  the  Inspector,  17  July,  1754. 

t  Butler's  Reminiscences,  4th  cd.  vol.  i.  p.  132, 
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It  is  now  grateful  to  notice  the  zealous  interest  and 
ability  displayed  by  Lord  Hardwicke  in  a  professional 
correspondence  with  Lord  Karnes  on  the  subject  of  the 
Equity  jurisdiction  of  England  and  Scotland.*  In  1760 
Lord  Karnes  published  his  Principles  of  Equity. f  In 
this  work  he  treats  Equity  as  a  science,  and  traces  histori- 
cally the  rise  of  the  courts  in  each  of  the  United  King- 
doms. The  origin  of  the  English  Chancery  has  been 
fully  unravelled  in  the  present  pages  ;  and  Lord  Karnes 
shews  that  the  source  and  powers  of  the  Equity  juris- 
diction were  much  the  same  in  Scotland,  except  that  the 
privilege  of  the  Sovereign  to  judge  in  his  council,  in  all 
extraordinary  cases  to  which  the  common  law  did  not 
apply,  was  never  expressly  delegated  or  transferred  as 
in  England,  to  a  particular  tribunal,  but  was  gradually 
assumed  by  the  supreme  court  of  the  kingdom.  After 
tracing  the  progressive  enlargement  of  the  Equity  juris- 
diction, he  forcibly  argues  the  necessity  of  Courts  of 
Equity  being  governed  by  general  rules  :  he  admits  that 
such  rules  must  often  produce  decrees,  that  in  equity, 
as  in  common  law,  are  materially  unjust;  but  he  con- 
tends that  this  inconvenience  should  be  tolerated  to  avoid 
a  greater — that  of  rendering  judges  arbitrary,  and  their 
decrees  so  fluctuating  that  the  public  could  never  trust 
to  them  as  a  rule  of  conduct.  He  then  considers  the 
expediency  of  a  separation  of  the  equity  and  common 
law  jurisdictions  as  in  England,  or  the  union  of  the 
powers  of  both  in  one  tribunal  as  in  the  Supreme  Civil 
Court  of  Scotland.      Lord  Bacon  had  declared  himself 

*  Lord  Woodhouselee's  "  Memoirs  of  the  Life  and  Writings  of  Henry- 
Home,  Lord  Karnes.  Edinburgh,  1807."  2  vols.  4to. 

t  Printed  at  Edinburgh,  1760,  in  a  folio  volume. 
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strongly  in  favour  of  a  separation  of  jurisdictions.* 
The  arguments  on  the  opposite  disadvantages  and  bene- 
fits of  blending  law  and  equity,  are  well  known  to  the 
legal  reader  of  Lord  Karnes's  law  tracts.  His  Treatise 
on  the  Principles  of  Equity  excited  considerable  atten- 
tion throughout  the  kingdom  from  the  importance  of  the 
subject  and  its  profound  legal  erudition.  Previous  to 
its  publication,  Lord  Karnes  communicated  the  Introduc- 
tion to  Lord  Hardwicke,  who  in  a  letter,  dated  30  June, 
1759,  corresponds  with  the  author  on  its  important 
questions.  The  learning  and  practical  opinions  dis- 
played in  Lord  Hardwicke' s  letter,  and  its  variance  with 
some  inconsistent  observations  of  Blackstonef  on  Lord 
Karnes's  Treatise  induce  its  insertion  in  this  volume.J 
Lord  Hardwicke  in  this  correspondence  certainly  con- 
tends that  the  jurisdictions  of  common  law  and  equity 
should  not  be  committed  to  the  same,  but  separate  courts  ; 
he  admits  however  the  partial  advantages  and  inconve- 
niences of  both  systems,  and  that  there  is  ground  for 
considerable  difference  of  opinion.  He  agrees  with 
Bacon  that  both  courts  ought  to  be  subjected  to  some 
general  rules  for  the  purpose  of  establishing  an  unifor- 
mity of  proceedings,  and  a  consistency  in  judgments; 
though  the  rules  of  the  court  of  equity,  he  contends, 
cannot  be  so  fixed  and  invariable  as  those  of  the  latter, 
but  must  admit  of  judicial  determinations  according  to 
conscience  and  the  arbitrium  boni  viri. 

*  "  Apud  nonnullos  receptum  est,  et  jurisdictio,  qua?  decernit  secundum 
sequm  et  bonura,  atque  ilia  altera  quae  procedit  secundum  jus  strictum, 
iisdem  curiis  deputentur;  apud  alios  autem,  ut  diversis:  omnino  placet 
curiarum  separatio.  Neque  enim  servabitur  distinctio  casuum,  si  fiat 
commixtio  jurisdictionum;  sed  arbitrium  legem  tandem  trahet.— De  Aug, 
Scient,  lib.  viii.  cap.  3,  aphor.  45. 

f  Appendix,  No.  4.  J  Commentaries,  b.  iii .  c.  27. 
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T^he  interest  in  the  general  principles  of  his  profession 
and  the  anxiety  displayed  by  Lord  Hardwicke  in  this 
letter,  to  examine  impartially  the  merits  of  so  opposite  a 
system  to  that  of  the  court  over  which  he  had  presided, 
convey  more  real  praise  than  the  poetical  productions  of 
numerous  eulogistic  writers  who  celebrated  the  character 
of  this  distinguished  lawyer.  Lord  Hardwicke  resigned 
his  office  in  1756.  He  died  at  an  advanced  age  in 
1764,  and  in  the  full  possession  of  his  vigorous  powers 
of  mind.* 

On  the  retirement  of  Lord  Hardwicke  in  1756,  the 
seals  were  again  placed  in  commission  with  Sir  John 
Willes,  Sir  Sydney  Stafford  Smythe,  and  Sir  John 
Eardley  Wilmot.  In  the  discharge  of  the  duties  of  this 
important  station,  it  is  recorded,  that  Sir  Eardley 
Wilmot  particularly  gave  such  universal  satisfaction 
that  it  was  generally  expected  he  would  eventually  pre- 
side alone  in  the  court  of  Chancery  ;f  the  great  seal, 

*  Avarice  -was  a  ruling  passion  in  this  Chancellor,  as  it  had  been  in 
several  of  his  predecessors  and  successors,  which  may  be  well  explained 
by  the  early  economical  habits  of  men,  who,  in  their  youth,  encountered 
the  severe  and  lasting  discipline  of  pecuniary  need ;  but  it  is  not  so  easy 
to  account  for  the  parsimony  of  so  many  of  their  ladies.  Lady  Hard, 
wicke  used  to  save  the  embroidered  velvet  purses  (annually  renewed)  in 
which  by  long  custom  the  chancellors  of  England  carried  the  great  seal. 
The  purses  of  her  husband's  chancellorship,  just  twenty  in  number,  her 
ladyship  formed  into  the  hangings  and  magnificent  curtains  of  a  state  bed. 

t "  Memoirs  of  the  Life  of  Sir  John  Eardley  Wilmot.  1802."  4to—  It 
appears,  however,  by  the  following  letter,  that  this  upright  judge  would 
not  have  accepted  of  the  office  : — "  The  acting  junior  in  the  Commission 
"  is  a  spectre  I  started  at,  but  the  sustaining  the  office  alone  I  must  and 
"  will  refuse  at  all  events.  I  will  not  give  up  the  peace  of  my  mind  to 
w  any  earthly  consideration  whatever.  *  *  *  Bread  and  water  are  nectar 
u  and  ambrosia,  when  contrasted  with  the  supremacy  of  a  court  of  justice, 
"  Yours,  &c.  E.  Wilmot."  18  Nov.  1756,— p.  9. 
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howeter,  after  continuing  in  commission  about  a  year, 
was  delivered  to  the  Attorney  General,  Robert  Henley, 
with  the  title  of  Lord  Keeper.  The  intelligent  biogra- 
pher of  Lord  Chief  Justice  Wilmot  makes  some  sensi- 
ble remarks  on  these  perpetual  changes  of  judicial 
offices  : — "  It  is  one  of  the  greatest  advantages  which 
the  courts  of  law  have  over  the  court  of  Chancery, 
that  they  are  not  affected  by  changes  in  the  adminis- 
c  tration  of  public  affairs.  It  may  be  very  proper  that 
'  one  great  law  officer  should  have  a  seat  in  the  cabinet, 
6  and  be  always  at  hand  to  advise  his  majesty's  ministers 
'  on  important  subjects  of  law  and  the  constitution ;  but 
1  it  is  very  fortunate  that  this  is  not  the  case  with  the 
4  venerable  magistrates  who  preside  in  the  courts  of 
(  justice:  they  are  thus  kept  free  from  the  imputation 
1  of  political  bias,  and  have  also  more  leisure  for  the 
1  laborious  duties  of  their  station  :  this  was  frequently 
6  an  observation  of  Sir  Eardley's,  and  no  small  consola- 
'  tion  to  him,  both  whilst  he  continued  in  the  King's 
'  Bench,  and  when  he  afterwards  presided  in  another 
<  court."— p.  20. 

Sir  Robert  Henley,  afterwards  Lord  Northington, 
obtained  the  seals  in  June,  1757.  If  the  coarse  manners 
and  private  habits  of  this  chancellor  had  been  the  test  of 
his  official  excellence,  he  would  have  been  but  an  indif- 
ferent equity  judge.  He  possessed  however  consider- 
able abilities  and  legal  acquirements,  and  gave  tolerable 
satisfaction  to  the  suitors  of  his  court.  But  he  redressed 
no  abuse,  and  in  no  degree  improved  the  character  of  his 
jurisdiction.  He  was  nevertheless  aware  of  the  existence 
of  numerous  grievances  in  his  court,  particularly  the 
delays  in  the  masters'  offices.  It  is  recorded  that  on  the 
hearing  of   a  suit,  when  pressed  by  counsel  to  refer  a 
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complicated  matter  of  account  to  a  master,  Lord  Nor- 
thington  very  deliberately  drew  out  his  watch  from  his 
pocket,  "  observe"  (said  he,  addressing"  himself  to  the 
court,)  "  this  curious  piece  of  mechanism,  if  it  was  out  of 
order,  I  would  as  soon  send  it  to  a  blacksmith  to  be  set 
right,  as  refer  an  account  like  this  to  a  master. — I  refer 
it  to  two  merchants."* 

In  this  reign  a  most  unconstitutional  means  of  cor- 
ruption was  invented,  in  a  statute  which  vested  in  the 
crown  the  unlimited  application  of  a  sum  granted  for 
augmenting  the  salaries  of  the  judges. f  Another  inroad 
was  also  artfully  made  on  the  independency  of  the  judges, 
by  the  new  doctrine  that  no  commission  could  continue 
in  force  longer  than  the  life  of  the  king,  by  whom  it 
was  granted,  that  therefore  all  commissions  (which 
doubtless  at  the  Revolution  were  intended  to  be  enjoyed 
for  life)  should  be  renewed  by  a  new  king  at  his  acces- 
sion, x 

The  intrigues,  duplicity,  and  corruption  of  the  public 
characters  of  this  reign  have  become  proverbial.  Place 
appears  to  have  been  the  ultimate  object  of  every  party, 
and  in  the  words  of  their  worthy  chronicler,  Bubb  Dod- 
ington,  they  were  All  for  quarter  day.9^ 

*  "  The  Speaker,  Onslow,  who  attended  with  the  most  scrupulous  regard, 
both  in  public  and  private,  to  the  dignity  of  his  character,  was  complain^ 
ing,  on  his  arrival  later  than  usual  at  the  house  of  commons,  on  some  day 
of  important  business,  that  he  had  been  stopped  in  Parliament-street,  owing" 
to  the  obstinacy  of  a  carman;  and  was  told  that  the  Lord  Chancellor  had 
experienced  a  considerable  delay  from  the  same  cause — "  Well"  (said  the 
Speaker,)  "  did  not  your  lordship  shew  him  the  mace,  and  strike  him  dumb 
with  terror?"  "  No"  (it  was  replied)  "  he  did  not ;  but  he  swore  by  Gody 
"  that  if  he  had  been  in  his  private  coach,  he  would  have  got  out  and  beat 
"  the  damned  rascal  to  a  jeZZy."— Lives  of  Eminent  Lawyers,  p.  17. 

t  Stat.  32  Geo.  II.  c.  35.  J  Smollett's  History,  vol.  v.  p.  298. 

^[  Dodington'i  Diary,  3rd  ed.  p.  407. 
X   X 
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No  legislative  attempts  whatever  were  made  or  even 
contemplated  in  the  reign  of  George  II.,  to  remedy  the 
abuses  of  the  court  of  Chancery,  or  to  reform  the 
general  system  of  English  jurisprudence.  The  only 
instance  of  consolidation  of  the  statute  law  was  a  gene- 
ral act  for  the  regulation  of  the  Navy.*  The  tc  Grand 
Committee  of  Courts  of  Justice'*  was  annually  re- 
vived, and  the  usual  periodical  report  of  the  Expired 
and  Expiring  Laws  was  laid  on  the  table  of  the  house  ; 
but  these  periodical  formulas  were  mockeries  of  legisla- 
tion. It  must  however  be  recorded  to  the  honour  of 
Lord  Hardwicke  that  he  advised  and  partly  prepared 
the  bill  for  abolishing  the  heritable  jurisdictions  in  Scot- 
la  nd.f 

A  most  extraordinary  and  overwhelming  addition  was 
made  to  the  Statutes  at  large  in  this  reign,  in  one 
thousand  four  hundred  and  forty-seven  Public  Acts, 
and  one  thousand  two  hundred  and  forty-four  Private 
Acts!j 

*  Stat.  22  Geo.  II.  c.  33.  f  Stat.  20  Geo.  II.  c.  43. 

t  Mr.  Barrington,  in  his  observations  on  the  Statutes,  though  an  antiquary 
and  anti-reformer,  laments  the  increasing  and  confused  heap  of  written 
law.  He  proposes  "  that  two  or  more  barristers  should  be  appointed,  who 
from  year  to  year,  might  make  a  report  to  the  privy  council,  as  likewise  to 
the  Lord  Chancellor,  the  Master  of  the  Rolls,  and  the  twelve  Judges,  of  a 
certain  number  of  Statutes  which  should  either  be  repealed  or  reduced  into 
one  consistent  act.  It  may  be  proper  also  that  they  should  at  the  same 
time  transmit  such  Statutes  as  they  may  propose  to  substitute,  in  the  room 
of  those  which  seem  liable  to  objection.  There  will  then  be  the  whole 
vacation  for  the  consideration  of  such  intended  alterations;  and,  if  they 
should  be  approved  of,  they  might  pass  into  laws  the  subsequent  Session  of 
Parliament.  The  good  consequences  of  such  a  Reformation  need  not  be 
dwelt  upon,  as  the  Statute  book  would  be  reduced  to  half  its  present  size, 
and  the  subject  better  know  the  law  he  is  to  be  governed  by.'1 — Appendix, 
p.  557  to  564.  4th  ed.  1775. 
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The  contemporary  Reporters  made  the  following 
additions  to  the  recorded  legal  decisions  of  the  diff- 
erent courts. 


GEORGE  IE— 1727. 


Ambler  (Chan,  and  Exch.),  11 

to  34 
Andrews  (K.  B.),  11  to  12 
Atkyns  (Chancery),  9  to  27 
Barnardiston  (K.  B.),  1  to  7 
Barnardiston  (Chancery),  13 

to  14 
Barnes  (C.  P.),  5  to  34 
Belt's    Supplement   to    Vesey, 

(Chan.),  20  to  28 
Blackstone,  Win.  (K.  B.  and 

C.  P.),  20  to  24,  and  30  to 

34 
Brown  (Parliamentary  cases), 

1  to  34 
Bunbury  (Exchequer),  1  to 

14 
Burrow  (K.  B.),  30  to  34 
Burrow's    Settlement  Cases, 

(K.  B.)  5  to  34 
Cases  of  Settlement  (K.  B.), 

1  to  5 
Cases  of  Practice  (C.  P.)  1 

to  20 
Cases  temp.  Talbot  (Chancery 

K.  B.   C.  P.),  7,  10 
Comyns  (Exch.  Chan,  and  be- 
fore the  Delegates),  1  to  13 
Cunningham  (K.  B.),  7  to  10 
Dickens  (Chancery),  1  to  34 
Eden  (Chancery),  31  to  33 


Fitzgibbon  (K.  B.  C.  P.  Exch. 

and  Chan.),  1  to  5 
For  fescue,  1  to  10 
Eoster  (Crown  cases),  16  to 

34 
Kelynge,   Wm.  (K.B.   C.  P. 

and  Chan.),  4  to  8 
Leach  (Crown  cases),  4  to  34 
Moseley  (Chancery),  1  to  3 
Parker  (Exchequer),  16  to  34 
Peere    Williams   (Chan,    and 

K.  B.),  1  to  8 
Practical  Register  (C.  P.),  1 

to  15 
Raymond,   Lord  (K.  B.  and 

C.P.)1  to  6 
Reports  temp.  Hardwicke 

(K.B.),7,  10 
Robertson  (Appeal  cases) 
Sayer  (K.  B.),  25  to  29 
Select  Cases  in   Chancery,    1 

to  6 
Sessions  Cases  (K.  B.)  1  to  20 
Strange  (K.  B.   C.  P.   Exch. 

and  Chan.),  1  to  21 
Vesey,  sen.  (Chancery),  20  to 

28 
Willes(C.  P.  Exch.  Chart,  and 

House  of  Lords),  11  to  32 
Wilson  (K.  B.  C.  P.),  16  to 

34 
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CHAPTER  XII. 

OF  THE  COURT  OF  CHANCERY, 
DURING  THE  REIGNS  OF  GEORGE  III.  AND  GEORGE  IV., 

A.  D.  1760  to  1827. 


To  say  nothing:  of  the  expence,  the  tediousness  of  the  process,  and  in- 
tricacy of  the  forms,  our  Courts  of  Equity,  as  at  present  established,  are 
an  actual  violation  of  the  British  Constitution.  The  Court  of  Chancery 
is  a  fungus,  arising1  God  knows  how,  out  of  the  arbitrary  power  claimed  by 
some  of  our  ancient  monarchs,  to  interfere  in  the  process  of  our  Common 
Law  Courts,  and  its  jurisdiction  was  certainly  unheard  of  for  centuries 
after  the  enacting  of  Magna  Charta,  then  can  anything  be  more  absurd, 
when  the  constitution  of  Great  Britain  expressly  says  that,  no  man  shall  be 
judged  as  to  his  person  or  property,  otherwise  than  by  the  verdict  of  his 
peers  or  equals,  to  leave  three  fourths  of  the  property  brought  into  litiga- 
tion, throughout  the  kingdom,  at  the  arbitrary  and  discretionary  authority 
of  a  single  judge,  avowedly  dependent  on  and  amoveable  at  the  will  of  the 
crown? — An  Essay  towards  a  free  examination  of  the  Laws  of  England 
in  theory  and  practice,  Ore.  by  Lemon  Thomas  Rede  of  the  Inner  Temple. 
Hamburgh,  1802.    vol.  ii.  p. 29. 

The  present  may  fairly  be  denominated  the  Age  of  Lawyers.  Formeily 
men  were  overwhelmed  in  the  vassalage  of  Priesthood.  Priests  were  in 
those  times  a  kind  of  Solicitors  in  the  Chancery  of  Heaven,  invested  how- 
ever, with  all  its  plenitude  of  power  on  Earth.  Lawyers  are  now  what 
Priests  were  then;  and  the  Tribute  paid  to  them  is  as  great  as  Superstition 
once  rendered  to  the  Church.     Lives  of  Eminent  Lawyers,  1790.  p.  199. 


The  reign  of  George  III.  may  be  truly  -denominated 
the  age  of  War.  In  the  early  part  of  it  the  contest  with 
the  North  American  Colonies  wholly  engrossed  the  at- 
tention of  the  English  legislature  and  people.  The 
French  Revolution  and  succeeding  continental  wars  sub- 
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sequently  occupied  the  natioual  interest ;  and  the  preva- 
lence of  high  court  principles  thenceforwards  termed  all 
reformers  jacobins  and  inuovaters,  and  designated  all 
attempts  at  judicial  amendments  and  changes  as  revolu- 
tionary madness.  The  nation  and  its  government  were  far 
too  deeply  engaged  abroad  to  attend  to  reforms  at  home; 
and  it  was  not  till  the  crusading  spirit  of  military  glory 
had  been  subdued  by  its  expensiveness  that  the  legislators 
of  Great  Britain  vouchsafed  to  review  the  state  of 
their  judicial  establishments  and  to  consider  the  means 
of  their  improvement. 

On  the  30th  July,  1766,  on  the  re-formation  of  the 
ministry  by  Lord  Chatham,  Lord  Camden  was  created 
Chancellor.  This  distinguished  lawyer  and  political 
character  discharged  his  important  judicial  functions 
with  great  judgment  and  to  general  satisfaction:*  the 
business  of  the  court  of  Chancery  however  greatly  in- 
creased under  his  chancellorship,  and  no  measures  were 
taken  by  him,  or  under  his  influence,  for  remedying  any 
of  the  long  existing  and  increasing  evils  of  the  equity 
system.  The  political  history  of  the  last  reign  is  too  fully 
in  the  recollection  of  the  reader  to  require  any  detail  of 
events  so  comparatively  recent  as  the  American  war,  and 
the  circumstances  preceding  it.  Lord  Camden  quitted 
office,  and  joined  the  opposition  against  Lord  North's 
administration  in  1770.  It  has  been  an  historical  doubt 
whether    he    "  resigned  "    his   official    station,   or   was 

*  "  He  was  apt,  on  the  other  hand,  to  be  a  little  too  prolix  in  the  reason 
of  his  decrees,  by  taking  notice  even  of  inferior  circumstances,  and  view- 
ing the  question  in  every  conceivable  light.  This,  however,  was  an  error 
on  the  right  side,  and  arose  from  his  wish  to  satisfy  the  bar  and  his  own 
mind,  which  was  perhaps  to  a  weakness,  dissatisfied  with  its  first  impres- 
sions, however  strong.'" — Biographical  Anecdotes,  by  ike  Author  of  Anec- 
dotes of  Lord  Chatham,  vol.  i.  p.  385.— This  valuable  work  contains  many 
facts  and  observations  on  the  eminent  political  and  judicial  characters  of 
the  last  century  not  to  be  met  with  elsewhere. 
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"  turned  out "  for  an  anti-ministerial  vote,  but  the  en- 
quiry is  no  further  interesting  than  as  illustrative  of  the 
political  changes  this  important  judicial  office  has  been 
visited  with  in  consequence  of  its  present  unnatural 
union  with  the  cabinet.* 

Lord  Camden  was  succeeded  by  Charles  Yorke,  se- 
cond son  of  the  late  Chancellor,  Lord  Hardwicke.  The 
duration  of  his  judicial  power  was  but  three  days,  be- 
tween the  17th  and  the  20th  January,  1770;  nor  does 
the  author  know  whether  he  ever  presided  in  the  court. 
The  fate  of  this  accomplished  advocate  will  always  be  cited 
as  a  sad  and  fatal  example  of  the  evils  of  blending  the 
political  and  judicial  character.  After  a  life  of  resist- 
ance to  the  temptation  of  a  court  and  an  unvarying  con- 
sistency in  the  constitutional  principles  of  his  party, 
Mr.  Yorke  in  an  evil  moment  of  temptation,  deserted 
his  friends  and  violated  his  principles  in  accepting  the 
seals  with  the  title  of  Lord  Mordeu.  The  periodical 
works  of  the  day,  and  Walpole  in  the  Royal  and  Noble 
Authors,  record  that  the  Chancellor  died  suddenly.  It 
is  a  fact  well  known  to  many  of  his  contemporaries  yet 
living  that,  in  the  bitter  anguish  of  self-condemnation 
and  wounded  conscience,  he  perished  by  his  own  hand ! 
It  has  been  said  of  a  similar  event  u  happily  for  the  hu- 
man race,  all  the  extenuations  which  accompany  such 
cases  are  reserved  for  the  tribunal  of  that  Being  who 
knoweth  of  what  we  are  made,  and  remembereth  that  we 
are  but  dust."     If  the  political  apostacy  which  has  been 

*  "  Lord  Camden,  as  Chancellor,  being  one  of  the  members  of  the  Cabi- 
net, highly  disapproved  of  it  (Wilkes's  case) ;  for  this  disapprobation  he 
was  turned  out  of  his  situation  as  Lord  Chancellor.  He  had,  when  he  ac- 
cepted the  great  seal,  secured  the  first  vacant  tellership  of  the  Exchequer, 
in  case  he  was  removed,  and  until  such  vacancy  should  happen,  a  pension 
upon  Ireland  of  £1,500.  per  annum.  These  were  not  thought  improper 
term*  for  the  present  times."— Bior/raphica I  Anecdotes,  vol.  i.p,  399.— -Sec 
also  Butler's  Reminiscences,  vol.  i.   4th  edit.  p.  132. 
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so  often  recently  and  unblushingly  displayed  at  the 
English  Bar  can  ever  be  atoned  for,  it  is  when  the  self 
degradation  of  the  apostate  is  thus  dreadfully  confessed  ; 
shewing  at  least  a  repentance  commensurate  with  the 
offence.  In  this  observation  the  crime  of  self-destruction 
is  far  from  being  palliated,  much  less  defended ;  but  it  is 
impossible  not  to  pity  the  pressure  of  self  degradation 
however  occasioned,  or  not  to  estimate  a  man,  who  in 
his  acute  sensibilities  and  fatal  end,  shewed  that  a  mo- 
mentary seduction  only  had  overcome  an  honorable  and 
noble  mind.* 

*  Hargrave,  in  his  preface  to  Hale,  (p.  clxxxi )  thus  alludes  in  language 
of  rhetorical  bathos  and  ill  judged  panegyric  to  the  victim  of  this  memo- 
rable  catastrophe: — "  that  modern  constellation  of  English  jurisprudence, 
that  elegant  and  accomplished  ornament  of  Westminster  Hall  in  the  pre- 
sent century,  the  Honorable  Charles  Yorke,  Esquire  ;  whose  ordinary 
speeches  as  an  advocate  were  profound  lectures ;  whose  digressions  from 
the  exuberance  of  the  best  juridical  knowledge  were  illuminations;  whose 
energies  were  oracles ;  whose  constancy  of  mind  was  won  into  the  pinna- 
cle of  our  english  forum  at  an  inauspicious  moment;  whose  exquisiteness 
of  sensibility  at  almost  the  next  moment  from  the  impressions  of  imputed 
error  stormed  the  fort  of  even  his  cultivated  reason,  and  so  made  elevation 
and  extinction  cotemporaneous !  and  whose  prematureness  of  fate,  not- 
withstanding the  great  contributions  from  the  manly  energies  of  a  North- 
ington,  aud  the  vast  splendour  of  a  Camden,  and  notwithstanding  also  the 
accessions  from  the  two  rival  luminaries  which  have  more  latterly  adorned 
our  equitable  hemisphere,  caused  an  almost  insuppliable  interstice  in  the  sci- 
ence of  english  equity.  To  have  been  selected  as  the  friend  of  such  a  man 
was  nearly  insfar  omnium  to  an  english  lawyer.  Even  to  be  old  enough,  as 
the  prefacer  confesses  himself  to  be,  to  have  received  the  impressions  of 
Mr.  Charles  Yorke's  character  as  a  lawyer,  from  the  frequency  of  hearing 
his  chaste,  delicate  and  erudite  effusions  in  the  discharge  of  professional 
duty,  is  some  source  of  mental  gratification." 

This  passage  singularly  displays  the  wide  distinction  between  the  ac- 
quired learning  of  an  industrious  lawyer,  and  the  discrimination  of  a 
sound  judgment  :  it  occasioned  the  following  lines  in  the  "  Pursuits  of 
Literature:" — 

"  With  Hargrave  to  the  Peers  approach  with  awe, 
And  sense  and  grammar  sink  in  Yorke  and  law." 
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On  this  lamentable  vacancy  of  the  chancellorship  the 
seals  were  again  temporarily  placed  in  commission  with 
Sir  Richard  Aston,  Sir  Sydney  Stafford  Smythe  and  Sir 
Henry  Bathurst.      The  decrees   of  these  commissioners 
are  asserted  to  have  been  framed  by  Lord  Mansfield,  par- 
ticularly that  on  the  Pynsent  estate,  in  the  case  of  the 
Earl  of  Chatham,  "  which  giving  great  dissatisfaction 
to  the  judges,  Lord  Mansfield,  upon  the  appeal  to  the 
house  of  lords,  proposed  a  question  to  the  judges,  worded 
in  such  a  manner  as  to  put  the  matter  of  doubt  on  a  more 
intelligible  and  equitable  footing.     Upon  the  judges'  an- 
swer,   the   commissioners'    decree    was    reversed;    and 
Lord   Chatham    obtained    the   estate,   according   to  the 
testator's  intention."*     The  latter  commissioner,  after- 
wards   created    Lord    Apsley   and  Earl    of    Bathurst, 
was    appointed    Chancellor    on    the   22nd  of    January, 
1771,    which   occasioned    Sir   Fletcher  Norton  to    say, 
"  that  what  the  three  could  not  do,  was  given    to   the 
most  incapable  of  the  three."     Lord  Bathurst's  judicial 
incompetency  is  generally  acknowledged.     The  follow- 
ing character,  pregnant  with   reflections,  has  been  not 
unjustly   given    of    his    preferment   and   administration 
of  equity:    "  He    travelled   all   the   stages  of  the   law, 
"  with   a   rapidity   that  great   power   and   interest   can 
"  alone    in   the  same    degree   accelerate.      His    profes- 
"  sional  character  in  his  several  official  situations,  was 
"  never  prominently  conspicuous  till  that  wonderful  day 
"  when  he  leapt  at  once  into  the  foremost  seat  of  the 
"  law.     Every  individual  member  of  the  profession  stood 
"  amazed ;    but   time,   the    great  reconciler   of  strange 
"  events,  conciliated  matters   even   here.     It  was    seen 
"  that  the  noble  P^arl  was  called  upon  from  high  autho- 

*  Biographical  Anecdotes,  rol.  i.  p.  400. 
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"  rity  to  fill  an  important  office  which  no  other  could  be 
u  conveniently  found  to  occupy.  Lord  Camden  had 
"  retired  without  any  abatement  of  rooted  disgust,  far 
"  beyond  the  reach  of  persuasion  to  remove.  The  great 
"  Charles  Yor%e,  the  unhappy  victim  of  an  unworldly 
"  sensibility,  had  just  resigned  the  seals  and  an  inesti- 
"  mable  life  together :  where  could  the  eye  of  adminis- 
"  tration  be  directed  ?  The  rage  of  party  ran  in  torrents 
"  of  fire.  The  then  Attorney  and  Solicitor  General 
"  were  at  the  moment  thought  ineligible — perhaps  too, 
"  the  noble  Lord  then  at  the  head  of  affairs,  and  who 
"  was  yet  untried,  had  a  policy  in  not  forwarding  tran- 
"  scendant  abilities  to  obscure  his  own.  Every  such 
"  apprehension  vanished  upon  the  present  appointment. 
"  This  man  could  raise  no  sensation  of  envy  as  a  rival, 
"  or  fear  as  an  enemy."* 

In  June,  1778,  the  Attorney  General  Thurlow  was 
appointed  to  succeed  Lord  Apsley  as  chancellor,  and 
raised  to  the  peerage,  the  usual  collateral  accompani- 
ment of  the  seals.  It  is  now  generally  admitted  that  the 
character  of  Lord  Thurlow  has  been  greatly  overrated, 
and  that  a  talent  for  political  intrigue,  aided  by  overbear- 
ing manners,  and  a  strong  but  coarse  mind,  forced  him 
into  power  and  maintained  an  ascendency  on  the  credit 
for  ability  and  superiority  which  really  did  not  exist.f 
As  a  lawyer  also  his  reputation  has  not  gained  from 

*  Strictures  on  the  characters  of  Eminent  Lawyers.    1790.  p.  76. 

f  "  Lord  Thurlow  was  one  of  those  persons  who,  being"  taken  by 
the  world  at  their  own  estimate  of  themselves,  contrive  to  pass  upon  the 
times  in  which  they  live  for  much  more  than  they  are  worth.  His  blunt- 
ness  gained  him  credit  for  superior  honesty,  and  the  same  peculiarity  of 
exterior  gave  a  weight,  not  their  own,  to  his  talents ;  the  roughness  of 
the  diamond  being  by  a  very  common  mistake,  made  the  measure  of  its 
value." — Moore's  Life  of  Sheridan,  (2nd.  ed  )  vol.  ii.  p.  28. 
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time.  Grievous  complaints  of  delay  rung  through  the 
country  ;  and  the  judgments  which  lie  tardily  gave  were 
frequently  considered  as  formed  without  reference  to 
judicial  principles,  often  hasty,  and  without  a  patient 
hearing  of  the  merits  of  the  suit  and  the  conflicting  ar- 
guments of  the  advocates. 

Political  intrigue  displaced  Lord  Thurlow  in  April, 
1783,  and  the  seals  were  given  in  commission  to  Lord 
Loughborough,  Sir  William  Henry  Ashurst,  and  Sir 
Beaumont  Hotham.  Lord  Thurlow  was  not  a  man  to 
lose  office  without  a  fair  prospect  of  a  future  and  more 
secure  tenure.  Accordingly,  on  Mr.  Pitt's  premiership, 
he  was  re-appointed  Chancellor  in  the  December  follow- 
ing. In  the  recent  life  of  Sheridan,  by  Moore,  the 
latest  and  most  interesting  account  is  given  of  all  the 
intrigues  of  this  accommodating  Chancellor  to  retain  his 
place  and  patronage.  Sheridan,  in  1788,  in  the  early 
illness  of  the  late  king,  and  when  negotiations  and  plans 
were  meditated  for  securing  the  ascendency  of  the  Prince 
of  Wales,  negociated  with  Lord  Thurlow  for  the  co- 
operation of  that  learned  law-lord,  in  consideration 
of  his  lordship  being  allowed  to  retain  the  office  of 
Chancellor  under  the  Regency.  One  of  Payne's  let- 
ters to  Sheridan  reveals  the  writer's  opinion  of  the 
pliability  of  Thurlow  in  the  passage,  "  I  think  the 
Chancellor  might  take  a  good  opportunity  to  break 
with  his  colleagues,  if  they  propose  restriction."*  This 
negociation  was  commenced  in  the  absence  of  Mr.  Fox, 
who  was  then  abroad  :  on  his  arrival  in  England,  he 
was  much  embarrassed  by  the  intrigue,  in  consequence 
of  an  honourable  pledge  to  bestow  the  great  seal,  in 
the  event  of  a  change,  on  Lord  Loughborough.  The 
Whig  party  however  were  too  far  committed  with  Lord 

*  Moore's  Life  of  Sheridan,  vol.  ii   \\.  27. 
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Thuriow  to  recede,  and  in  a  letter  of  Fox  to  Sheridan 
the  former  signifies  his  reluctant  assent  to  the  intended 
coalition  with  Thuriow  ;  "  I  have  swallowed  the  pill, — 
a  most  bitter  one  it  was, — and  have  written  to  Lord 
Loughborough,  whose  answer  of  course  must  be  con- 
sent."* A  subsequent  correspondence  of  Lord  Lough- 
borough with  Sheridan  displays  an  amusing  insight  into 
the  jealousies  of  the  two  rival  candidates  for  the  office  of 
Chancellor.  Lord  Loughborough  writes  ;  "  the  chan- 
cellor's object  evidently  is  to  make  way  by  himself,  and 
he  has  managed  hitherto  as  one  very  well  practised  in 
that  game."  The  abrupt  and  treacherous  termination  of 
these  negociations  by  Lord  Thuriow  is  well  known ;  his 
duplicity,  though  despicable,  was  a  proper  retribution  on 
those  who  sought  power  by  such  an  unnatural  agency. 
It  is  thought  that  Lord  Thuriow  from  his  frequent  visits 
to  the  palace,  and  his  medical  information  respecting  the 
king,  anticipated  the  monarch's  early  recovery,  or  feared 
that  the  influence  of  Lord  Loughborough  with  Mr.  Fox 
might  eventually  supplant  him  in  the  possession  of  the 
seals.  But  whatever  were  his  motives  it  is  certain  that 
he  shrewdly  considered  adherence  to  Mr.  Pitt  as  the 
safest  speculation  ;  and,  within  a  few  hours  of  his  art- 
ful tampering  with  the  Whigs,  he  pronounced  in  the 
house  of  lords  the  memorable  declaration,  which  re- 
verberated throughout  the  country,  that  "  his  debt  of 
gratitude  to  His  Majesty  was  ample,  for  the  many 
favours  he  had  graciously  conferred  on  him,  which  when 
he  forgot,  might  God  forget  him!"  Wilkes  is  reported 
to  have  ejaculated  on  first  hearing  of  this  breach  of 
the  third  commandment,  "  Forget  you  !  he'll  see  you 
d d  first."f 

*  Moore's  Life  of  Sheridan,  vol.  ii.  p»31.  f  Ibid.  vol.  ii.  p  35. 
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In  a  character  of  Lord  Thurlow  some  excellent 
remarks  are  made  on  the  office  of  chancellor  and  its 
inconsistent  duties.  "  It  has  been  the  misfortune  of 
"  this  country,  that  the  legal  and  political  characters 
"  have  been  lately  so  blended,  that  more  attention  has 
"  been  paid  to  the  latter  than  to  the  former,  and  often 
"  at  the  expence  of  it.  This  was  not  formerly  the  case; 
"  and  we  pronounce,  without  hesitation,  that  the  public 
"  suffers  by  the  unnatural  union.  Let  those  who  have 
"  been  long  anxiously  looking  for  decrees  in  the  court 
"  of  Chancery,  be  asked  their  sentiments  of  a  political 
u  chancellor:  they  will  paint  their  misery  in  such  colours, 
"  as  must  convince  every  impartial  person  that  the 
"  supremacy  in  the  house  of  lords,  and  in  the  first  court 
"  of  equity  should  not  be  in  the  same  person.  Many 
"  lawyers  have  suggested  the  prevalence  of  a  species  of 
"  indecision  totally  inconsistent  with  any  very  compre- 
"  hensive  knowledge  of  jurisprudence,  and  totally  diffe- 
"  rent  from  the  general  mode  of  proceeding  in  all  other 
"  situations.  The  practisers  complain  of  the  petulance 
"  and  illiberal  treatment  they  frequently  meet  with,  and 
"  the  surliness  and  ill-nature  which  is  often  to  be  seen  in 
"  public."*  Another  biographer  of  his  lordship  por- 
trays him  in  similar  language  and  makes  equally  pertinent 
observations  on  the  office.  "  Seated  on  the  chancery 
"  bench,  the  eyes  of  mankind  were  fixed  upon  him.  The 
"  iron  days  of  equity  were  thought  to  be  passed;  and  it 
"  was  fondly  expected,  that  the  epoch  of  his  advance- 
"  ment  would  be  the  commencement  of  a  golden  age  ; 
"  the  nation  felt  that  they  had  long  groaned  under  the 
11  dominion  of  their  own  chancellors,  the  slowness  of 
"  their  proceedings  had  mouldered  insensibly  away,  in 

*  Liveti  of  Eminent  Lawyers,  p.  21. 
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"  the  pleadings  of  two  centuries,  some  of  the  fairest 
"  fortunes  in  the  kingdom  ;  and  the  subtleties  of  the  civil 
"  law  had  involved,  in  the  voluminous  mazes  of  a  chan- 
"  eery  bill,  rights  and  claims  which  the  municipal  courts 
"  would  have  immediately  recognized.  At  once  haughty 
"and  indolent  by  nature;  attached  to  a  party,  and 
"distracted  by  politics;  with  a  mind  fitted  to  discoun- 
"  tenance  abuse,  and  appal  oppression,  Lord  Thurlow 
"disappointed  their  expectations;  and  by  his  conduct, 
"  forcibly  illustrated  that  great  legal  axiom,  that  the 
"  duties  of  the  Woolsack  and  the  Chancery  are  incom- 
"  patible.''  The  sonorous  epithet  of  "great"  has  been 
appended  to  the  name  of  Thurlow,  but  undeservedly,  as 
is  fully  shewn  by  the  facts  above  cited.  Additional 
proofs  of  his  corruptness  and  judicial  failings  might  be 
given,  but  would  only  multiply  demonstrations  :  his 
character  has  been  fully  exhibited  in  later  political  and 
biographical  publications.*  Besides  the  appellation  of 
great,  he  had  the  more  descriptive  cognomen  of  "  the 
TigerV't 

In  June,  1792,  on  the  retirement  of  Lord  ^hurlow, 
three  other  Commissioners  were  appointed  to  this  im- 
portant office,  viz.  Sir  James  Eyre,  Sir  William  Henry 
Ashurst,  and  Sir  John  Wilson,  the  usual  medley  of 
common  law  and  exchequer  judges. J  They  presided  in 
the  court  of  Chancery  fifteen  months,  when  Lord  Lough- 
borough,   (subsequently  created   Earl  of  Rosslyn)   was 

*  Brydges's  Collins's  Peerage. — Gent.  Mag.  vol.  Ixxvi  — -Boswell's  Life 
of  Johnson. — Dr.  Parr's  Preface  to  Bellendenus. — Butler's  Reminiscences, 
vol.  i. 

f  Wraxall's  Own  Times,  vol.  i.  p.  527. 

J  In  one  of  the  debates  ou  Mr.  Fox's  libel  bill,  (21st  May,  1792,)  the 
late  Marquis  of  Lansdowne  said,  "  the  law  was  daily  fluctuating,  and 
judges  were  changing  their  opinions." 


350 

nominated  Chancellor  on  the  28th  September,  1793.  The 
constant  object  of  his  Lordship's  ambition  was  The 
Seals,  and  as  he  could  not  obtain  them  through  his 
political  connexion  with  Mr.  Fox,  he  courted  the  pos- 
session by  ratting  to  Mr.  Pitt.  His  tergiversation 
and  apostacy  have  been  quoted  as  another  instance,  that 
"  the  patriotism  of  a  lawyer  is  almost  proverbially 
problematical"  He  was  educated  for  the  Scotch  bar, 
where  he  commenced  his  career  as  a  pleader,  and  is  said 
to  have  changed  the  venue  to  England  in  consequence 
of  an  affront  received  from  the  northern  bench,  but 
another  motive  for  his  southern  emigration  might  have 
been  contiguity  to  the  more  valuable  preferment  of  the 
profession.  Lord  Loughborough  in  his  administration 
of  the  Chancery,  and  compared  with  his  predecessors, 
was  an  equity  judge  of  average  talents  and  integrity  ; 
but  he  was  not  more  sensible  to  the  unredressed  griev- 
ances of  his  court,  and  discouraged  every  attempt  to 
remedy  them.  In  1801  age  and  infirmity  forced  him  to 
resign  the  chancellorship,  not  before  his  official  weak- 
nessess  became  injurious  to  the  suitors.  Sir  Egerton 
Brydges*  writes, — "  it  is  difficult  to  speak  of  public  men, 
so  lately  deceased,  free  from  the  prejudices  created  by 
individual  feelings.  Lord  Rosslyn  appeared  to  be  a 
man  of  subtle  and  plausible  rather  than  of  solid  talents. 
His  ambition  was  great,  and  his  desire  of  office  unli- 
mited. He  could  agree  with  great  ingenuity  on  either 
side;  so  that  it  was  difficult  to  anticipate  his  future  by 
his  past  opinions.  These  qualities  made  a  valuable 
partizan,  and  a  useful  and  efficient  member  of  any 
administration. "  Junius,  with  his  usual  caustic  invec- 
tive, strongly  etched  his  lordship's  political  character — 
"  the  wary  Wedderburne  never  threw  away  the  scabbard, 
*  Collinses  Peerage,  vol.  ix.  p.  440. 
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nor  ever  went  upon  a  forlorn  hope."     And   Churchill 
indelibly  marked  him  in  some  well  known  couplets— 

"  To  mischief  trained,  ev'n  from  his  mother's  womb, 

Grown  old  in  fraud,  though  yet  in  manhood's  bloom ; 

Adopting  arts,  by  which  gay  villains  rise, 

And  reach  the  heights,  which  honest  men  despise; 

Mute  at  the  bar,  and  in  the  senate  load, 

Dull  'mongst  the  dullest,  proudest  of  the  proud, 

A  pert,  prim,  prater  of  the  northern  race, 

Guilt  in  his  heart,  and  famine  in  his  face, 

Stood  forth"—* 

Lord  Loughborough  was  succeeded  by  Lord  Eldon, 
on  the  14th  of  April,  1801,  and  excepting  the  short 
intervening  chancellorship  of  Lord  Erskine  from  the  7th 
of  February,  1806,  to  the  1st  of  April,  1807,  he  retained 
possession  of  the  seals  till  within  a  few  weeks  of  the 
publication  of  the  present  volume,  Slay,  1827.  When 
the  sun  of  his  judicial  power  and  patronage  is  set- 
ting in  the  recent  ministerial  revolutions,  it  would  be 
illiberal  to  treat  his  professional  character  with  need- 
less asperity,  or  to  withhold  the  meed  of  praise  so  justly 
due  to  the  industry,  integrity,  and  technical  knowledge 
of  equity  which  peculiarly  marked  his  long  career  in 
the  court  of  Chancery.  It  is  to  be  regretted  that  the 
judicial  failings  of  Lord  Eldon  have  been  magnified  into 
the  one  great  and  original  cause  of  the  evils  of  the 
court,  which  may  give  rise  to  a  mistaken  expectation 
that  his  retirement  from  office  will  of  itself  lead  to  the 
climax  of  its  reformation.  These  pages  demonstrate 
that  the  abuses  attendant  on  the  administration  of 
English  Equity,  are  of  remote  origin  and  progressive 
accumulation :    that  long  before  Lord  Eldon  was  born 

*  Churchill's  Poems.     The  Rcsciad,  1.  70. 
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tliey  existed  in  an  equal  degree,  compared  with  the  rela- 
tive quantum  of  litigation  before  the  court,  and  have 
merely  been  aggravated  by  his  constitutional  tendency  to 
doubt  and  procrastinate.  But  although  Lord  Eldon  is 
absolved  from  the  moral  responsibility  attaching  to  the 
source  of  the  abuses  of  his  jurisdiction,  he  is  deeply 
culpable  in  upholding  and  increasing  them  by  a  long 
continued  denial  of  their  existence,  and  an  unceasing 
opposition  to  their  investigation  and  legislative  removal. 
Since  Lord  Eldon's  accession  to  the  chancellorship  the 
funds  of  the  suitors  in  court  have  doubled  in  amount, 
and  the  real  property  involved  has  probably  qua- 
drupled. Many  of  the  evils  of  his  judicial  reign  have 
doubtless  originated  in  the  increase  of  litigation,  arising 
out  of  the  vast  mercantile  transactions  of  the  nation. 
A  country  pre-eminently  commercial,  by  the  multitude 
and  intricacy  of  its  contracts,  will  engender  lawsuits  in  a 
far  greater  relative  proportion  than  other  states.  It  was 
however  the  duty  of  a  judge  of  liberal  and  comprehensive 
mind  to  have  adapted  his  court  to  the  new  order  of 
things;  and  so  far  from  the  antiquity  of  the  abuses  form- 
ing any  valid  justification  of  Lord  Eldon's  conduct,  it 
should  have  been  an  additional  motive  for  securing  his 
attention  to  the  improvement  of  his  extended  jurisdic- 
tion. But  he  invariably  discountenanced  every  legis- 
lative enquiry  and  proposed  reform.  The  political 
night-mare  of  innovation  haunted  his  imagination  :  in 
his  legal  vocabulary,  reformation  and  revolution  were 
synonymous,  and  the  latter  word  was  another  synonym 
for  destruction.  He  belonged  to  the  old  school  of  Aris- 
totelian Lawyers,  deeply  versed  in  the  fictions,  subtilties 
and  procedure  of  English  Equity;  and  as  a  pedantic 
linguist  conceives  the  acquisition  of  dead  languages  to  be, 
not  the  means  of  acquiring  knowledge,  but  knowledge  it- 
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self,  so  Lord  Eldon  mistook  the  means  for  the  end,  the 
forms  of  Justice  for  the  substance  of  Equity.  Noto- 
riously ignorant  of,  and  hy  nature  incapable  of  justly 
appreciating",  the  great  principles  of  legislative  science 
and  jurisprudence,  he  superstitiously  adhered  to  every 
thing  old  because  it  was  ancient,  and  objected  to  the 
introduction  of  every  thing  modern  because  it  was  new. 
The  progress  of  jurisprudence  in  other  countries  was  not 
his  study  but  his  horror;  and  he  would  as  soon  have  con- 
sented to  introduce  judicial  improvements  from  abroad, 
as  to  admit  foreign  corn  without  duty,  Perceiving 
what  is  obvious  to  every  reflecting  being,  that  hasty 
decisions  in  doubtful  cases  furnish  incontrovertible 
proofs  of  weakness  of  mind,  he  yet  failed  to  discover 
that  to  distrust  that  which  is  plain,  and  doubt  that 
which  is  clear,  is  an  equally  convincing  evidence  of 
imbecility  of  intellect.  He  greatly  resembled  Coke; 
though  he  prided  himself  on  his  imagined  similarity  to 
a  man  of  much  greater  mind,  the  "  impeached  revolu- 
tionist," Lord  Somers.  The  arguments  of  Coke,  in  the 
preface  to  the  fourth  part  of  his  Reports,  exactly  cor- 
respond with  the  reasoning  of  the  late  chancellor  in 
favour  of  established  and  ancient  law  : — "  the  Locrenses 
in  Magna  Grsecia  had  a  sharp  law  against  innovation  ; 
Plato  denounces  inventors  of  new  things  ;  Suetonius 
writes  to  the  same  purpose ;  Periander  of  Corinth 
has  an  apothegm  that  old  laws  and  new  meats  are 
fittest,"  ergo,  the  laws  of  England  must  not  be  altered  ! 
The  character  given  of  Coke  applies  exactly  to  Lord 
Eldon;  that  he  is  "  a  mere  great  lawyer,  and  like  all 
such  had  a  mind  so  walled  in  by  law-knowledge,  that 
in  its  bounded  views  it  shut  out  the  horizon  of  the 
intellectual  faculties,   and  the   whole   of  his  philosophy 
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lay  in  the  Statutes."*  No  man  has  ever  yet  ex- 
plored the  heavens  and  surveyed  the  stars  with  a  mi- 
croscope, f 

The  state  of  the  Court  of  Chancery  during  the  reign 

*  D'  Israeli. 

f  The  biography  of  Lord  Karnes  contains  a  just  tribute  to  the  character  of 
that  great  man  and  a  contrast  to  the  above  portrait  of  Lord  Eldon,  which  it  is 
hoped  future  English  judges  will  merit — "  He  had  a  just  regard  for  the  laws 
"  of  his  country,  which,  in  as  much  as  they  are  founded  on  sound  and  ra- 
u  tional  principles,  it  was  his  earnest  endeavour  to  preserve  inviolate,  and 
"  to  strengthen,  by  a  reverential  adherence  to  their  enactments ;  as  being 
"  fully  aware,  that  the  certainty  of  the  law  is  the  best  security  both 
"  against  private  oppression  and  public  disorder.*  But  he  wisely  distill- 
"  guished  between  the  certainty  of  law,  (as  meaning  the  precision  of  its 
"  precepts  and  strictness  of  its  execution,)  and  its  immutability;  or  the 
"  resistance  to  that  gradual  improvement  which  it  is  fitted  to  receive,  like 
'*  every  other  science,  from  time  and  an  enlightened  experience.  More 
"  profoundly  conversant  than  most  men  in  the  science  of  General  Juris- 
*'  prudence,  he  was  sensible  that  the  Law  of  Scotland  was  in  many  of  its 
t{  branches  in  a  state  of  great  imperfection;  that  some  of  its  doctrines 
"  were  utterly  anomalous  and  irreconcilable  to  principle  ;  and  that  others, 
"  which  originally  had  their  foundation  in  expediency,  were,  in  the  lapse 
"  of  time,  which  alters  both  the  political  relations  and  the  habits  of  man- 
"  kind,  become,  from  that  change  of  circumstances,  both  inexpedient  and 
"  contrary  to  material  justice.  Of  these  the  rigorous  observance,  from  a 
"  blind  veneration  of  antient  practice,  appeared  to  Lord  Karnes  to  be  a 
"  foolish  and  blamable  sacrifice  of  reason  to  prejudice.  Law  he  considered 
"  only  as  the  Minister  of  Justice,  and  entitled  to  regard  no  otherwise 
"  than  as  subservient  to  that  great  end  *  *  *  *.  Law,  which  has  for  its 
"  province  the  regulation  of  human  society,  must  accommodate  itself  to 
"  the  varying  condition  of  that  society  which  it  governs.  It  is,  therefore, 
"  from  its  very  nature,  mutable,  and  susceptible  of  perpetual  improvement. 
"  But  justice,  which  is  the  object  of  law,  is  fixed,  immutable  and  certain: 
"  The  one  imperfect,  as  the  invention  of  man;  the  other  ^perfect,  as  the 
"  ordinance  and  attribute  of  his  Maker.  A  good  judge,  like  an  able  pilot, 
"  will  use  the  former  as  his  compass;  but  aware  of  its  occasional  error 
"  and  variation,  he  will  look  to  the  latter  as  his  polar  star." — Memoires, 
vol.  i    p    Infi. 


*  Vide  Bacon,  l)e  Augment.  Scient.  —  Idaea  Just.  Univ.  tit.  i.  a  pi  or.  S. 
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of   George   III.,    ami    at   the  present  time,   is   so   well 
known  as  to  obviate  the  necessity  of   any  detailed  ac- 
count  of  the   numerous  works   which   have  in  the  last 
half  century  exposed  its  abuses  ;  and  it  is  equally  need- 
less to  recount  the  annual  parliamentary  motions   and 
debates   which   have    made   its    jurisdiction   the   subject 
of  public  discussion  and  interest.     Many  legal   publi- 
cations have  inveighed  in  bitter  terms  against  the  fes- 
tering grievances  of  the  Courts    of  Equity  :    the  par- 
tial citation  and  review  of  them   would   however  fill   a 
volume,  and  the  more  full  and  authorised  exposition  of 
the  state  of  the  Chancery  contained  in  the  late  Parlia- 
mentary Returns  and  the  printed  Reports  of  the  Royal 
Commissions  supersedes  the  necessity   of   any  detailed 
examination   of  ephemeral   publications.     The  particu- 
lar enumeration  and  abstract  also  of  the  various    Sta- 
tutes relating  to  offices  and  jurisdictions  of  the  English 
Chancery,    is   not  requisite,  because,  with  the  exception 
of  the  creation    of    the  Vice    Chancellor's    court,  and 
some   late  provisions  for  the  improvement  of  the  appel- 
late jurisdiction  of  the  House  of  Lords,  little  legislative 
alteration  has  been  made  or  attempted  in  remedy  of  the 
evils,  or  in  correction  of  the  defective  administration  of 
justice.     It  was  not  indeed  until  the  close  of  the  reign  of 
George  III.,  that  the  legislature  would  even  admit  the 
existence  of  Chancery  abuses  !  .  It  was  not  till  the  perse- 
verance and  public  spirit  of  a  few  individuals,  had  year 
after   year,    denounced   those    abuses    in    the  House  of 
Commons,  that  the  subject  of  popular  complaint  could 
even  be  endured.     All  attempt  at  enquiry  was  crushed, 
to  use  a  technical  expression  of  the  highest  tribunal  in 
the  country.     Clamour  and  party   spirit  were  the  stale 
and   convenient   imputations    on    the   motives    of   every 
public    representation   of  judicial   grievances;    and   the 
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never-failing  plea  of  the  "  antiquity  of  the  English  Con- 
stitution" supplied  an  argument  for  every  abuse  of  long 
standing.  The  mental  pliability  of  many  lawyers  has 
also  been  conspicuously  displayed,  and  men  notoriously 
the  advocates  of  legal  reform  in  prunello  gowns  have, 
when  elevated  into  seats  in  Parliament  and  silk  gar- 
ments, become  the  most  barefaced  defenders  of  judicial 
iniquity  and  abuse.  Alas  !  the  People  have  no  places  or 
pensions  to  give  away  ! 

The  overwhelming  pressure  of  business  on  Lord 
Eldon,  and  the  complaints  "  both  deep  and  loud"  of  the 
whole  country,  at  length  induced  an  attempt  to  remove 
the  evils  of  delay  by  the  creation  of  an  additional  judge, 
in  1813,  "  An  Act  to  facilitate  the  Administration  of 
Justice,"  constituted  an  additional  judge  assistant  to  the 
Lord  Chancellor,  under  the  name  of  Vice  Chancellor  of 
England.*  His  duties  are  to  hear  and  determine  all 
causes,  matters  and  things  which  shall  be  at  any  time 
depending  in  the  Court  of  Chancery  of  England,  either 
as  a  court  of  law  or  as  a  court  of  equity,  or  incident  to 
any  ministerial  office  of  the  court,  or  which  should  be 
submitted  to  its  jurisdiction ;  the  decrees,  orders  and 
acts  of  the  said  Vice  Chancellor,  however,  to  be  "  sub- 
ject nevertheless  in  every  case  to  be  reversed,  discharged 
or  altered  by  the  Lord  Chancellor,  fyc.  for  the  time 
being ;  and  no  such  decree  or  order  to  be  enrolled  until 
the  same  shall  be  signed  by  the  Lord  Chancellor. ,"  The 
hasty  and  inconsiderate  enactment  of  this  statute  was 
early  demonstrated,  and  its  consequences  foretold  when 
the  bill  was  in  committee.  Sir  Samuel  Romilly,  in 
whom  all  the  dignity  and  graces  of  a  high-minded 
English   Advocate   were    so    eminently    displayed    and 

*  Stat.  53  Geo.  III.  c.  24. 
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esteemed,  opposed  its  principle,  and  recorded  his  opi- 
nions in  a  pamphlet  the  predictions  of  which  have  been 
literally  fulfilled.*  The  evils  of  Appeals  were  the  prin- 
cipal object  of  his  strictures,  and  he  anticipated  that  the 
disposing' of  them  would  demand  of  the  Lord  Chancellor, 
as  large  a  portion  of  time  as  the  Vice  Chancellor  would 
save  the  Lord  Chancellor  in  other  respects  ;  that  the 
expence  of  suits  "  already  grievously  and  oppressively 
high"  would  be  enhanced,  the  business  of  the  court 
multiplied,  and  the  final  decision  of  causes  protracted. 
Sir  Samuel  Romilly  predicted  that  as  the  rules  of  the 
English  system  of  Equity  were  not  laid  down  in  any 
statutes,  (but  were  only  to  be  collected  from  decisions  of 
judges  who  were  in  a  great  degree  the  authors  of  the 
law  they  were  administering,  applying  to  the  particular 
cases  before  them  the  rules  which  they  had  previously 
established,)  judgments  would  be  given  and  would  be 
constantly  reversed  on  appeal,  according  to  the  parti- 
cular notions  and  peculiar  habits  of  thinking  of  judges, 
dependent  in  no  small  degree  upon  the  practice  of  the 
courts  in  which  they  had  pleaded  or  expounded  the  law. 

A  Lord  Chancellor  may  have  been  recently  an  Attorney 
General  from  a  court  of  Common  law:  how  excellently 
qualified  to  receive  an  appeal  from  an  experienced 
equity  Vice  Chancellor  !  Nothing  can  be  more  palpably 
absurd,  more  incongruous,  than  the  present  state  of  the 
concurrent  jurisdictions  of  the  Lord  Chancellor,  the 
Vice  Chancellor,  and  the  Master  of  the  Rolls.  Soli- 
citors in  most  equity  cases  have  an  option  of  conduct- 
ing their  litigation,  particularly  the  most  important, 
before  either  of  these  three  great  officers.  It  is  clear 
that  such  a  system  must  occasion  an  ever- varying  tide 

*  "  Objections  to  the  project  of  creating-  a  Vice  Chancellor  of  tn  gland. 
London,  1813."  Svo. 
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of  business,  ebbing  or  flowing  according  to  the  legal 
repute  of  the  judge  for  the  time  being.  Sir  William 
Grant,  when  Master  of  the  Rolls,  would  necessarily 
attract  far  more  business  before  him  than  his  successor 
Sir  Thomas  Plumer.  The  merited  public  estimate  of 
the  judicial  integrity  and  acuteness  of  Sir  John  Leach 
would  turn  the  current  of  litigation  back  to  the  Vice 
Chancellor,  and  now  again  to  the  Rolls.  The  equity 
experience  of  Sir  Anthony  Hart  will  naturally  occasion 
an  influx  of  much  business  from  the  Lord  Chancellor's 
Court  which  the  latter  usually  absorbed.  Surely  a  sub- 
division of  the  Equity  jurisdictions  might  be  advan- 
tageously made,  so  as  to  vest  in  each  a  distinct  and 
independent  judicial  authority  ;  and  all  the  courts  might 
sit  simultaneously,  without  that  extreme  inconvenience 
and  confusion  of  advocacy  which  at  present  interferes 
with  the  conduct  of  litigation. 

By  section  3,  the  Vice  Chancellor  is  to  preside  for  the 
Lord  Chancellor  in  his  absence,  or  in  a  separate  court 
at  the  same  time  that  the  Lord  Chancellor  is  sitting. 
By  section  8,  he  is  to  be  paid  for  his  salary  the  net 
yearly  sum  of  five  thousand  pounds,  free  from  taxes ; 
and  by  section  13,  he  is  precluded  from  taking,  receiving, 
or  demanding  any  fee  or  reward  whatsoever,  over  and 
above  the  salary  before  directed  to  be  paid,  for  or  in 
respect  of  any  business  which  shall  be  done  by  him  or 
his  officers. 

In  consequence  of  some  further  parliamentary  pro- 
ceedings and  an  address  to  the  Crown,  Royal  Commis- 
sions of  Inquiry  were  constituted  in  1816  and  1817,  to 
"  examine  into  the  duties,  salaries  and  emoluments  of 
the  several  officers,  clerks  and  ministers  of  Justice," 
of  all  the  Courts  of  the  United  Kingdom,  including  the 
Couet  of  Chancery.     The  object  of  this  commission 
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was  not  sufficiently  extensive,  nor  the  commissioners  of 
such  character,  as  to  effect  any  complete  judicial  reform  ; 
but  much  valuable  information  on  the  duties,  salaries 
and  fees  of  the  officers  of  the  Chancery,  was  collected 
in  two  Reports,  repectively  printed  on  the  6th  of  June, 
1816,  and  the  6th  of  April,  1818.  The  first  document 
contains  the  very  meagre  result  of  their  labours,  as  far 
as  any  remedial  propositions  are  concerned:*  the  second 
is  merely  a  supplemental  and  short  report.  It  is  a  sin- 
gular instance  of  the  nature  of  these  commissions,  that 
the  total  annual  amount  of  fees  and  gratuities,  and  the 
relative  quantity  of  labour  performed  for  the  remunera- 
tion, apparently  formed  no  part  of  the  enquiry,  certainly 
no  part  of  the  report!  No  legislative  results  of  any 
moment  followed  this  Commission  :  parliamentary  mo- 
tion succeeded  motion,  and  debate  followed  debate.  The 
memorable  discussions  on  the  motions  of  Mr.  M.  A.  Taylor 
and  Mr.  Williams  are  too  voluminous  and  too  fresh  in 
the  recollection  of  the  reader  to  need  any  detail.  The 
recent  "  Chancery  Commission"  ultimately  was  granted 
after  an  obstinate  and  long-continued  denial  of  its  ne- 
cessity. 

The  conflicting  statements  and  opinions  which  pro- 
ceeded from  the  opposite  sides  of  the  House  of  Com- 
mons, on  the  great  national  question  of  the  state  of  the 
Chancery,  would  astonish  a  foreigner  ignorant  of  the 
influence  under  which  members  live,  think  and  speak. 
The  powers  of  the  new  Commission  were  certainly  too 
restricted,  and  the  majority  of  the  Commissioners  too 
much  blinded  by  connexion  with  the  court,  to  probe  the 
wounds  of  justice  to  the  bottom.  Under  the  well  known 
opinions  and  anticipated  continued  supremacy  of  Lord 

*  Appendix,  No.  5. 
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JKldon,  it  was  not  probable  that  any  report  would  be 
conceived  or  brought  forth,  which  should  lay  bare 
the  greatest  evils  of  the  jurisdiction,  resulting  from 
jwtronage,  judicial  incompetency  and  extortion.  It  is 
not  intended  to  impute  against  the  noble  and  learned 
persons  who  constituted  that  commission,  any  inten- 
tional concealment  or  evasion  of  the  inquiry  ;  but  they 
were  by  habit,  education  and  circumstances  ill  fitted  alone 
to  conduct  such  an  investigation,  to  discover  or  recom- 
mend the  means  of  efficient  reform. 

The  tedious  details  of  two  bulky  and  closely  printed 
folio  volumes,  containing'  1154  pages,  almost  pre- 
clude the  possibility  of  any  critical  review  or  abstract 
within  the  compass  of  the  present  volume.  The  opi- 
nions and  views,  however,  of  the  author  of  these 
pages,  are  so  singularly  coincident  with  those  contained 
in  some  excellent  articles  on  the  Chancery  Report 
and  Evidence,  published  in  The  Times  Journal,  of 
last  year,  that  their  insertion  in  this  work  has  been 
requested  of  the  intelligent  writer,  a  member  of  one  of 
the  Inns  of  Court,  who  has  obligingly  revised  them  for 
these  pages.  They  will  be  found  in  the  Appendix, 
No.  6,  with  a  notice  also  of  the  pamphlet  by  Lord 
Redesdale,  the  noble  Commissioner  who  did  not  sign 
the  Report,  probably  for  the  reasons  given  in  his  pub- 
lication.* Numerous  reviews  and  pamphlets  have  is- 
sued from  the  press,  too  multitudinous  for  notice.  An 
elaborate  reply  to  Lord  Redesdale,  by  Mr.  Merivale,f 
is  the  most  recent  publication.  Several  practical  points 
are  ingeniously  stated  by  Mr.  Merivale  in  "opposition  to 

*  See  Appendix,  No.  6. 

t  "  A  Letter  to  William  Oourtnay,  Esq.  on  the  subject  of  the  Chancery 
Commission,  by  John  Herman  Merivale,  Usq.  London,  1827."  8vo  pp,  187- 
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Lord  Redesdale ;  but  he  appears  labouring1  under  a 
desire  to  approach  the  more  vital  complaints  of  the 
court,  and  yet  some  secret  reasons  and  preventive  mo- 
tives overcome  his  resolution,  which  ends  in  a  volcano  of 
words. 

The  suggestions  of  the  Commissioners  for  the  reform 
of  the  Court  are  so  ill  arranged  and  diffusive,  and  sd 
entirely  without  systematical  or  analytical  principle  that 
the  following  selection  and  classification  of  the  chief 
corrective  propositions,  may  be  extracted  as  their  most 
important  recommendation  : — 

EXAMINATION  OF  WITNESSES. 

4*2. — That  the  Examiners  of  the  Court  of  Chancery  shall, 
in  future,  have  power  to  administer  the  oath  to  all  witnesses 
produced  before  them  for  examination,  as  fully  and  effectu- 
ally as  the  same  is  now  administered  by  the  Masters  of  the 
Court. 

43. — That  the  same  Examiner  be  at  liberty  to  cross-exa- 
mine as  well  as  to  examine,  the  same  witness. 

47. — That  it  would  be  expedient  that  commissions  for  the 
examination  of  witnesses  in  the  country,  should  no  longer  be 
directed  to  Commissioners  named  by  the  parties ;  but  that 
the  Lord  High  Chancellor  should  nominate  or  appoint  a 
certain  number  of  persons,  at  his  discretion,  being  resident 
in  London,  and  Barristers  of  not  less  than  five  years  stand- 
ing, to  act  as  Commissioners  in  the  country,  at  any  distance 
from  London  exceeding  twenty  miles,  and  not  exceeding 
such  greater  distance  as  shall,  from  time  to  time,  appear  to 
the  Lord  Chancellor  to  be  expedient  in  that  behalf:  and  that 
nil  such  commissions  should  be  directed  to,  and  executed  by, 
one  of  the  persons  so  to  be  nominated  and  appointed,  unless 
it  should  happen  that,  at  the  time  of  applying  for  any  such 
commission,  all  the  said  persons  should  be  actually  engaged 
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in   the  execution  of  other  country  commissions  previously 
issued. 

50. — That  in  order  to  secure  the  competent  execution  of  all 
commissions  in  the  country,  whether  within  or  beyond  the 
limits  to  be  prescribed  by  the  Lord  High  Chancellor,  as 
aforesaid,  the  remuneration  to  be  paid  to  the  acting  commis- 
sioners should  be  after  the  rate  of  five  guineas  per  diem, 
which  as  to  the  commissioners  sent  from  London,  but  not  as 
to  the  commissioners  resident  in  the  country,  should  include 
the  time  of  travelling,  computed  at  the  rate  of  seventy  miles 
per  diem  ;  and  that  each  acting  commissioner  should  also  be 
paid  an  addition  of  one  shilling  for  each  mile  of  distance 
which  he  shall  necessarily  travel  for  the  purpose  of  such 
commission;  but  the  five  guineas  per  diem  so  paid  to  the 
acting  commissioner,  should  include  the  expence  of  lodging 
and  maintenance. 

MASTERS'  OFFICE. 

66. — That  every  Master  do  enter,  in  a  book  to  be  kept  by 
him  for  that  purpose,  the  name  or  title  of  every  cause  or 
matter  referred  to  him,  and  the  time  when  the  decree  or  or- 
der is  brought  into  his  office,  and  the  date  and  description 
of  every  subsequent  step  taken  before  him  in  the  same  cause 
or  matter,  and  the  attendance  or  non-attendance  of  the  seve- 
ral parties,  upon  each  of  such  steps  ;  so  that  such  book  may 
exhibit,  at  one  view,  the  whole  course  of  proceeding  which 
is  had  before  him,  in  each  particular  case. 

67. — That  upon  the  bringing  in  of  every  decree  or  order, 
the  Master  do  issue  his  warrant  to  the  solicitor  bringing  in 
the  same,  appointing  a  time  to  consider  the  matter  of  the  said 
decree  or  order,  and  requiring  him  not  only  to  serve  the 
same  upon  the  Clerk  in  Court  of  the  respective  parties,  but 
also  to  give  immediate  notice  to  the  several  parties  in  the 
cause,  of  the  time  so  appointed. 
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68. — That,  at  the  time  so  appointed  fur  Considering  the 
matter  of  the  said  decree  or  order,  the  master  do  proceed  to 
regulate,  as  far  as  may  be,  the  manner  of  its  execution;  as, 
for  example,  to  state  what  parties  are  entitled  to  attend  future 
proceedings,  to  direct  Hie  necessary  advertisements,  and  to 
point  out  which  of  the  several  proceedings  may  be  properly 
going  on  pari  passu,  and  as  to  what  particular  matters  inter- 
rogatories for  the  examination  of  the  parties  appear  to  he 
necessary,  and  whether  the  matters  requiring  evidence  shall 
be  proved  by  affidavit  or  by  examination  of  witnesses;  and 
in  the  latter  case,  if  necessary,  to  issue  his  certificate  for  a 
commission,  and  if  the  Master  should  think  it  expedient  so 
to  do,  he  should  then  fix  a  certain  time  or  times,  within 
which  the  parties  are  to  take  any  certain  proceeding  or  pro- 
ceedings before  him. 

69. — That,  upon  any  subsequent  attendance  before  him,  in 
the  same  cause  or  matter,  the  Master,  if  he  thinks  it  expe- 
dient so  to  do,  shall  fix  a  certain  time  or  times,  within  which 
the  parties  are  to  take  any  other  proceeding  or  proceedings 
before  him. 

74. — That  upon  any  application  made  by  any  person  to  the 
Court,  whether  to  obtain  the  conduct  of  a  cause  upon  the 
ground  of  delay  in  the  party  prosecuting  the  decree  or  order, 
or  for  any  other  purpose,  the  Master,  if  required  by  the  per- 
son making  the  application,  shall  certify  to  the  Court  the 
several  proceedings  which  shall  have  been  had  in  his  office 
in  the  same  cause  or  matter,  and  the  dates  thereof. 

75. — That  upon  every  general  report,  or  report  in  the  na- 
ture of  a  general  report,  made  by  the  Master  to  the  Court, 
in  any  cause  or  matter  hereafter  referred,  the  Master  shall, 
at  the  foot  of  his  report,  certify  whether  the  decree  or  order 
has  or  has  not  been  prosecuted  with  reasonable  diligence ; 
and  if  he  shall  be  of  opinion  that  reasonable  diligence  has 
not  been  used,  then  he  shall  certify  the  grounds  of  such 
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opinion  to  the  Court,  making  such  observations  thereon  as 
lie  may  think  iit. 

76. — -That  every  Master  be  at  liberty,  without  order,  to 
proceed  in  all  matters  de  die  in  diem,  at  his  discretion, 

77. — That  every  warrant  for  attendance  before  the  Master 
shall  be  considered  as  peremptory,  and  the  Master  shall  be 
at  liberty  to  continue  the  attendance  beyond  the  hour,  and 
during  such  time  as  he  thinks  proper,  giving  previous  notice 
in  the  warrant,  of  his  intention  so  to  do ;  and  that  he  be  em- 
powered to  increase  the  fee  for  the  solicitors'  attendance  in 
proportion  to  the  time  actually  occupied. 

82. — That  it  shall  be  competent  to  the  Master,  if,  from  the 
nature  or  extent  of  the  accounts  directed  to  be  taken,  it  be 
expedient  so  to  do,  to  refer  the  same  or  any  branch  thereof, 
with  the  consent  of  the  parties  interested,  to  some  account- 
ant or  other  person  ;  and  the  result  of  such  account,  as  found 
by  such  accountant  or  other  person,  shall  be  stated  by  the 
Master  in  his  report,  in  the  same  manner  as  if  the  account 
had  been  taken  by  himself;  and  it  shall  not  be  competent,  to 
any  party  to  object  to  the  said  account  before  the  Master,  or 
to  take  exceptions  to  the  report  thereupon,  upon  any  other 
ground  than  such  as  they  might  have  proceeded  upon,  if  the 
account  had  been  taken  before  the  Master. 

95. — That  the  Master  be  at  liberty  to  examine  any  creditor 
or  other  person  coming  in  to  claim  before  him,  either  upon 
written  interrogatories,  or  vim  voce,  or  both,  as  the  nature  of 
the  case  may  appear  to  him  to  require;  the  evidence  upon 
such  examination  being  taken  down  at  the  time  by  the  Mas- 
ter, or  by  the  Master's  clerk  in  his  presence,  and  preserved, 
in  order  that  the  same  may  be  used  by  the  Court  if  neces- 
sary. 

106. — That  every  solicitor  be  at  liberty  to  register,  in  a 
book  to  be  kept  in  the  public  oflicefor  that  purpose,  the  name 
or  names  of  one  or  two  sufficient  clerk  or  clerks,  to  be 
approved  of  by  the  Master  of  the  day,  for  the  purpose  of 
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attending  all  proceedings  in  the  Master's  offices  which  he 
does  not  attend  in  person,  or  by  his  clerk  in  court;  and  that 
the  Masters  be  at  liberty  to  disallow  the  attendance  of  any 
clerk  who  is  not  so  registered.  And  in  all  cases  the  Master 
is  to  be  at  liberty  to  call  for  the  attendance  of  the  solicitor 
himself,  if  he  thinks  lit. 

107. — That,  if  at  any  time  it  shall  become  necessary,  for 
any  special  reason  shown  to  the  Master  of  the  day,  for  a 
solicitor  to  appoint  any  other  clerk  for  the  above  purpose, 
he  be  required  forthwith  to  register  in  the  said  book  such 
other  clerk,  to  be  approved  of  by  the  Master  of  the  day. 

108. — That,  if  more  than  one  clerk  be  so  registered,  the 
same  clerk  who  may  have  commenced  attending  upon  any 
distinct  branch  or  subject  of  proceeding  before  either  of  the 
Masters,  be  required  to  continue  his  individual  attendance, 
until  such  separate  matter  be  completed,  unless  some  special 
reason  be  shown  to  and  allowed  by  the  Master  to  the  con- 
trary. 

110. — That  it  is  expedient  that  the  Masters  be,  in  future, 
paid  partly  by  salaries  and  partly  by  fees. 

111. —  That  it  is  expedient  that  the  Masters  should  cease 
to  receive  profit  from  copy  money. 

112. — That  it  is  expedient  that  the  suitors  in  the  Court  of 
Chancery  should  continue  to  pay  proper  and  reasonable  fees 
for  copies  and  proceedings  in  the  Master's  offices. 

113. — That  in  future  all  copies  in  the  Master's  office  be 
paid  for  at  the  rate  of  4d.  per  folio  only. 

114. — That  no  party  be  in  future  required  to  take  any 
copy  from  the  Master's  office,  unless  where  necessary  for  the 
due  proceeding  in  the  matter  depending  before  him,  and  that 
the  Master's  judgment  in  that  respect  be  final. 

115. — That  in  the  taxation  of  costs  of  suit,  either  between 
party  and  party,  or  between  solicitor  and  client,  no  person  be 
allowed  the  costs  of  the  copy  of  any  paper  or  document 
originating  in  the  Master's  office,  or  brought  in  before  him, 
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nnless  such  copy  shall  have  been  either  made  in  the  Master's 
office,  or  transcribed  from  a  copy  made  therein,  and  taken  by 
the  party  claiming  to  be  allowed  the  costs  of  such  second  or 
other  copy. 

116. — That  it  would  be  expedient  that  the  practice  of  re- 
ceiving gratuities  by  the  clerks  in  the  offices  of  the  Masters 
of  the  Court,  should  be  discontinued;  and  that,  in  lieu 
thereof,  a  liberal  remuneration  should  be  secured  to  them, 
bearing  a  just  proportion  to  the  business  actually  done  by 
him. 

COMMISSIONS  TO   EXAMINE  WITNESSES   IN 
SUITS  AT  COMMON  LAW. 

1G4. — -That  the  present  rule,  that  the  courts  of  law  cannot, 
on  an  action  at  law,  award  a  commission  for  the  examination 
of  witnesses  who  are  resident  abroad,  unless  the  party  not 
seeking  the  commission  consents  to  the  application,  and  the 
necessary  consequence  that  the  party  desiring  such  commis- 
sion is  compelled  to  resort  to  a  Court  of  Equity  in  order  to 
obtain  it,  where  the  other  party  does  not  give  his  consent — • 
appears  to  us  to  occasion  delay  and  expence,  which  may  well 
be  avoided;  and  that  in  future  the  judges  at  law  should  be 
invested  with  full  authority,  at  their  discretion,  to  award  such 
commission,  at  the  request  of  plaintiff  or  defendant,  although 
the  other  party  do  not  consent  thereto;  and  that  such  com- 
mission should  no  longer  be  awarded  by  Courts  of  Equity, 
unless  in  cases  where  the  actual  purpose  of  the  bill  is  to 
obtain  a  discovery  also;  and  such  purpose  shall  be  verified 
by  an  affidavit  to  be  annexed  to  the  bill. 

SOLICITORS  AND  COUNSEL. 

157. — That  no  Counsel  do  prepare  or  settle  a  bill  without 
written  instructions  from  the  Solicitor;  and  that  the  signa- 
ture of  Counsel  to  a  bill  be  in  future  considered  as  a  eertifi- 
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eate  that,   assuming  the  instructions  to  be  correct,  it  is  not 
unfit  that  a  bill  should  be  filed. 

139. — That,  it  being  in  the  power  of  the  Court  to  order  a 
further  argument  where  it  shall  appear  expedient,  no  more 
than  two  counsel  shall  be  heard  for  each  party,  in  any  cause 
or  other  matter,  unless  there  be  two  or  more  defendants  in 
the  same  interest,  and  there  each  of  such  defendants  shall 
be  at  liberty  to  name  one  counsel,  and  no  more:  and  the 
present  practice  of  not  allowing  in  the  taxation  of  costs  as 
between  party  and  party,  the  costs  of  the  two  counsel,  where 
both  are  selected  from  the  outer  bar,  shall  no  longer  obtain. 

NEW  BANKRUPT  COURT. 

166. — That  the  Lord  High  Chancellor  shall  select  ten  or 
more  persons  at  his  discretion  out  of  the  fourteen  lists  of 
Commissioners  of  Bankrupt  acting  in  the  execution  of 
commissions  in  London,  for  the  purpose  of  sitting  as  Com- 
missioners of  Appeal  from  the  decisions  of  all  London 
Commissioners,  and  three  of  such  persons  taken  by  rotation 
shall  sit  once  in  each  week,  or  oftener,  if  upon  experience  it 
shall  appear  to  the  Lord  Chancellor  to  be  necessary,  and  at 
such  hours  as  the  Lord  Chancellor  shall  please  to  appoint. 

167. — That  all  matters  which  are  now  the  subject  of 
appeal  to  the  Lord  Chancellor,  from  the  decisions  of  the 
Commissioners  acting  in  the  execution  of  commissions  in 
London,  shall  in  future  be  first  heard  by  the  Commissioners 
of  Appeal,  who  shall  simply  affirm  or  disaffirm  the  prior 
decision,  without  stating  particular  conclusions,  either  as  to 
the  matter  of  fact,  or  matter  of  law. 

168. — That  the  Commissioners  of  Appeal  shall  proceed  by 
viva  voce  examination  of  witnesses,  unless  under  special  cir- 
cumstances it  should  appear  to  them  to  be  expedient  to 
receive  testimony  by  affidavit. 

170. — That  any  party  dissatisfied  with  the  judgment  of 
the  Commissioners  of  Appeal,  shall  be  at  liberty  to  review 
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the  same  by  petition  before  the  Lord  Chancellor,  unless  the 
subject  of  appeal  be  a  matter  of  property  under  the  value 
of  £50.,  and  such  appeal  shall  be  heard  and  decided  by  the 
Lord  Chancellor;  but  no  appeal  sball  be  permitted  against 
the  judgment  of  the  Commissioners  of  Appeal  upon  the 
sttbject  of  costs  alone. 

173. — That  no  London  Commissioner  of  Bankrupt  shall 
be  at  liberty  to  act  as  Counsel  for  any  party f  either  before 
the  general  Commissioners,  acting  in  the  execution  of  a 
commission,  or  before  the  Commissioners  of  Appeal  to  be 
appointed  as  aforesaid. 

APPEALS. 

174.- — That,  in  order  to  gi\ve  more  weight  and  efficiency1  to 
the  office  of  Vice  Chancellor  of  England,  it  would  be  expe- 
dient that  so  much  of  the  statute  of  the  53rd  year  of  the 
late  King,  chapter  24,  as  Hmits  the  power  of  the  Vice  Chan- 
cellor to  the  hearing  and  determining  of  such  causes,  matters, 
and  things  only,  as  the  Lord  Chancellor,  Lord  Keeper,  or 
Lords  Commissioners  for  the  custody  of  the  Great  Seal,  shall 
from  time  to  time  direct,  should  be  repealed;  and  that  from 
henceforth  the  same  independent  jurisdiction  should  be  ex- 
ercised by  the  Vice  Chancellor  as  is  now  exercised  by  the 
Master  of  the  Rolls,  &c. 

175. — That  it  would  be  further  expedient  that  the  Lord 
Chancellor,  the  Lord  Keeper,  or  Lords  Commissioners  for 
the  custody  of  the  Great  Seal,  should  still  have  full  power 
and  authority  to  direct  that,  any  cause,  matter,  or  thing 
which  is  set  down,  or  brought  on  for  hearing  before  him  or 
them,  should,  at  his  or  their  pleasure,  be  heard  and  deter- 
mined by  the  Vice  Chancellor,  but  so  as  not  to  give  authority 
to  the  Vice  Chancellor  to  reverse  or  alter  any  decree  or 
order  made  by  the  Master  of  the  Bolls. 

170. — That  where  an  order  is  pronounced  by  the  Master  of 
the    Rolls  or  Vice  Chancellor  upon  a  motion,  or  where  the 


360 

Master  of  the  Rolls  or  the  Vice  Chancellor  declina  to  make 
an  order  upon  a  motion,  no  party  shall  he  at  liberty  to 
appeal,  as  at  present,  from  such  order,  by  a  motion  to  be 
made  before  the  Lord  High  Chancellor,  unless,  before  notice 
of  such  motion  be  served  upon  the  opposite  party,  in  cases 
where  such  motion  is  made  after  appearance  of  such  party, 
the  motion  paper  be  countersigned  by  a  counsel,  who  shall 
add  thereto  a  certificate,  in  the  following  words: — "  I  certify 
to  the  Lord  Chancellor  that,  in  my  judgment  the  application 
of  which  the  above  notice  is  intended  to  be  given  with  refer- 
ence to  the  nature  of  the  matter  to  which  it  relates,  is  fit  and 
proper  to  be  made  to  the  Lord  Chancellor." 

177. — That  no  appeal  to  the  Lord  High  Chancellor  from 
any  decree  or  order  made  by  the  Master  of  the  Rolls  or 
the  Vice  Chancellor,  be  permitted,  unless  the  petition  for 
such  appeal  be  presented  within  six  months  from  the  time  of 
such  decree  or  order  pronounced. 

178.— That  the  Master  of  the  Rolls  or  the  Vice  Chancel- 
lor be  at  liberty  to  discharge  or  vary  any  order,  of  course, 
made,  upon  any  petition  or  motion,  by  the  Lord  High  Chan- 
cellor, or  by  each  other  respectively. 

179. — That  no  re-hearing  of  any  cause  or  matter  before 
the  same  judge  be  granted,  unless  the  petition  for  the  same 
be  presented  within  one  year  after  the  decree  or  order  pro- 
nounced. 

180. — That  in  all  cases  of  reference  for  scandal  or  imper- 
tinence, or  for  the  insufficiency  of  answers  or  examinations, 
where  the  Master  shall  certify  that  it  is  a  fit  case  for  excep- 
tion to  his  report,  there  the  party,  if  he  takes  an  exception 
accordingly,  shall  set  down  the  same  to  be  heard,  either 
before  the  Master  of  the  Rolls  or  the  Vice  Chancellor, 
whose  decision  thereon  shall  be  final. 

181. — That  all  other  decisions  of  the  Master  of  the  Rolls 
and  the  Vice  Chancellor  shall  be  open  to  one  appeal  only  » 
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which,  at  the  election  of  the  appellant,  may  be  either  to  the 
Lord  High  Chancellor  or  to  the  House  of  Lords,  unless 
upon  the  hearing  of  an  appeal  before  th*  Lord  High  Chan- 
cellor, his  Lordship  shall  think  fit  to  suggest  the  propriety 
of  an  appeal  to  the  House  of  Lords  ;  but  no  party  is  to  he  at 
liberty  to  apply  to  the  Lord  Chancellor  for  such  further 
hearing  or  appeal. 

182. — That  all  appeals  from  the  decisions  of  the  Master 
of  the  Rolls  and  the  Vice  Chancellor  to  the  Lord  Chancel- 
lor, shall  be  heard  and  disposed  of  upon  the  same  evidence 
as  was  used  or  read  before  the  Master  of  the  Rolls  and  Vice 
Chancellor,  and  upon  no  other  or  additional  evidence,  unless 
the  appeal  be  on  account  of  the  rejection  or  admission  of 
evidence. 


To  these  may  be  added,  the  proposed  alterations  in  the 
practice  for  rendering  more  speedy  the  processes  for 
procuring  the  appearance  of  refractory  defendants,  and 
for  compelling-  the  prosecution  of  suits  by  mala  Jide 
plaintiffs,  the  details  of  which  are  however  too  long  for 
extract.  The  greater  number  of  these  propositions  have 
been  truly  described  as  "  not  tending  to  produce  any 
sensible  improvement  of  the  court,  except  so  far  as  they 
are  expedients  in  detail  for  preventing  the  grievance 
from  growing,  as  is  the  nature  of  all  grievances,  con- 
tinually worse ;  and  merely  pruning  the  luxuriance  of  the 
evils,  but  injuring  none  of  its  roots."  The  important 
question  as  to  the  preferable  mode  of  taking  evidence 
is  not  only  unexamined  by  the  Commissioners,  but  a 
most  contradictory  position  is  assumed  by  them  in  their 
evident  preference  of  examination  by  interrogatories, 
and  yet  giving  a  recommendation  that  the  Master  should 
examine  witnesses  viva  voce  as    he  sees  cause,  and  that 
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the  proposed  new  court  of  Bankruptcy  appeals  should 
proceed  on  viva  voce  evidence ! 

Such  are  the  most  important  corrective  suggestions 
of  the  Commissioners  ;  and  the  selection  at  the  same 
time  displays  their  views  of  the  principal  defects  of  the 
court.  The  Report  however,  which  precedes  the  reme- 
dial Propositions  and  Explanatory  Paper,  is  so  entirely 
wanting  in  analytical  exposition  of  the  causes  and  reme- 
dies of  the  abuses  that  a  particular  examination  of  every 
clause  and  proposal  would  fill  a  volume.  In  the  follow- 
ing chapter  therefore  a  more  clear  investigation  will  be 
attempted,  which  will  comprehend  occasional  reference 
to  and  remarks  upon  the  labours  of  the  Commission- 
ers. It  is  far  from  being  insinuated  that  this  Com- 
mission has  not  afforded  most  valuable  aid  towards  the 
future  improvement  of  the  Equity  Jurisdiction.  The 
body  of  evidence  alone  is  a  mass  of  important  informa- 
tion and  suggestion ;  and  the  original  papers  of  the 
Commissioners  contain  many  useful  contributions  to- 
wards the  future  reformation  of  the  Court ;  but  it  is 
unquestionable  that  the  powers  of  the  Commission  were 
restricted,  that  the  Commissioners  were  not,  as  a  body, 
likely  to  effect  even  its  limited  objects,  and  that  con- 
sequently they  could  not  satisfy  the  public,  or  accom- 
plish the  reform  of  the  Court  of  Chancery.  Sir  John 
Leach  was  unfortunately  frequently  absent  from  indis- 
position, and  most  of  his  effective  propositions  were 
rejected.  It  has  been  officially  declared  that  Lord  Eldon 
"  abstained  from  taking  any  active  part  in  the  conduct 
of  the  proceedings,"  and  yet  by  his  frequent  attendance 
at  the  discussion  of  the  Report  he  could  not  but  em- 
barrass and  prevent  the  unrestricted  expression  of  the 
Commissioners'  opinions.  Lord  Redesdale  attended 
but  few  meetings  of   the  Commission,  and  was  rarely 
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present  at  the  consideration  of  the  Report.  Mr.  Jus- 
tice Littledale  having  been  early  elevated  to  the  Bench 
took  no  part  in  the  proceedings.  Dr.  Lushington  was 
an  advocate  of  the  Civil  Courts,  and  Sir  N.  C.  Tindal 
a  Common-law  advocate;  all  the  other  Commissioners 
were  judges  or  officers  of  the  courts  of  Equity,  except- 
ing three  Chancery  barristers  who  were  immersed  in  the 
private  avocations  of  professional  business  !  The  expe- 
rience and  personal  labours  of  Mr.  Beames  are  entitled 
to  great  respect  and  honorable  mention,  but  it  was  im- 
possible that  such  an  exclusive  Commission  could 
accomplish  the  ends  of  the  enquiry. 

On  the  28th  February  last,  Lord  Lyndhurst,  then  Sir 
John  Copley,  Master  of  the  Rolls,  introduced  into  the 
House  of  Commons,  as  the  result  and  legislative  propo- 
sition of  this  Commission,  a  Bill  entitled  "  For  the 
Improvement  of  the  Administration  of  Justice  in  the 
High  Court  of  Chancery  of  England."  A  detailed  ex- 
amination of  the  principle  and  proposed  enactments  of 
this  bill  was  intended  in  these  pages,  but  as  it  appears  to 
have  died  a  natural  death  in  the  political  changes  of  the 
month  of  April,  the  necessity  of  such  examination  has 
ceased.  Its  second  reading  on  the  4th  of  May,  not 
having  taken  place,  nor  even  its  existence  being*  so  much 
as  noticed,  surely  indicates  that  it  was  the  bill  of  the 
former  not  the  present  Lord  Chancellor  I 

This  notable  Bill  shortly  enacted  that  a  schedule  of 
Orders  and  Rules,  in  number  145,  "  shall  henceforth 
become  Orders  and  Bules  of  the  Court  of  Chancery." 
The  appeal  from  the  Vice  Chancellor  to  the  Lord 
Chancellor  was  taken  away.  The  remuneration  of  the 
Masters  by  a  fixed  salary  instead  of  fees  was  intended : 
the  Chancellor  was  empowered  to  cause  Writs  of  Habeas 
Corpus  to  be  returnable  before  the  Judges  :  the  juris- 
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diction  of  the  Court  of  Chancery  in  regard  to  Friendly 
Societies  was  repealed,  and  the  powers  of  Lord  Keeper 
and  Lords  Commissioners  of  the  Great  Seal  were  assi- 
milated with  those  of  the  Lord  Chancellor.  Such,  in 
brief,  was  the  nature  and  extent  of  the  Bill  for  the 
improvement  of  the  administration  of  Justice  in  the 
High  Court  of  Chancery  in  England  !  The  mere  state- 
ment of  its  provisions  betrays  the  total  inadequacy  of 
this  intended  legislative  measure.  A  general  and  not 
improbable  rumour  prevailed  in  the  legal  world  that  the 
bill  was  a  temporary  and  experimental  enactment  for 
the  remainder  of  Lord  Eldon's  chancellorship,  and  that 
on  the  termination  of  his  career  a  more  efficient  plan 
would  be  introduced  into  parliament  and  adopted.  The 
abandonment  of  this  bill,  consequent  on  the  resignation 
of  Lord  Eldon,  certainly  confirms  the  rumour;  and  the 
recent  reported  declaration  of  Lord  Lyndhurst  in  the 
Upper  House  proves  that  his  Lordship  is  aware  of 
the  inadequacy  of  his  recent  propositions  in  the  Lower 
House  :  his  declaration  referred  to  was  on  the  occasion 
of  the  appointment  of  a  Deputy  Speaker  of  the  Lords, 
on  the  7th  of  May  last,  when  in  the  course  of  the  dis- 
cussion on  the  pressure  of  business  in  the  court  of 
Chancery,  Lord  Lyndhurst  said  "  if  their  Lordships 
6(  would  grant  him  the  indulgence  which,  he  thought,  he 
<i  might  in  justice  require,  he  would  pledge  himself 
M  before  the  next  Session,  to  perfect  a  plan,  with  refer* 
u  ence  to  the  business  of  his  office,  that  should  secure  its 
i(  performance  regularly,  faithfully  and  accurately ■."* 
This  declaration  is  equivalent  to  an  admission  that  the 
Bill  introduced  by  Sir  John  Copley  does  not  meet  the 
views  of  Lord  Lyndhurst  for  the  reform  of  the  Courts 
of  Equity. 

*  Morniug  Chronicle.     Debates,  8th  May,  1827. 


374 

The  journals  of  the  Commons,  and  the  Parliamentary 
Debates  would  furnish  voluminous  details  of  various 
legislative  measures  during  the  last  two  reigns  affect- 
ing the  law,  but  no  record  of  any  comprehensive  judi- 
cial improvements.  Their  citation  is  therefore  alto- 
gether omitted,  and  the  few  important  propositions 
and  matters  of  fact  are  comprised  in  the  more  full  and 
accurate  information  obtained  in  the  recent  enquiries  and 
Commissions. 

The  reform  and  improvement  of  the  Court  of  Chan- 
cery was  not  only  entirely  suspended  in  the  reign  of 
George  III.  and  during  the  last  chancellorship,  but 
Lord  Eldon  did  not  even  revise,  add  to,  or  regulate 
the  technical  practice  of  the  Court  by  the  enactment  of 
orders,  by  means  of  which  his  predecessors  indisputably 
preserved  the  proceedings  of  the  court  in  some  degree 
from  the  accumulation  of  delay  and  expence.  He  not 
only  failed  to  remedy  new  evils  by  additional  preventive 
orders,  but  he  did  not  even  regulate  the  operation  of  the 
orders  framed  by  his  predecessors.  This  point  the 
Commissioners  tenderly  press  against  Lord  Eldon  in 
the  following  extract  from  their  Report.  "  There  are 
i(  many  other  detached  orders  upon  insulated  parts  of 
s<  the  practice,  and  upon  the  fees  of  the  officers  of  the 
"  court;  but  these  orders  have  not  introduced  any  alter- 
"  ations  in  the  general  system,  nor  essentially  in  the 
"  practice  of  the  court.  And  when  we  observe  how 
"  many  years  have  elapsed  since  that  body  of  orders 
"  was  framed,  it  can  be  no  matter  of  surprise,  that 
"  many  of  the  orders  which  still  regulate  the  course  of 
"  proceeding  are  not  perfectly  adapted  to  the  character 
"  of  much  of  the  business,  which  the  increased  wealth 
"  and  commerce  of  the  country  have  thrown  upon  this 
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u  court  of  chancery,  or  the  different  circumstances  under 
"  which  the  country  is  now  placed."* 

It  requires  therefore  no  further  evidence  or  argument 
to  prove  that  in  as  much  as  no  improvement  has  yet 
been  effected  in  the  Equity  Jurisdictions,  the  evils  must 
have  increased — Non  progredi  est  regredi. 

Of  the  numerous  acts  of  Parliament  however,  relating 
to  the  law,  aiul  judicial  system  of  England,  several  im- 
portant Statutes  for  the  establishment  and  government 
of  the  Suitors'  Fund  require  a  particular  notice; 

The  Suitors'  Fund  was  originally  established  by  Sta- 
tute 12  George  I.,  c.  33,  entitled  "  an  act  for  Relief  of  the 
Suitors  of  the  High  Court  of  Chancery,"  to  reimburse 
the  suitors  by  a  stamp  duty  for  the  deficiences  and  mal- 
versations of  the  Masters,  before  detailed  in  that  reign. 
After  those  claims  had  been  discharged  it  was  provided 
that  the  overplus  of  the  fund  should  be  reserved  and 
accumulate  "for  the  benefit  of  the  Public"  according  to 
the  future  direction  of  the  Parliament. 

*  Report,  p.  16. — And  it  is  not  a  little  curious  that  the  Senior  Master,  Mr. 
Stratford,  a  Pkilo-Prynne,  who  in  his  recent  pamphlet  "  The  Sovereignty 
of  the  Great  Seal,"  contends  for  the  prerogative  and  divine  right  alone  of 
the  Lord  Chancellor  to  legislate  for  the  evils  of  the  Court,  thus  pointedly 
declares  in  his  official  return  to  the  Commission  the  culpable  negligence  of 
Lord  Eldon  in  not  improving  his  Court: — "  It  is  a  matter  of  great  regret, 
"  looking  to  the  circumstance  that  the  more  material  ordinances  heretofore 
"  made  for  the  regulation  of  the  several  offices  of  the  Court  of  Chancery, 
*'  were  made  by  the  Lord  High  Chancellors  for  the  time  being,  or  persons 
"  holding  the  great  Seal,  from  the  time  of  Lord  Bacon  downward,  not  for- 
"  getting  even  the  time  of  the  Protectorate,  and  much  less  the  times  of 
"  Lord  Clarendon  and  Lord  Nottingham;  and  looking  also  not  only  to 
"  the  learning,  but  to  the  experience  and  the  wisdom  of  the  present  Lord 
"  Chancellor  (Eldon),  that  he  had  not  followed  the  example  of  his  great 
"  predecessors,  and  of  himself  determined  what  alterations  in  the  practice 
(<  of  the  several  offices  of  the  court  may  now  be  usefully  made,  and  or- 
1  daincd  accordingly.'1     Chancery  Report.    Appendix  B.  p.  §07i 
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By  the  12th  George  II.,  c.  24,  the  Court  of  Chancery 
was  empowered  to  lay  out  upon  proper  securities  any 
part  of  the  suitors'  fund  not  exceeding  £35,000,  and  to 
apply  the  interest  towards  defraying  the  charges  of  the 
new  office  of  Accountant  General  of  the  court.  The 
Statute  4  George  III.,  c.  32,  granted  a  further  sum  of 
£5,000,  the  interest  to  he  applied  in  augmentation  of  the 
Accountant  General's  Salary  in  lieu  of  all  fees.  An 
act  5  George  III.,  c,  28,  invested  a  sum  of  £80,000  for 
the  increase  of  the  salaries  of  the  Masters  £200  per 
annum  each.  The  Salaries  of  the  Accountant  General 
and  his  suh-officers  were  further  increased  hy  9  George 
III.,  c.  19,  in  the  additional  investment  of  £20,000.  In 
1774  the  public  offices  of  the  Chancery  Six  Clerks,  the 
Registrar  and  Accountant  General  were  rebuilt  out  of 
the  monies  of  the  suitors'  fund;*  and  in  the  following 
year  an  act  vested  in  the  Accountant  General  and  his  suc- 
cessors part  of  the  garden  of  the  society  of  Lincoln's 
Inn  for  the  scite  of  those  offices. f  A  succeeding  Statute 
applied  a  further  portion  of  the  fund  for  rebuilding  the 
offices  of  the  Six  Clerks  in  Lincoln's  Inn  garden,  instead 
of  Chancery  Lane. J  In  1777,  a  statute  further  re- 
gulated the  disposition  of  this  fund  and  the  method  of 
granting  leases  of  the  Rolls'  estate.^  In  1792  another 
sum  of  £300,000  of  the  Suitors'  fund  was  appropriated 
by  act  of  parliament  and  placed  out  on  security,  and  the 
interest  applied  towards  the  expences  of  the  office  of 
Accountant  General,  for  building  offices  for  the  Masters 
in  ordinary  in  Chancery,  and  public  offices  and  record 
depositaries  for  the  Secretaries  of  the  Bankrupts  and 
Lunatics.  || 

*  14  Geo.  III.,  c.  43.  f  15  Geo.  Ill  ,  c.  22  ,  J  Ibid ,  e.  56, 

f  17  Geo.  Ill ,  c.  59.  ||  32  Geo.  III.,  c  42. 
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In  1809  stipends  and  retiring  pensions  were  provided 
out  of  the  Suitors'  Fund  for  the  two  senior  Registrars, 
the  clerks  in  the  Registrar's  office,  and  the  Master  of 
the  Report  office;  and  further  salaries  for  additional 
clerks  in  the  Report  office.* 

In  1810  another  sum  of  £200,000  was  appropriated 
for  building  offices  for  the  Examiners,  Cursitors,  Clerks 
of  the  Crown  and  Petty  Bag  office;  for  making  provi- 
sion for  such  of  the  Examiners,  Deputy  Examiners 
and  Clerks  incapacitated  by  age  or  infirmity,  and  for 
other   payments  to  several  of  those  officers. f 

In  1813  recourse  was  again  had  to  the  funds  of  the 
Suitors  u  lying  unemployed  in  the  Bank"  in  the  invest- 
ment of  £60,000  for  payment  Out  of  the  interest  monies 
of  the  salaries  of  the  Vice  Chancellor  and  his  under 
officers. J 

These,  and  various  other  charges  have  been  from  time 
to  time  grafted  on  this  growing  and  convenient  fund ; 
and  it  cannot  be  denied  that  the  funds  of  the  officers  of 
the  Court  of  Chancery  have  at  all  events  been  comfort- 
ably increased  by  these  numerous  statutes,  although  a 
corresponding  benefit  may  not  have  been  reaped  by  the 
Suitors.  A  considerable  mystery  hangs  over  the  growth, 
extent  and  use  of  the  Suitors*  Fund,  which  now  amounts 
to  a  great  and  increasing  sum.  In  1826  the  principal 
monies  of  the  whole  fund  Were  above  a  MILLION  ster- 
ling, vested  in  Bank  3  per  cent,  and  Reduced  Annui- 
ties, (an  appropriate  name  for  such  an  investment)  the 
annual  interest  of  which  was  then  £51,626.  lis.  Id.  and 
with  an  annual  payment  to  the  fund  of  £2,500.   (obliga- 

*  49  Geo.  III.,  c.  119.  f  50  Geo,  III ,  c,  114. 

t  53  Geo.  Ill ,  c.  24. 
3  C 
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tory  on  the  Lord  Chancellor  by  Statute  55  George  III. 
c.  25.)  formed  a  total  income  of  £54,126.  14s.  Id.  The 
annual  charges  on  the  fund  are  as  follows: — 


The  Vice  Chancellor 

Eleven  Masters 

Two  ditto  retired  - 

Public  office        - 

Accountant  General's  office     - 

Registrar's  office 

Report  office  - 

Examiners'  and  Petty  Bag  office 

Vice  Chancellor's  Assistants 


A  yearly  surplus  therefore  of  £23,646.  12s.  2<7.  exists.* 
With  such  an  accumulation  of  principal  and  interest 
belonging  to  nobody,  there  are  surely  ample  pecuniary 
means  in  aid  of  an  improved  system  of  remunerating  the 
officers  of  this  voracious  court5  and  for  the  effecting  of 
various  reforms  where  compensations  now  only  stand  in 
the  way. 

Although  no  general  legislative  measures  were  taken  for 
the  reform  of  the  law  during  the  reign  of  George  III., 
two  Parliamentary  Reports  require  an  especial  mention 
and  peculiar  commendation.  The  first,  dated  9th  April, 
1794,  is  a  "  Report  from  the  Committee  of  the  House 
of  Commons  appointed  to  inspect  the  Lords'  Journals 
in  relation  to  their  proceedings  on  the  trial  of  Warren 
Hastings,  Esq.  and  to  report  what  they  find  therein  to 

*  Chancery  Report,  Appendix  D.  p.  1146. 
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the  House,  and  particularly  to  report  the  several  matters 
which  have  occurred  since  the  commencement  of  the  said 
Prosecution,  and  which  have  in  their  opinion,  contribu- 
ted to  the  duration  thereof  to  the  present  time,  with  their 
observations  thereon.' •  This  valuable  document  is  ge- 
nerally believed  to  be  the  almost  exclusive  production  of 
Mr.  Burke.*  A  short  and  critical  account  is  given  of 
its  spirit  and  contents  in  Mill's  History  of  British 
India,  which  may  rank  with  the  most  original  and  va- 
luable historical  works  of  the  present  age.  Mr.  Mill 
there  speaks  of  the  Report  in  question  as  follows: — "  It 
*'  is  a  criticism  not  only  upon  this  trial,  but  upon  the 
"  law ;  a  thing,  in  this  country,  of  great  rarity,  from  a 
"  source  of  high  authority.  It  would  also  be  a  thing  of 
"  great  utility,  if  it  would  show  the  people  of  the  country, 
"  what  they  have  been  carefully  disciplined  not  to  believe, 
"  that  no  greater  service  can  be  rendered  to  the  commu- 
"  nity,  than  to  expose  the  abuses  of  the  law ;  without 
€i  which  the  hope  of  its  amendment  is  for  ever  excluded, 
"  The  view  is  incomplete,  and  but  superficial,  which 
u  Mr.  Burke,  who  was  the  author  of  the  document, 
"  takes,  even  of  that  small  portion  of  the  mass  of  abuses, 
u  of  which  he  had  occasion  to  complain.  He  neither 
Ci  stretched  his  eye  to  the  whole  of  the  subject,  nor  did 
u  he  carry  its  vision  to  the  bottom.  He  was  afraid.  He 
"  was  not  a  man  to  explore  a  new  and  dangerous  path 
"  without  associates.  *****  Acutely  sensible  how- 
"  ever  to  the  spur  of  the  occasion,  he  felt  the  abuses 
"  which  crossed  him  in  his  path.  These  he  has  displayed 
"  with  his  usual  felicity  of  language ;  and  these,  it  is  of 
"  importance,  with  respect  to  the  imitative  herd  of  man- 
"  kind  to  have   stamped  with   the   seal  of   his  rcpro- 

*  Sec  a  Reprint  iu  4to,  eu\  1821.  Burke's  Works,  vol.  vii.  p  537. 
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(i  bation.,,*  The  evils,  and  some  few  of  the  causes  of 
judicial  delays,  are  exposed  in  this  report.  The  value 
of  publicity  in  all  judicial  matters  is  distinctly  acknow- 
ledged and  recommended;  and  it  is  boldly  averred  that 
"  a  miserable  servitude  exists  wherever  the  law  is  un- 
certain or  unknorvn."  Some  important  and  valuable 
observations  are  made  on  the  rules  for  exclusion  of  evi- 
dence, and  the  Committee  denounce  the  irrational  legal 
technicalities,  "  supposed  strict  and  inflexible  rules  of 
proceeding  and  of  evidence,  which  appeared  to  them 
destructive  of  all  the  means  and  ends  of  justice."  This 
Report,  printed  by  order  of  Parliament,  was  afterwards 
published  by  Debrett  in  a  small  octavo  pamphlet;  and  iu 
that  shape,  Lord  Thurlow,  in  a  debate  in  the  House  of 
Lords,  22nd  May,  179-1,  alluded  to  the  publication  (it 
not  being  etiquette  to  notice  in  one  house  the  proceed- 
ings of  another)  and  denounced  it  as  "  a  pamphjet  pub- 
lished by  one  Debrett,  and  which  had  that  day  been  put 
into  his  hands,  reflecting  highly  upon  the  judges  and 
members  of  that  house;  it  was  disgraceful  and  indecent, 
such  as  he  thought  ought  never  to  pass  unpunished !" 
Thus  by  a  fiction  this  Ex -Chancellor  mendaciously 
spoke  of  a  report  of  a  committee  of  the  House  of  Com- 
mons, which  though  superficial  and  by  no  means  going 
to  the  root  of  the  evils  of  law,  yet  was  a  most  creditable 
production  for  such  an  assembly  at  such  a  period.  On 
the  day  after  this  speech,  delivered  by  Lord  Thurlow  in 
the  Lords,  Burke  noticed  the  side  wind  attack  on  the 
committee  and  himself,  and  vindicated  the  report  which 
he  stated  was  "deliberately  made."t     The  Report  and 

*  Mill's  British  India,  ed.  1820,  vol  v.  p.  231. 
|  History  of  Warren  Hastings's  Trial,  part.  vii.  p.  117,  118* 
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these  concurrent  proceedings  are  well  worth  perusal  by 
all  who  feel  interested  in  the  past  or  present  efforts  to 
improve  the  Laws  of  England. 

The  increase  of  the  Statutes  in  the  reign  of  George 
III.  has  been  almost  incredible.  Nine  thousand  nine 
hundred  and  eighty  distinct  Public  enactments  have 
been  added ;  and  five  thousand  two  hundred  and  fifty- 
seven  Private  Acts  !  In  the  seven  years  of  the  present 
reign  a  similar  multiplication  is  taking  place:  one  thou- 
sand seven  hundred  and  thirty-three  Public  and  three 
hundred  and  sixty  Private  Acts  have  been  already 
passed!  Some  future  observations  will  be  made  on 
this  great  evil,  and  on  the  total  want  of  consolidation  of 
the  written  law  and  means  of  reference  to  its  volumi- 
nous and  confused  details.  It  is  however  most  agree- 
able to  record  in  this  chapter,  the  valuable  Parliamen- 
tary "  Report  from  the  Committee  upon  Temporary 
Laws,  Expired  or  Expiring,"*  delivered  to  the  House  of 
Commons,  May  12th,  1796,  the  chief  labour  and  compo- 
sition of  which  is  generally  ascribed,  with  corresponding 
praise,  to  the  late  speaker,  Mr.  Charles  Abbott,  now 
Lord  Colchester.  To  the  expositions  and  recommen- 
dations of  this  Report,f  the  public  are  probably  in- 
debted for  the  subsequent  partial  publication  of  the 
Statutes  at  large,  j  and  for  the  few  legislative  measiires 
of  repeal  and  consolidation  introduced  into  Parliament, 
during  the  last  few  years,  and  so  laudably  continued 
by  Mr.  Peel. 

*  See  the  reprinted  Edition  of  the  Commons'  Reports,  vol.  xiv.  p.  34. 

f  Extracts  in  Appendix,  No.  7. 

%  The  Statutes  from  Magna  Charta  to  1714,  9  vols,  with  Alphabetical 
Index,  prepared  by  the  Record  Commissioners. 
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Such  is  the  brief  history  of  the  English  Chancery, 
which  for  centuries  has  been  designated,  with  what 
justice  the  reader  will  judge,  as  the  Infernal  Court. 
Such  also  as  here  narrated  were  the  personal  and  ju- 
dicial characters  of  its  Chancellors,  notwithstanding 
an  eminent  legal  writer  has  asserted  that  "  the  Chan- 
cellor always  is,  and  must  be,  of  transcendent  talent  !* 
These  pages  indisputably  prove  that  the  abuses 
of  the  jurisdiction  are  inherent  in  the  system,  that 
the  evils  have  been  continually  increasing,  and  that 
every  remedial  attempt  has  been  hitherto  abortive. 
Lawyers,  Historians  and  Divines  have  alike  recorded 
and  protested  against  the  miseries  endured  by  the  "  un- 
happy suitors;"  and  Warburton,  the  great  heresiarch, 
emphatically  said  that  he  should  rather  hear  the  last 
trumpet  sound  to  announce  the  final  judgment  of 
mankind,  than  be  involved  in  a  suit  in  the  Court  of 
Chancery. f 

The  contemporary  Reporters  of  the  two  reigns  are  as 
follows : — 

GEORGE  III.— 17(30. 


Acton  (Appeal  Cases),  49,  50 
Ambler  (Chan,  and  Exch.),  1 

to  24 
Anstruther  (Exch.)  32  to  37 
Ball  and  Beatty  (Irish  Chan.) 

47  to  5L 
Baraewall&  Alderson(K.B.), 

58  to  60 


Blackstone,  Sir  AY.  (K.  B.  & 

C.  P.),  1  to  20 
Blackstone  (C.  P.  and  Exch. 

Chamb.),  28  to  36 
Bligh  (Appeals,  H.  of  Lords) 
Bosanquet  and  Puller  (C.  P. 

Exchequer  and    Chancery), 

37  to  44 


*  Maddock's  Treatise,  prcf.  p.  xi. 

■\  "  The  Law  is  eternal.  But  wc  poor  mortals  have  an  end:  and,  with  it, 
all  our  miseries  j  of  which  a  law  suit  is  not  the  least."  Warburton.  Let- 
ters to  Lfurd.     letter  LV. 
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Bosanquet  and  Puller's  new 

Reports  (C.  P.  and  Exeh. 

Chamb.)  44  to  47 
Broderip&  Bingham  (C.P.), 

59  to  GO 
Brown  (Chancery),  18  to  34 
Brown  (Parliamentary  cases), 

1  to  40 
Buck  (Bankruptcy J,  56  to  60 
Burrow  (K.  B.),  1  to  12 
Burrow    (Settlement    Cases, 

K.  B.),  1  to  16 
Caldecot  (Settlement  Cases, 

K.  B.),  17  to  26 
Campbell  (Nisi  Prius,  (K.  B. 

C.  P.  and  Home  Circuit), 

47  to  55 
Cases  of  Practice  (K.  B.),  1 

to  14 
Chitty  (K.  B.),  47  to  60 
Cooper  (Chancery),  55 
Corbett  &  Daniel  (Elections 

before  Committees  of  the 

H.  C.) 
Cowper  (K.  B.)  14  to  18 
Cox  (Chancery),  23  to  36 
Dickens  (Chancery),  1  to  38 
Douglass  (K.  B.),  19  to  21 
Dodson  (Admiralty),  51  to  55 
Dow  (House  of  Lords),   53 

to  58 
Durnford  and  East  (K.  B.), 

26  to  40 
East  (K.  B.),  41  to  52 
Edwards  (Admiralty),  48,  49 
Eden  (Cllancery),  1  to  7 
Espinasse  (Nisi  Prius,  K.  B. 

C.  P.  and  Home  Cir.),  33 

to  47 
Forrest  (Exchequer),  41 
Eraser  (Elections  before  Com- 
mittees,   House    of    Com- 
mons), 32 
Gow  (Nisi  Prius,  C.  P.)  59 

and  60 


Haggard  (Consistory  Court), 

29  to  60 

Holt  (Nisi  Prius,  C.  P.  and 

North  Cir.),  55  to  58 
Jacob  and  Walker  (Chan.),  60 
Kcnyon  (K.  B.  &c.) 
Leach's  Crown  cases,  1  to  55 
Lofft(K.B.  C.P.  Sf  Chan.), 

12  to  14 
Luders(Electionsbefore  Com- 
mittees, H.  C),  25  to  30 
Marshall's  (C.  P.),  54  to  57 
Maddock   (Vice    Chancellor), 

55  to  60 
Maule  and  Selwyn  (K.  B.)> 

53  to  56 
Mefivale  (Chancery),  55  to  58 
Moore  (C.  P.),  57  to  60 
Nolan  (K.  B.),  32  to  34 
Parker  (Exchequer),  1  to  6 
Peake  (Nisi  Prius,  K.  B.j, 

30  to  35 

Peckwell    (Elections    before 

Committees,  H. Commons), 

45,46 
Phillimorc  (Ecclesiastical), 

48  to  60 
Price  (Exchequer),  54  to  60 
Robinson  (Admiralty),  39  to 

48 
Rose  (Bankruptcy),  50  to  56 
Schoales  and    Lefroy   (Irish 

Chan.),  42  to  44 
Smith  (K.  B.  and  Chancery), 

44  to  46 
Starkie  (Nisi   Prius,    K.  B. 

p.  P.  and  North  Cir.),  55 

to  59 
Swanston  (Chan.),  58  to  60 
Taunton  (C.  P.),  48  to  57 
Vesey,  jun.  (Chancery),  29  to 

52 
Vesey  and  Bcamcs(  Chancery), 

51  to  54 
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Wilson  (K.  B.  and  C.  P.),  1 
to  14 

Wilson  (Chancery),  58  to  (50 


Wilson  (Exchequer),  57 
Wightwick's  Renorts(Exch.), 
50  to  51 


GEORGE  IV.,  1820. 


Addams  (Ecclesiastical),  2  to 

5 
Barnewell  and  Alderson  (K. 

B.),  1  to  3 
Barnewell  and  Cresswell  (K. 

B.),  4  to  7 
Broderip  &  Bingham  (C.  P.), 

lto3 
Chitty  (K.  B.),  1  to  3 
Daniels  (Exchequer) 
Dowling  and   Ryland    (Nisi 

Prius,   K.  B.   and   Home 

Cir.)>  2,  3 


Dowling  and  Ryland  (K.  B.)? 

2  to  7 
Glyn  4*  Jameson  (Bankruptcy) 
Jacob  and  Walker  (  Chancery  ) 
Maddock    (Vice  Chancellor  J, 

1  to  2 
Moore  (C.  P.),l  to  6 
Phillimore  (Ecclesiastical)  1, 

2 
Price  (Exchequer),  1  to  6 
Symons  fy  Stuart  (  Vice  Chan- 
cellors J,  2  to  7 
Wilson  (Chancery)  1 
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CHAPTER  XIII 


ON    THE    JURISDICTION    OF    THE    COURT    OF    CHANCERY 

AND    ON    THE    PRACTICAL    MEANS    OF    IMPROVING 

ITS    ADMINISTRATION    OF   JUSTICE. 


Tt  is  difficult  to  discover  by  what  means  the  Courts  of  Justice  in  England, 
usually  termed  Courts  of  Equity,  have  obtained  the  jurisdiction  which 
they  now  exercise.  Their  authority  and  the  extent  of  it  have  been  subjects 
of  much  question;  but  time  has  given  them  full  establishment,  and  the 
limits  of  their  duty  seem  now  to  be  in  a  great  degree,  though  perhaps  not 
completely  ascertained.  *  *  *  It  is  not  a  very  easy  task  to  describe  the 
jurisdiction  of  our  Courts  of  Equity.     Those  who  have  attempted  it  have 


generally  failed. — Lord  RedesdaW a 
1795,  p.l. 

Equity  thus  depending,  essen- 
tially, upon  the  particular  circum- 
stances of  each  individual  case,  there 
can  be  no  established  rules  and  fixed 


Treatise  on  Equity  Pleadings,  ed. 

Once  more;  it  has  been  said  that 
a  Court  of  Equity  is  not  bound  by 
rules  or  precedents,  but  acts  from 
the  opinion  of  the  judge,  founded 


precepts  of  equity  laid  down,  with-      on  the  circumstances  of  every  par- 
ont  destroying  its  very  essence  and      ticulai*  case.     Whereas  the  system  of 


reducing  it  to  a  positive  law.— 
Blackstone,  Commentaries,  vol.  i. 
Introduction,  sec.  ii. 

What  Equity  is,  and  how  impos- 
sible in  its  very  essence  to  be  reduced 
to  stated  rules,  hath  been  shewn  in 
the  preceding  section.— -Ibid,  intro- 
duction, sec.  iii. 


our  courts  of  equity  is  a  laboured 
connected  system,  governed  by  esta- 
blished rules,  and  bound  down  by 
precedents,  from  which  they  do  not 
depart,  although  the  reason  of  some, 
of  them  may  perhaps  be  liable  to  ob- 
jection ! — Blackstone,  Commenta- 
ries vol.  iii.  c.  27. 


The  chapters  of  this  work  have  manifested  that  the 
rust  of  barbarism  corrodes  the  vitals  of  English  justice. 
When  Erasmus  had  read  one  of  our  law  books  he  is  said 
to  have  pronounced  the  British  Lawyers   "  doctissimum 
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Genus  i  ndoctissimorum  Hominum"  or  as  Horace  Wal- 
pole  says,  the  Lawyers  find  Law  in  what  no  man  else 
finds  Sense.* 

Of  the  origin  of  each  particular  Equity  jurisdiction 
it  is  not  pretended  to  treat,  but  an  analytical  and  brief 
dissection  of  the  principles  and  authority  of  the  Court 
of  Chancery  will  give  the  reader  some  insight  into 
the  nature  and  quantity  of  business  before  it,  and  of 
the  means  of  a  beneficial  subdivision  of  the  labour  and 
jurisdictions.  All  the  various  jurisdictions  of  the  Eng- 
lish Court  of  Chancery  are  classed  under  the  follow- 
ing heads : — 


I.  COMMON    LAW   JURISDIC- 

TION   OF    THE     CHAN- 
CELLOR. 

II.  EQUITY       JURISDICTION 

OF        THE        CHANCEL- 
LOR. 


III.  STATUTORY     JURISDIC- 

TION    OF    THE    CHAN- 
CELLOR. 

IV.  SPECIALLY    DELEGATED 

JURISDICTION  OF  THE 
CHANCELLOR. 


I. — Common  Law  Jurisdiction.  The  Chancellor  is 
by  the  common  law,  invested  with  various  powers.  He 
is  a  privy  counsellor,  and  prolocutor  or  speaker  of  the 
house  of  lords  ;  patron  of  the  King's  livings,  and  has 
various  common  law  jurisdictions,  the  subjects  of  dis- 
cussion in  the  court  of  Chancery  ;  but  the  examination 
of  which  is  not  the  immediate  object  of  the  present  en- 

*  Leges  Anglian  plena?,  sunt  tricarum,  ambiguitarum,  sibique  contrariae; 
fuerunt  siquidem  excogitatse,  atque  sancitse  a  Normannis,  quibus  nulla 
gens  magis  litigiosa,  atque  incontroversiis  mactiinandis  ac  proferendis 
fallacior  reperiri  potest — The  Laws  of  England  are  full  of  tricks,  doubts 
and  contradictions;  they  were  invented  and  introduced  by  the  Normans, 
who  were  of  all  nations  the  most  litigious,  and  the  most  subtle  in  inventing 
and  carrying  on  litigation.    Philip.  Honor. 
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quiry.  They  will  be  found  particularized  by  Maddock.* 
Although  bearing-  a  small  proportion  to  the  equity  juris- 
diction they  occupy  a  considerable  portion  of  attention. 
The  historical  pages  of  this  volume  have  it  is  presumed, 
by  an  accumulation  of  facts,  indisputably  proved  the 
gross  inconsistency  of  the  union  of  the  political  and 
judicial  characters.  By  their  unnatural  junction  in  an 
English  Chancellor  integrity  is  subject  to  constant 
temptation,  if  not  to  continual  sacrifice.  The  aptitude 
of  the  judicial  officer  is  greatly  lessened  by  the  poli- 
tical inroads  on  his  time  and  the  distraction  of  his 
attention.  The  beach  and  the  woolsack  might  at  least 
be  so  far  separated  as  to  sever  the  offices  of  chancellor 
and  prolocutor  of  the  house  of  lords.  No  single  reason 
can  be  adduced  for  the  presidency  of  the  Peers  being 
vested  in  the  Lord  Chancellor,  which  would  not  be 
fully  answered  by  that  Law-lord  having  a  seat  virtute 
officii  in  the  upper  house  without  the  presidentship,  by 
which  the  legislature  would  derive  as  much  benefit  from 
his  simple  character  of  legislator  as  from  his  present 
office  of  prolocutor.  Nor  can  any  valid  reason  be 
assigned  why  the  Lord  Chancellor  should  be  necessarily 
and  for  general  purposes  a  cabinet  minister.  If  such 
a  legal  member  of  the  ministerial  and  royal  councils  is 
necessary,  why  not  select  and  appoint  a  law  lord  for  the 
separate  and  more  deliberate  performance  of  such  re- 
quisite duties  ?  The  judicial  character  of  the  chancellor 
surely  cannot  gain  more  by  the  dignity  or  political  power 
arising  from  its  connexion  with  the  cabinet  than  it  loses 
by  dependence  and  distracted  attention.  The  Chief 
Justices  of  the  courts  of  King's  Bench  and  Common 
Pleas,  and  the  chief  Baron  of  the  Exchequer,  better 
perform  their  judicial  duties,  and  equally  acquire  public 

*  Treatise  on  the  Principles  and  Practice  of  the  High  Court  of  Chan 
eery,  vol.  i,  chap.  i. 
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respect  in  their  personal  and  judicial  characters,  without 
being  members  of  the  cabinet ;  nay,  without  even  any 
station  in  the  house  of  lords.  The  decisions  of  Sir 
Charles  Abbott  were  as  sound  and  honest,  and  as  satis- 
factory to  the  public  as  are  those  of  Lord  Tenterden.  In 
short,  every  argument  and  constitutional  objection  to 
political  connection  and  influence  in  the  offices  of  Com- 
mon Law  Judges  equally  applies  to  the  judges  of  the 
Courts  of  Equity — if  possible  in  a  stronger  degree,  in 
as  much  as  the  property  of  the  subject  is  more  exten- 
sively involved.*  Every  argument  for  the  permanency 
of  the  judicial  office  bears  equally  on  both  classes  of 
judges;  in  some  respects  still  more  on  the  Chancellor, 
since,  as  the  business  of  his  jurisdiction  seems  to  be 
peculiarly  subject  to  the  law  of  gravitation,  the  evils 
of  change  are  correspondingly  aggravated.  The  same 
observation  affects  the  lower  offices  under  the  patro- 
nage of  the  Lord  Chancellor.  On  any  resignation, 
removal  or  death  of  a  chancellor,  numerous  important 
officers,  however  great  their  general  aptitude,  are  sum- 
marily displaced,  and  persons  certainly  inexperienced, 
frequently  ineligible,  are  preferred !  If  the  retiring 
officers  have  not  pensions  they  are  cruelly  used;  and 
the  consequence  is,  that  few  intelligent  persons  com- 
petent to  discharge  the  duties  of  various  important 
offices,  will  accept  stations  of  such  uncertain  tenure :  if 
they  have  pensions,  an  unnecessary  and  reprehensible 
cost  is  entailed  on  the  nation.  All  these  under  officers 
should  hold  qnam  diu  bene  se  gesserint, 

II. — Equity  Jurisdiction.  This  class  of  the  duties 
of  the  Chancellor  chiefly  consists   of  Chancery   suits, 

*  "  The  Suits  determined  every  year  in  the  Court  of  Chancery,  are  of 
much  greater  value  with  respect  to  the  subjects'  property,  than  the  suits 
that  are  determined  in  all  the  other  courts." — Cooper's  Treatise  on  Equity 
Pleading,  ed.  l&OP,  pref.  p.  v. 
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and  litigation  properly  so  called  ;  or  as  simply  arranged 
by  Maddock  under  sLv  heads  : — 


1.  Accident 

2.  Account 

3.  Fraud 


4.  Infants 

5.  Specific  Performance 

6.  Trusts. 


The  great  increase  of  this  branch  of  the  jurisdiction 
is  evinced  in  the  following  "  Account  of  the  number 
of  Bills  filed  in  the  years  1799,  1800,  and  1801,  1821, 

1822,  and  1825"—*  viz. 

1799  -     1,295 

1800  ----.---  1,394 

1801  __------     1,332 

An  Account  of  Bills  filed  from  the  first  day  of 

Trinity  Term,  1821,  to  the  last  day  of  Eas- 
ter Term,  1822,  both  days  inclusive     ~         -     2,202 
The  like  Account,  from  the  first  day  of  Trinity 
Term,  1822,  to  the  last  day  of  Easter  Term, 

1823  -         -         _         _       '  -         .         -     2,286 
The  like  Account,  from  the  first  day  of  Trinity 

Term,  1823,  to  the  last  day  of  Easter  Term, 

1824  _-----.     2,338 

A  parliamentary  return  of  the  comparative  number  of 
Decrees,  Dismissions  on  Hearing,  and  Dismissions  for 
want  of  Prosecution,  in  the  court  of  Chancery,  also  dis- 
plays the  same  increase. 


Dismissions  for  want 

Decrees. 

Dismissions. 

of  Prosecution. 

1800 

—      266 

— 

25 

—             88 

1823 

—     446 

— 

31 

—           168 

*  See  Chancery  Commission,  Appendix  D.  No.  2. 
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In  the  year  1799  the  number  of  Common  and  Special 
Injunctions  was  34;  for  a  similar  period  in  1821  they 
were  174 ;  and  in  1823  upwards  of  200. 

Now,  in  the  examination  of  this  extensive  and  various 
jurisdiction  of  the  Court  of  Chancery  it  is  impossible 
not  to  perceive  the  improvement  which  would  result 
from  numerous  and  practicable  reforms  tending  to 
remove  the  CAUSES  of  litigation ;  or  in  other  words 
lessening  the  subjects  of  equity  jurisdiction.  The 
state  of  the  English  Laws  of  Real  Property  imme- 
diately presents  itself  as  an  important  and  needful 
object  for  examination  and  improvement.  The  bold 
and  useful  publication  by  Mr.  Humphreys  on  this 
subject  is  a  recent  and  practical  demonstration  of 
the  anomalous  and  defective  state  of  those  laws,  and 
of  the  easy  means  of  their  improvement.*  And  how 
much  this  review  and  amendment  would  relieve  the 
pressure  of  business  in  the  Court  of  Chancery  is 
acknowledged,  though  in  a  most  cursory  way  by  no 
means  befitting  its  importance,  in  the  Chancery  Report : 
"  Before,  however,  we  close  this  part  of  the  Report,  we 
"  trust  that  we  may  be  permitted  to  observe  upon  one 
"  other  point,  immediately  connected  with  the  subject  of 
"  it.  No  person  can  have  had  much  experience  in  courts 
"  of  Equity,  without  feeling  that  many  suits  owe  their 
"  origin  to,  and  many  others   are  greatly  protracted  by 

*  "  Observations  on  the  actual  state  of  the  Laws  of  Real  Property  5  with 
the  outlines  of  a  Code.  By  James  Humphreys,  Esq.  London,  1826." — A 
controversial  reply  to  this  work  has  been  published  by -Mr.  Sugden.  It 
is  lamentable  to  observe  in  bis  ill  digested  and  prejudiced  strictures  on 
Mr.  Humphreys's  volume  the  effects  of  professional  narrowness  of  mind 
in  the  same  author  wrho  in  his  Appendix  No  1,  exhibits  such  an  admirable 
outline  and  analysis  of  the  system  of  conveyancing  and  law  of  real  pro- 
perty. 
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u  questions  arising  from  the  niceties  and  subtleties  of 
"  the  law  and  practice  of  Conveyancing".  Any  altera- 
"  tion  in  this  system  must  be  made  with  the  greatest 
"  caution  ;  but,  as  connected  with  the  object  of  saving 
"  time  and  expense  to  suitors  in  the  court  of  Chancery, 
ei  we  venture  to  submit  to  Your  Majesty's  consideration, 
"  whether  it  might  not  be  proper  to  commit  to  competent 
"  persons  the  task  of  examining  this  part  of  our  Law, 
"  with  a  view  to  determining  if  any  improvement  may 
"  safely  be  made  in  it,  which  might  lessen  the  expense, 
"  and  narrow  the  field  of  litigation  respecting  the  trans- 
"  fer  of  Property.* 

Mr.  Humphreys  has  clearly  shewn  that  the  laws  of 
real  property  may  be  freed  from  various  technical  and 
unnecessary  distinctions  of  tenure,  nominal  ownership 
and  jurisdiction;  that  the  rules  of  succession  may 
be  more  simple  and  uniform ;  that  the  power  of  alie- 
nation might  be  less  restrained,  and  its  mode  brought 
to  bear  more  immediately  on  the  object;  that  nu- 
merous acts  might  be  done  and  the  object  effected 
more  directly  with  its  real  name  and  character,  instead 
of  adopting  the  present  circuitous  means  of  legal  fiction 
and  nominal  interest ;  consequently,  that  much  equitable 
interference  in  such  reforms  would  be  entirely  saved. 
All  the  absurdities  originating  in  the  feudal  tenures, 
with  their  burdensome  privileges  might  be  advantage- 
ously and  easily  abolished.  All  the  fictitious  formulae  of 
Uses  amd  Trusts  might  be  now  safely  exchanged  for  short 
and  simple  forms  of  the  history  of  a  fact  instead  of  a 
fiction:  the  doctrines  of  Recoveries  and  Fines,  might  give 
way  to  common  sense,  with  the  attendant  consequence  of 
a  great  saving  of  litigation,  expence  and  delay.     The 

*  Chancery  Report,  p.  34. 
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Copyhold  tenures  might  be  extinguished,  or  at  all  events 
greatly  improved  with  equal  justice  and  gain  to  the 
Manorial  lord  and  Copyholder.*  It  is  not  within  the 
province  or  space  of  this  volume  to  specify  or  detail  any 
plans  for  the  improvement  of  the  law  of  real  property  ; 
but  it  is  notorious  that  the  difficulty  of  completing  titles 
is  annually  and  frightfully  increasing.    The  obscurity  ami 

*  The  following  observations,  from  the  prefaces  of  Watkins's  Treatise  on 
Copyholds,  on  the  contradiction  of  cases  and  precedents,  give  rise  to  many 
reflections. — "  He  has  endeavoured  to  extract  something  at  least  like  con- 
"  sistency  from  the  crude  mass  of  matter  which  the  books  afford.  He  has 
"  even  endeavoured  to  reconcile  the  jarring  and  discordant  cases  on  several 
"  points  which  he  had  to  consider;  but  this  he  must  confess,  sometimes 
"  appeared  to  be  rather  out  of  the  reach  of  the  powers  usually  allotted  to 
"humanity;  and  which  he  consequently  could  only  lament.  He  has  en- 
"  deavoured  also  to  reduce  some  cases  to  acknowledged  principles,  and  to 
"  rescue  others  from  the  clouds  of  mystery  in  which  they  had  been  so  long 
"  enwrapped.  And  if  he  has  been  guilty  of  unusual  freedom  in  so  doing, 
"  in  calling  in  question  the  doctrines  consecrated  by  time  or  by  authority 
"  (as  it  is  too  frequently  termed;  as  if  anything  could  be  an  authoiity 
"  against  truth  !)  but  which  perhaps,  had  nothing  but  time  or  such  autho- 
"  rity  to  consecrate  them,  he  can  only  say  that  he  is  sorry  that  such  free- 
"  dom  had  not  been  exerted  by  others  before  hirh,  rather  than  left  unexerted 
"  'till  so  late  a  day  " — Waihins  on  Copyholds,  vol.  i   pref. 

Again  in  the  preface  to  the  second  volume  Mr.  Watkins  states  that  "  He 
"  has  been  brief;  and,  where  the  subject  permitted  him  he  has  endeavoured 
"  to  extract  consistency.  This  he  found  however  was  not  always  even  to  be 
*  hoped  for.  He  found  reporter  against  reporter,  and  case  against  case. 
'*  He  found  consequences  continue  when  their  causes  had  ceased.  He 
"  found  conclusions,  which  justly  followed  from  premises  which  once  ex- 
"  isted,  applied  to  instances  in  which  those  premises  could  not  exist.  He 
"  found  arbitrary  assertion  adopted  by  servility,  cherished  by  prejudice, 
'"'  and  at  length  matured  into  doctrines  whose  law  could  not  be  questioned, 
"  but  whose  absurdity  was  too  apparent  to  be  denied.  It  must  not,  there- 
"  fore,  be  wondered  at,  if,  when  so  situated,  he  has  in  some  instances,  left 
"  the  law  in  all  its  glorious  uncertainty;  and  to  such  uncertainty  must  it 
"  always  be  subject,  while  we  consider  common  sense  as  subservient  to 
"  precedent,  and  suffer  the  blunders  of  one  age  to  be  the  criteria  of  right 
"  in  another. — Ibid*  vol.  ii.  pref. 
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prolixity  of  conveyances  and  the  forms  of  deeds  are  at 
variance  with  sense  and  the  English  language,  and  every 
other  construction  of  written  instruments.  The  cus- 
tomary accumulation  of  words  and  synonimous  expres- 
sions, and  the  innumerable  covenants  and  provisionary 
clauses  are  operose  forms  merely  retained  from  custom, 
(handed  down  from  father  to  son)  chiefly  from  fear  in 
the  practitioner  of  deviating  from  precedent  and  the  mul- 
titudes of  cases  and  judicial  decisions  which  perplex  and 
puzzle.  If  conveyances,  wills  and  all  written  instruments 
were  construed  in  courts  of  law  according  to  their  plain 
and  intended  import,  instead  of  with  technical  refinement 
to  accommodate  them  to  particular  cases,  or  to  reconcile 
them  to  obsolete  principles  of  law,  great  advantages 
would  result  and  torrents  of  litigation  dry  up.  Gene- 
ral and  Common  covenants,  for  example,  might  be  em- 
bodied in  short  Statutes,  and  a  simple  reference  to  the 
statute  in  all  ordinary  cases  would  save  the  special  and 
verbal  recital  of  the  clause.  Some  of  the  most  formida- 
ble, expensive  and  insuperable  obstacles  now  attendant 
on  perfecting  titles  are  the  difficulties  of  ascertaining  and 
attesting  the  births,  marriages  and  deaths  of  parties. 
Almost  all  this  evil  might  be  remedied  by  the  establish- 
ment of  civil  parochial  and  local  Registers  for  recording, 
under  imperative  acts  of  parliament,  all  births,  marriages 
and  deaths,  instead  of  the  present  defective  mode  of 
clerical  registry,  where  the  records  are  ill  kept,  and 
continually  exposed  by  ignorant  parish  clerks  to  falsifi- 
cation by  erasure  and  addition.  Numerous  statutes  have 
partially  provided  for  this  important  object,  and  dur- 
ing the  Protectorate  a  complete  National  Registry  was 
established  in  every  parish.*     It  has  been  recommended 

•  ScobelPs  Acts.    Anno.  1653.  chap.  6. 
3  E 
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by  many  intelligent  writers  on  various  oilier  accounts, 
but  the  legal  advantages  alone  arc  sufficient  to  dictate 
its  early  legislative  adoption. * 

Another  most  important  practicable  remedial  reform 
and  preventive  of  litigation  would  result  from  the  gene- 
ral establishment  throughout  the  kingdom  of  a  Registry 
of  all  titles  "and  conveyances  of  lands  The  principle 
has  most  strangely  encountered  tire  opposition  and 
prejudices  of  the  "  Country  Gentlemen,"  a  class  of 
Englishmen  always  most  sensitively  alive  to  what  they 
conceive  to  be  their  interest,  but  not  equally  informed 
in  what  that  interest  really  consists.  The  great  ob- 
jection is  the  exposure  of  their  affairs.  Fortunately 
not  theory  only  but  experience  proves  the  benefits  of 
such  Registries.  They  subsist,  as  already  noticed,  in 
Middlesex  and  Yorkshire.  In  Ireland  the  advantages 
are  general  and  palpable.  In  Scotland  the  long  practi- 
cal experience  of  the  register  of  lands  for  several  hundred 
years,  is  most  decidedly  in  favour  of  the  principle,  and 
the  benefits  are  indisputable  in  the  consequent  simpli- 
city of  titles  and  the  brevity  of  deeds. f  The  English 
public  are  reconciled  to  the  publicity  of  recording  wills, 
and  the  same  good  results  would  follow  the  establishment 
of  registers  of  real  property,  viz.  that  all  useful  publi- 
city would  be  accomplished,  and  injurious  or  idle  curiosity 
would  be  unheard  of.  But  admitting  the  existence  of 
some  evils  in  a  general  system  of  registry  such  as  that 
contended  for,  how  greatly  do  the  benefits  preponderate? 

*  See  "  Observations  on  Marriages,  Baptisms  and  Burials,  as  preserved 
in  Parochial  Registers,  &c.  by  Ralph  Big-land,  Esq.  Somerset  Herald. 
London,  1764"  4 to. 

f  Stewart's  Index  and  Abridgement  of  the  Scotch  Statutes,  ed.  1702, 
p  240,  Art.  Registration  See  also  Erskine"s  Principles  of  the  Law  of 
Scotland,  book  ii.  tit.  3,  Of  Hereditable  Bights. 
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The  Land  Owner  would  encrease  the  value  of  his  pro- 
perty by  simplifying'  and  confirming*  the  title  to  it,  and  by 
facilitating  the  means  of  settling,  changing  or  selling  it : 
the  Monied  Man  would  gain  by  the  multiplication,  cer- 
tainty, and  security  of  landed  securities  :  the  Lawyer,  the 
practitioner  of  the  craft,  would  gain,  if  he  could  but  see 
it,  by  the  decrease  of  his  responsibility  and  the  increased 
passage  of  property  resulting  from  facility  of  transfer.* 
In  various  parts  of  the  continent  District  Registers  have 
been  adopted,  and  in  the  United  States  of  North  America, 
aided  by  the  simplicity  of  titles  so  recent,  the  advantages 
are  universally  adopted  and  acknowledged. 

Is  the  system  of  registry  beneficial  in  Middlesex  and 
Yorkshire?  and,  if  so,  why  should  it  not  be  extended 
throughout  the  kingdom  ?  If  the  sanction  of  antiquity  is 
sought,  if  the  cry  of  innovation  is  the  only  reply  to  argu- 
ment, a  complete  answer  maybe  pleaded  in  ancient  custom 
and  the  notoriety  of  the  first  acts  of  alienation  of  land. 
The  original  mode  of  transferring  landed  property  was  the 
most  public,  coram  paribus  de  vicineto.  "  At  first  many 
<c  lands  and  estates  were  collated  or  bestowed  by  bare 
"  word  of  mouth,  without  writing  or  charter,  only  with 
"  the  lords'  sword  or  helmet,  or  a  horn  or  a  cup  ;  and 
"  very  many  times  with  a  spur,  with  a  currycomb,  with 

*  "  The  troubles  and  hazards  of  titles  must  continually  increase,  until 
they  are  reduced  to  a  greater  certainty  by  a  registry.  But  then  as  a 
registry  would  reduce  the  incertainty  of  titles,  it  must  thereby  take  away 
the  delays  in  conveyanceing,  and  consequently  abridge  the  charges:  for  as 
the  Pharisees  made  long  prayers,  as  a  pretence  or  equivalent  for  devouring 
widows  houses:  so  practicers  in  the  law  must  make  out  long  bills,  on  pre- 
tence for  demanding  large  fees:  like  some  tooth  drawers,  who  drag  their 
patients  by  the  jaws  about  the  room,  to  shew  them  how  hardly  thej'  earn 
their  money.  To  cure  a  deficiency  in  titles  would  be  as  fatal  to  convey- 
ancers, as  the  cure  of  a  lame  leg  to  a  beggar. — AsgilVs  Essay  on  a  He* 
gisiry  for  Lands,  1720,  Svo.  p.  22. 
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u  a  bow,  and  some  with  an  arrow  :  but  these  things  were 
"id  the  beginning  of  the  Norman  reign."*  In  the 
early  feoffments,  livery  of  seizin  was  made  coram  pari- 
bus de  vicineto,  who  indorsed  on  the  back  of  the  deed 
their  attestation  of  the  name,  place  and  time  of  trans- 
fer^ 

Publicity  was  therefore  originally  the  essential  prin- 
ciple of  all  transfers  and  alienations  of  landed  property; 
and  secrecy  a  modern  innovation.  J  Gilbert  in  his  learned 
Treatise  of  Tenures,  says  ?'  I  have  clearly  explained 
"  the  reason  of  those  public  ceremonies  and  acts  of 
f  notoriety,  required  by  the  feudal  law,  for  the  acquiring 
ff  possessing,  and  transferring  of  feuds,  and  which  for- 
"  merly  were  equally  requisite  in  our  common  law 
"  tenures,  vi^.  liveries,  attornments,  &c. ;  the  disuse 
"  whereof  has  not  only  occasioned  an  uncertainty  in 
"  many  titles  and  estates,  but  also  introduced  that  mis- 
"  chievous  practice  of  private  and  secret  feoffments,  by 
ff  lease  and  release,  covenants  to  uses,  &c.  and  which  in 
"  consequence,  has  introduced  a  deluge  of  perjuries, 
"  forgeries,  and  other  corruptions  over  the  common  law, 
"  and  which  can  never  be  rectified,  or  the  mischief  re- 
"  dressed,  till  the  common  law  be,  in  that  particular, 
"  restored  to  the  antient  method  of  passing  estates  in 
"pais,  or  by  some  public  act  of  notoriety."  The  uses 
of  Registration  have  been  recently  briefly  set  forth  in 

*  Selden.  Janus  Anglorum,  c.  3,  p.  54. 

f  Blackst.  Com.b.  2.— Dairy m pie's  Feudal  Law. 

J  Indeed  there  may  be  said  to  have  been  of  old  a  real  Registry,  for  in 
the  extreme  ignorance  of  the  Anglo-Saxon  age,  the  County  or  Hundred 
Court  was  the  place  of  all  transfer  of  property.  Deeds  were  scarce,  and 
the  most  important  are  said  to  have  been  inserted  in  the  blank  leaves  of  the 
Parish  Bible,  with  an  imprecation  on  alt  those  who  should  be  found  guilty 
of  falsifying  them. — Hiches,  Dissert.  Epist. 
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an  excellent  review  of  Mr.  Humphreys's  volume  by  Mr. 
Bentham,  *  viz. — 1.  Security  to  the  owner  of  an  estate 
against  accident,  by  preservation  of  documentary  evi- 
dences from  loss  and  destruction. — 2.  Protection  to  the 
public  against  fraud  and  depredation,  by  preserving 
deeds  from  falsification  and  preventing  counterfeit  docu- 
ments.— 3.  Prevention  of  fraud  on  the  part  of  the  propri- 
etor, in  the  publicity  of  prior  incumbrances. — 4.  The  na- 
tional legislative  advantages  resulting. — The  prejudices 
of  the  lawyers  have  frequently  prevented  the  adoption 
of  a  general  Registry.  The  last  attempt  to  introduce  it 
was  in  1695,  when  a  Bill  for  Registering  all  deeds, 
conveyances  and  wills  was  brought  into  Parliament :  it 
did  not,  however,  obtain  a  second  reading  :  Oldmixon 
records  the  reason  ;  it  was  "  obstructed  by  the  Lawyers 
"  in  the  House  of  Commons,  to  use  Bishop  Rennet's 
"  terms,  and  the  reason  he  gives  for  it,  is  much  to  the 
"  scandal  of  that  profession,  because  it  tended  to  abridge 
"  Law  Suits,  and  would  be  to  their  prejudice:  if  they 
"  had  no  other  reason  for  it,  the  House  had  better  have 
"  parted  with  them  than  with  the  Bill."f 

Some  quaint  observations  by  Roger  North,  in  his 
Life  of  Lord  Keeper  Guilford,  deserve  quotation,  from 
the  authority  and  argument  they  adduce  in  favour  of 
a  Registry  of  Titles,  "  He  was  extremely  desirous 
"  that  a  Register  of  Titles  to  Land  should  be  settled, 
"  and  he  worked  seriously  upon  it.  There  were  fre- 
"  quent  attempts  in  Parliament  to  establish  one  ;  but 
"  none  ever  was  presented  to  them  tolerably  digested ; 
"  and  so  they  came  to  nothing.  And  besides,  the  matter 
"  being  a  subject  of  great  skill,  as  well  as  foresight,  in 

*  Westminster  Review,  No  xii.  Art.  8. 
X  Oldmixon's  Hiitory,  vol.  iii.  p.  110. 
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•'  the  law,  Hie  gentlemen  of  the  country  are  afraid,  and 
"  hearken  to  the  learned  as  when  they  settle  their 
a  estates  ;  and  such  learned  gentlemen,  admitting-  they 
"  were  willing-  to  it  (as  they  are  reputed,  for  the  sake  of 
"  interest  in  practice,  not  to  be)  they  would  be  scrupu- 
"  lous  enough  ;  but  being  averse,  they  raise  a  mist  of 
"  scruple  upon  every  such  bill,  and  represent  the  possi- 
■c  bility  of  frauds  in  the  offices  to  be  so  dangerous  to 
•'  men's  titles,  that  the  country  gentlemen,  who  do  not 
"  take  upon  them  to  judge,  and  will  trust  nobody,  fly 
"  back  ;  and  there  falls  the  bill.  And  so  it  will  ever  be 
"  until  they  trust  some  persons  with  the  conduct  of  it, 
"  who  are  capable  and  willing  to  promote  it.  For,  as  to 
"  the  tremendous  frauds,  that  are  so  much  exaggerated 
'*  by  some,  I  must  needs  alledge  that  records  of  every 
"  court  of  justice  are  obnoxious  to  ten  times  more  ;  and 
"  if  those  courts  were  now  to  be  settled,  no  man  could 
"  agree  to  such  looseness  of  keeping  records,  that  con- 
"  cern  men's  estates,  as  there  is  to  be  observed  :  And 
"  yet  they  do  the  work  they  were  instituted  for  ;  and  so 
"  would  Registers,  if  they  were  once  established.  As, 
((  for  instance,  the  Register  of  the  Fens  hath  not  had 
"  one  fraud  exercised  upon  that  office  since,  by  the  act 
'■  for  dividing  the  great  level,  it  was  erected. 

"  My  Lord  Chief  Justice  Hales  had  turned  that 
<c  matter  in  his  thoughts,  and  composed  a  Treatise,  not 
li  so  much  against  the  thing  (for  he  wishes  it  could  be) 
*'  as  against  the  manner  of  establishing  of  it ;  of  which  he 
"  is  not  satisfied,  but  fears  more  holes  may  be  made  than 
"  mended  by  it.  My  Lord  Chief  Justice  North,  on  the 
'•  other  side,  thought  that  it  was  not  only  practicable,  but 
"  absolutely  necessary,  and,  if  it  were  not  done,  that 
"  Forgery  would  soon  be  the  best  trade  in  England. 
"  That  used  to  be  his  expression. 
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li  And  because  some  used  to  say  that  Forgeries  were 
*'  not  frequent,  or  that  they  were  commonly  unsuccess- 
"  ful,  because  on  careful  examination  at  trials,  they 
"  were,  for  the  most  part,  detected  ;  he  bethought  him- 
"  self  of  all  the  successful  Forgeries  that  came  to  his 
"  own  knowledge,  or  that  he  really  thought  to  be  so 
"  in  the  course  of  his  business  ;  and  of  them  he  made  a 
"  list.  The  modern  way  of  conveyancing  is  so  private 
"  that  no  wise  man,  be  he  never  so  careful,  can  be  aware 
"  of  it ;  and  his  Lordship  thought  the  law  ought  to  be 
"  so  settled  that  a  wise  and  careful  man  might  be  sure  of 
"  his  title,  whatever  became  of  the  supine  and  negligent, 
"  and  that  the  old  rule  is  true,  viz.  Quod  vigilantibus 
"  et  non  dormientibus  obveniunt  leges.  That  is,  that 
"  Laws  are  made  for  the  benefit  of  those  that  are  watch- 
u  ful  and  diligent,  and  not  of  the  careless  and  negli- 
"  gent.''* 

It  is  time  that  the  artificial  system  of  English  law, 
which  has  for  ages  placed  reason  and  justice  in  opposi- 
tion, should  be  abandoned ;  that  the  interpretation  of  legal 
language  should  be  no  longer  difficult  propter  strepitum 
•verborum  ;  and  that  Equity  should  abandon  its  disgrace- 
ful maxim — hi  Jictione  juris  subsistit  equitas.  Every 
man  possessing  the  use  and  emoluments  of  property  is 
equally  entitled  to  the  character  and  denomination  of 
legal  owner  ;  and  however  necessary  or  expedient  the 
fictions  and  verbiage  of  conveyancing  may  have  been  in 
antient  times,  forms  are  not  always  essential  when  the 
ends  for  which  they  were  instituted  are  obtained.  The 
author  of  the  Wealth  of  Nations  has  shewn  the  unpro- 
ductiveness of  the  labour  of  legal  "  word-mongers  ;" 
and  that  "  in  order  to  increase  their  pay,  attornies  and 

*  Life  of  Lord  K.  Guilford,  p.  109. 
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clerks  in  every  court  of  justice  in  Europe  have  contrived 
to  multiply  words  beyond  all  necessity,  to  the  great  cor- 
ruption of  law  language.1'  A  reform  of  the  system  of 
Conveyancing  and  the  laws  of  real  property  would  ulti- 
mately diminish  the  litigation  in  the  Courts  of  Equity 
far  beyond  the  idea  of  the  general  reader.*  The  annual 
extent  of  the  sales  of  real  property  in  England  and 
Wales  has  been  calculated  from  the  ad  valorem  duty 
paid  on  conveyances.  The  duty  for  the  year  1825, 
amounted  to  about  o£4-10,000 ;  which  at  the  average  rate 
of  If  per  cent,  would  give  for  the  aggregate  purchase 
money  upwards  of  £35,000,000,  and  for  the  yearly  value 
(taking  the  whole  at  the  high  rate  of  30  years  purchase) 
about  £1,200,000  !f 

*  "  The  actual  jurisprudence  of  the  law  of  England  is  not  entitled  to  the 
praise  of  simplicity :  that  branch  of  it,  which  the  Reminiscent  has  professed 
during-  almost  half  a  century,  the  jurisprudence  of  its  real  and  personal 
property — is  singularly  and  surprisingly  complicated.  *  *  *  It  was 
found  necessary  to  invest  the  Court  of  Chancery  with  powers  unknown  to 
the  laws  and  constitution  of  the  country.  •  »  *  Half  the  property  of  the 
land  is  vested  in  nominal  owners ;  and  a  multitude  of  very  nice  cases  in- 
cessantly occur.  *  *  *  The  complicated  nature  of  the  modification  of 
property  in  England  has  given  its  legal  instruments  a  length  unknown  on 
the  continent." — Butler's  Reminiscences,  vol.  i.  Remarks  on  the  English 
Law  of  Real  Property. 

f  The  question  of  a  General  Registration  of  Titles  of  Land  has  been 
the  subject  of  many  excellent  Law  Tracts  in  which  all  the  advantages  and 
disadvantages  have  been  fully  reasoned  and  compared.  See  Sir  Matthew 
Hale's  Treatise  on  the  Benefit  of  Registering  Deeds  in  England :  Fabian 
Philips's  Reforming  Registry,  4to.  1691 :  Reasons  and  Proposals  for  a 
Registry  of  all  Deeds  and  Incumbrances  of  Real  Estates,  4to.  1671 :  Rea- 
sons against  the  Bill  for  Countie  Registers,  4to  :  Reasons  against  a 
Registry  for  Deeds,  &c.  4to.  1678:  an  Essay  on  a  Registry  for  Titles  of 
Lands,  by  Mr.  Asgill,  8vo.  1698  :  Reflections  on  Mr.  AsgilPs  Essay,  8vo. 
1699:  Treatise,  shewing  how  useful,  safe,  reasonable  and  beneficial  the 
Inrolling  and  Registering  of  all  Conveyances  of  Lands,  &c.  4to.  1695: 
Arguments  aud   Materials   for  a   Registry  of  Estates,  4to.  1698  :    Har- 
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In  the  United  States  of  North  America  the  modes  of 
conveyancing  are  greatly  improved,  and  the  laws  of 
real  property  materially  changed.  Of  the  ancient  feudal 
system  nothing  remains  but  a  few  harmless  names  and 
obsolete  forms.  All  the  lands  sold  by  the  state  of  New 
York  have  been  granted  allodially  in  name  as  well  as 
in  substance,  although  from  custom  and  verbiage  the 
words  "  fee  simple"  are  used  in  the  conveyances. 
Estates  tail  are  every  where  (except  in  one  state)  either 
abolished,  or  a  simple  form  has  been  provided  for  con- 
verting them  into  absolute  estates.*  In  four  states, 
viz.  Vermont,  Illinois,  Indiana,  and  Louisiana,  these 
fetters  of  property  never  had  existence.  In  South 
Carolina,  the  statute  de  donis  was  not  in  force,  but 
fees  conditional  at  common  law  prevail.  In  twelve 
states  they  have  been  abolished  or  converted  by  statutes 
into  fee  simple  absolute,  viz.  New  York,  Ohio,  Virginia, 
North  Carolina,  Georgia,  Missouri,  Tenessee,  Ken- 
tucky, Connecticut,  Alabama,  Mississippi,  and  New 
Jersey  ;  but  in  the  last  four,  a  species  of  estate  tail 
exists  for  the  life  of  one  donee,  or  a  succession  of 
donees  then  living.  In  six  states  they  may  be  barred  by 
deed,  acknowledged  before  a  court  or  some  magistrate, 
viz.  in  Rhode  Island,  Maine,  Pennsylvania,  Massachus- 

leiau  Miscellany,  vol.  iii.  p.  303,  ed.  1754  i  Impartial  Thoughts  on  the 
Beneficial  Consequences  of  Iurolling  all  Deeds,  Wills,  &c.  affecting 
Lands  in  England  aud  Wales,  by  Francis  Plowden,  Esq.  Conveyancer, 
8vo  1799,  &c.  &c.  Two  Drafts  of  Acts  may  be  found  in  Plowden, 
and  in  the  Reprint  of  Hale's  Tract,  1756.  The  latter  is  verbatim  the 
Draft  of  the  Commonwealth  Committee,  as  prepared  by  Whitelocke, 
Lisle,  Chief  Baron  Lane,  Prideaux,  aud  Sir  Anthony  Ashley  Cooper.  It  is 
also  reprinted  in  the  last  edition  of  the  Somer's  Tracts,  vol.  vi. 

*  A  Dissertation,  &c.  on  the  Jurisdiction  of  the  Courts  of  the.  United 
States,  by  Peter  S.  Du  Ponceau,  L.L.  D.    Philadelphia,  1824.  p.  115. 
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sets,  Maryland  and  Delaware  ;  but  in  the  last  four  may 
also  be  barred  by  fine  and  common  recovery.  The  ex- 
ception in  which  they  exist  as  in  England,  with  all  their 
peculiar  incidents,  is  in  the  state  of  New  Hampshire.* 
The  doctrine  of  survivorship  in  joint  tenancy  is  also 
abolished.  The  law  of  primogeniture  no  longer  subsists 
in  any  of  the  States.  Manors  and  Copyholds  are  un- 
known. Conveyancing  has  been  reduced  to  simple 
forms,  and  is  not  now  a  mystical  science.  Registries  of 
deeds  and  mortgages  have  been  established  in  every 
state. f  Doubtless  some  of  these  beneficial  trans.at- 
lantic  alterations  of  the  law,  are  only  incident  to  the 
peculiar  circumstances  and  government  of  the  Union  : 
but  surely  many  practical  improvements  might  be  safely 
adopted  in  Europe,  without  any  of  those  fatal  or  revo- 
lutionary consequences  resulting,  which  a  desperate  fear 
of  republican  contagion  weakly  apprehends. 

If  the  principle  and  system  of  Tithes  and  Modus 
were  revised  and  amended  by  the  legislature,  another 
part  of  the  jurisdiction  and  occupation  of  the  English 
Courts  of  Equity  would  be  abridged,  without  injury, 
but  with  great  advantage  to  the  permanent  establishment 
of  the  National  Church. 

Various  equity  proceedings  also,  by  Bills  of  Discovery 
really  instituted  for  the  purpose  of  procuring  evidence 
in  Common  Law  causes,  might  be  removed  by  giving  to 
the  latter  jurisdiction  a  concurrent  power  of  obtaining 
and  applying  the  equity  principles  of  evidence. 
'  Although  the  King  of  England,  as  Pater  Patriae,  is 
entitled  to  the  care  of  Infants,  there  can  be  no  reason 

*  See  the  Annual  Law  Register  of  the  United  States,  edited  by  the  Hon. 
W.  Griffith,  published  at  Burlington,  New  Jersey. 

|  Du  Ponceau,  p.  115, 
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why  a  jurisdiction  delegated  to  the  Court  of  Chancery, 
should  not  be  more  specifically  placed  under  a  separate 
representation,  which  would  relieve  the  Chancellor  and 
his  court  from  frequent  occupation.  An  officer,  in  the 
character  of  a  Master,  might  by  a  general  superintend, 
ance  of  this  branch  of  the  jurisdiction,  greatly  diminish 
the  pressure  of  business. 

In  the  Appendix  of  the  Chancery  Commission  Report, 
Mr.  John  Forster,  an  eminent  Solicitor  retired  from 
the  profession,  suggests  some  valuable  propositions  for 
transferring  this  part  of  the  jurisdiction  of  the  Court 
of  Chancery  to  a  separate  tribunal.  He  admits  that 
"  the  Court  of  Chancery  is  the  best  of  Trustees  for 
Infants,"  but  he  asserts  that  "  the  expence  of  its  pro- 
tection can  only  be  borne  by  large  fortunes." 

There  were  in  some  of  the  North  American  colonies  be- 
fore the  rebellion,  and  there  are  probably  at  this  day,  in 
several  of  the  United  States,  courts  for  the  protection  of  the 
properties  of  infants,  denominated  Orphans'  courts,  in  which 
the  guardians  and  others  having  the  possession  or  manage- 
ment of  such  properties  were  compellable,  in  a  summary 
way,  (by  mere  summons  or  order)  to  account  for  them,  and 
to  pay  into  court  all  monies  in  or  from  time  to  time  coming 
to  their  hands.  The  accounts  were  delivered  and  passed  in 
the  common  form  of  receivers  accounts,  on  oath,  without 
delay,  and  such  as  were  the  managers  of  landed  property 
were  held  to  the  regularly  passing  their  accounts,  and  pay- 
ment of  their  balances,  at  stated  periods,  and  all  matters 
respecting  the  infants'  concerns  were  regulated  and  de- 
cided. 

By  this  institution  the  properties  of  the  infants  were 
preserved;  each  infant's  account  being  regularly  kept,  and 
the  amount  in  readiness  for  payment  on  the  attainment  of 
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the  majority  of  the  male,  or  marriage  of  the  female  infant. 
The  expense  was  so  trifling,  that  it  was  no  burthen  on  very 
small  properties. 

The  establishment  of  such  an  institution  as  the  American 
in  this  country,  would  be  a  great  blessing. 

It  would  relieve  the  Court  of  Chancery  of  a  material 
portion  of  its  overweight,  and  be  the  salvation  of  many  an 
infant's  property  from  fraud  and  waste. 

It  may  be  objected  that  the  present  masters  are  competent 
to  the  discharge  of  all  the  proposed  duties,  except  the 
judicial,  respecting  infants'  properties. 

This  is  not  a  conclusion  to  be  drawn  from  past  experience 
of  the  rate  of  motion  in  their  offices  ;  and  if  they  are  at  pre- 
sent overloaded,  the  multiplication  of  causes  to  which  the 
new  regulations  will  (if  adopted)  give  birth,  will  so  increase 
their  burthen  as  to  render  it  impossible  for  them  to  give 
such  an  augmented  field  of  business  all  the  attention  and 
dispatch  it  will  require.  In  fact  the  multiplied  accounts 
of  the  infants  alone,  will  form  a  large  branch  or  depart- 
ment. 

Some  doubts  may  be  entertained  of  the  propriety  or  ne- 
cessity of  investing  the  head  of  the  court  with  judicial 
power.  This  is  not  an  essential  part  of  the  plan.  Its  double 
utility  will  be,  the  relief  of  the  Court  of  Chancery  of  a  part 
of  its  overload  of  business,  and  the  quick  and  cheap  admin- 
istration of  justice  in  all  infants  cases.  But  all  objection 
may  be  obviated,  if  it  is  left  open  to  the  parties  interested  in 
any  case  of  litigation,  to  resort  to  the  Court  of  Chancery  in 
preference,  if  they  shall  so  think  fit. 

If  the  proposed  jurisdiction  is  given  to  the  head  of  the 
court,  a  discretionary  power  will  of  course  be  given  him  of 
sending  such  cases  as  he  may  think  fit,  to  the- courts  of  law 
in  the  form  of  issues  for  trial.* 

*  Chancery  Commission,  Appendix  C.  p.  582. 
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The  branch  of  the  Equity  jurisdiction  denominated 
Trusts,  comprises  an  extent  of  Equity  litigation  almost 
alone  sufficient  to  engross  the  judicial  attention  of  the 
Chancellor. 

The  litigation  constantly  arising  in  the  Court  of  Chan- 
cery from  its  equitable  jurisdiction  over  the  uses  and 
trusts  of  the  Public  Charities  and  Corporations,  might 
be  nearly  suppressed  in  the  legislative  prevention  of  the 
abuses,  the  remedy  of  part  of  which  is  now  only  to  be  ob- 
tained in  equity.  All  our  great  towns  and  cities,  indeed 
most  parishes,  possess  numerous  foundations  for  charita- 
ble purposes.  It  is  notorious  that  notwithstanding  the 
Royal  and  Parliamentary  commissions  of  inquiry,  and 
the  consequent  exposure  of  malversation,  much  remains  to 
be  done  to  remedy  the  misapplication,  non-application, 
embezzlement  and  abuse  of  eleemosynary  funds,  and  to 
extend  the  ends  of  institutions  conformably  to  the  in- 
tention of  the  founders,  and  the  increase  of  means  which 
time  has  afforded.  This  reform  might  be  made  and 
preserved  by  the  establishment  of  a  limited  tribunal  for 
the  special  purpose  of  insuring  and  extending  the  utility 
of  charitable  trusts.  An  article  in  the  Abstract  State- 
ment presented  by  the  Commissioners  of  Charities, 
entitled  "  Proceedings  in  the  Court  of  Chancery  v. 
Trustees,  $c.9i  containing  the  mere  titles  or  names  of 
the  causes  prosecuted  or  prosecuting,  occupy  five  folio 
pages !  Public  Schools  are  a  prolific  source  of  equity 
litigation  and  interference.  Surely  the  period  is  arrived 
when  the  government  and  legislature  of  the  nation  will 
establish  some  general  system  of  Public  Education 
throughout  the  kingdom,  and  improve  the  discipline 
and  modes  of  instruction  in  the  royal  foundations  and 
public  grammar  schools.     The  grand  axiom  is  now  uni- 
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vers  ally  admitted,  that  education  is  the  best  employment 
of  all  the  means  which  can  be  made  use  of,  by  man,  for 
rendering  the  human  mind  to  the  greatest  possible  de- 
gree the  cause  of  human  happiness — 

Can  knowledge  have  no  bound,  but  must  advance 
So  far,  to  make  us  wish  for  ignorance  ?* 

The  delays  and  costs  in  an  information  upon  a  charity 
in  fact  render  the  Court  of  Chancery  no  general  remedy 
of  charitable  abuses  :  the  relator,  complaining  of  those 
abuses,  being  subject  to  all  the  costs  of  the  suit,  natu- 
rally secures  impunity  for  the  majority  of  the  violators 
of  public  trusts.  At  the  instance  of  Sir  Samuel  Romilly 
an  act  was  passed  in  1812,  f  for  diminishing  the  costs 
on  such  applications,  by  enabling  any  person  to  present 
a  petition  to  the  Lord  Chancellor,  the  Master  of  the 
Rolls,  or  the  Barons  of  the  Exchequer,  complaining  of 
any  abuse  of  a  charitable  trust;  and  provides  that  the 
case  may  be  heard  in  a  summary  way  upon  affidavits 
without  the  forms  of  pleadings  in  equity.  But  although 
that  statute  has  greatly  diminished  theexpence  of  bring- 
ing such  complaints  before  the  Court  of  Chancery,  Sir 
Samuel  Romilly,  in  his  evidence  before  the  Education 
Committee  in  1816,  deposed  as  follows: — "The  costs 
"  of  an  information  are  in  general  extremely  high,  so 
"  high  that  it  must  be  an  act  of  great  imprudence  in 
"  any  person  to  become  relator  in  such  a  suit,  unless 
"  it  is  quite  clear  that  he  shall  be  able  to  establish  in 
"  evidence  such  a  case  of  abuse  of  trust  as  will  induce 
"  the  court  to  make  the  defendants  pay  the  costs  of  it, 
"  or  at  all  events  to  order  that  the  costs  be  paid  out  of 

*  Dcnham.  f  52  George  III.  c.  101. 
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"  the  estate  itself;  and  I  have  known  many  cases  in 
"  which  the  costs,  if  paid  out  of  the  charity  estate, 
"  would  make  it  impossible  that  the  purposes  of  the 
"  charity  could  be  fulfilled  for  many  years." 

Corporations,  are  notoriously  anomalous  in  their  con- 
stitution and  corrupt  or  defective  in  their  administration* 
However  useful  or  expedient  their  establishment  may 
have  been  in  former  times,  it  is  generally  admitted  that 
if  they  have  not  survived  their  utility,  great  reforms 
and  amendments,  particularly  the  introduction  of  the 
popular  principle  of  election,  are  necessary  to  adapt 
them  to  the  interests  of  the  present  age.  All  the  evils 
of  self-constituted  and  irresponsible  government  are 
engendered  in  these  stagnant  bodies.  They  are  the 
preserves  of  bigotry  and  party  feeling — the  ready-made 
instruments  of  power; — 

"  Hence  Gharter'd  Boroughs  are  such  public  plagues; 
And  burghers,  men  immaculate,  perhaps, 
In  all  their  private  functions,  once  combined, 
Become  a  loathsome  body,  only  fit 
For  dissolution,  hurtful  to  the  main." 

English  History  proves  that  from  time  immemorial 
they  were  studiously  and  systematically  used  in  objects 
of  political  craft.  In  the  reign  of  Charles  II.  the  Cor- 
porations and  local  Magistracy  were  both  the  means 
and    co-operators    in    unconstitutional     government.* 

*  "The  Court  not  content  with  all  their  victories,  resolved  to  free  them- 
selves  from  the  fears  of  troublesome  parliaments  for  the  future.  The 
cities  and  boroughs  of  England  were  invited  and  prevailed  upon  to  de- 
monstrate their  loyalty,  by  surrendering  up  their  charters,  and  taking  new 
ones  modelled  as  the  Court  thought  fit.  There  is  no  sort  of  theft  or 
perfidy  more  criminal,  than  for  a  body  of  men,  whom  their  neighbours 
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Mr.  Hume,  the  partial  historian  and  apologist  of  arbi- 
trary power,  thus  records  the  use  made  of  them :  "  the 
"  recent  evils  of  civil  war  and  usurpation  had  naturally 
"  increased  the  spirit  of  submission  to  the  monarch,  and 
"  had  thrown  the  nation  into  that  dangerous  extreme. 
"  During  the  violent  and  zealous  government  of  the 
H  Parliament  and  Protectors,  all  magistrates  liable  to 
"suspicion,  had  been  expelled  the  Corporations;  and 
"  none  had  been  admitted  who  gave  not  proofs  of  affec_ 
"  tion  to  the  ruling  powers,  or  who  refused  to  subscribe 
"  the  covenant.  To  leave  all  authority  in  such  hands 
"seemed  dangerous;  and  the  Parliament,  therefore 
i(  empowered  the  King  to  appoint  Commissioners  for 
"  regulating  the  Corporations,  and  expelling  such  ma- 
"  gistrates  as  either  intruded  themselves  by  violence,  or 
"  professed  principles  dangerous  to  the  constitution, 
"  civil  and  ecclesiastical. "f  In  the  subsequent  reign 
of  James  II.,  the  same  infamous  course  was  continued, 
with  the  able  assistance  of  Judge  Jeffreys.  North 
writes,  "  this  trade  of  Charters  run  to  excess,  and  turned 
"  to  an  avowed  practice  of  garbling  Corporations  in 
u  order  to  carry  elections  to  the  Parliament ;  and  a 
"  Committee  of  Council  was  appointed  to  manage  the 
"  Regulations,  as  they  were  called;  and  there  was  an 
(c  itinerant  crew  of  the  worst  of  men,  that  wrought  in 
"  the  towns  to  be  regulated,  under  direction  of  the  Com- 
"  mittee.  These  were  termed  Regulators ;  and  accord- 
u  ing   to    their   characters    and   designations,   Mayors^ 

have  trusted  with  their  concerns  to  steal  away  their  charters,  and  affix 
their  seals  to  such  a  deed,  betraying-  in  that  their  trust  and  their  oaths. 
In  former  ages,  Corporations  were  jealous  of  their  privileges  and  custom* 
to  excess  and  superstition."     Iiurneiy  Own  Times,  vol.  i.  p.  527 

■f  Hume's  History  Charles  II. 
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"  Aldermen,  Recorders,  Common  Councils  and  Free- 
"  men  were  modified  and  established.  The  Lord  Chief 
"  Justice  Jeffreys  was  capitally  concerned  in  the  first 
"  of  these  exorbitances,  and  pushed  matters,  through  all 
"  the  degrees,  into  those  excesses  I  mentioned.  At  first 
"  it  was  his  way  of  making  court,  but  at  last  it  was  his 
"  shield  and  defence."*  In  the  Examen,  he  confirms 
the  same  statement,  and  says  that  "  the  abuse  began  to 
grow"  when  Jeffreys  was  made  chief  justice;  and  that 
it  originated  for  the  purpose  of  "  compassing  elections," 
Jeffreys  "  valuing  himself  to  the  King  for  doing  great 
matters  towards  bringing  in  of  charters,  as  it  was 
called. "f  Evelyn  asserts  that  the  members  returned 
from  these  corporate  towns  were  mean  representatives, 
alike  ignorant  of  the  local  and  national  interests  "from, 
the  effect  of  the  new  charters  changing  the  electors." 
"  It  was  reported  that  Lord  Bath  carried  down  with 
him  into  Cornwall  no  fewer  than  fifteen  charters,  so  that 
some  called  him  the  Prince  Electoral  This  same 
nobleman  put  the  names  of  several  officers  of  the  guards 
into  the  Charters  of  Cornwall  ("  to  secure  himself  the 
groom  of  the  stole's  place,")  f  which  sending  up  forty- 
four  members,  they  were  for  most  part  so  chosen,  that 
the  King  was  sure  of  their  votes  on  all  occasions."^]" 
Burnet  further  notices  "  that  in  the  new  Charters  that 
had  been  granted,  the  election  of  the  members  was  taken 
out  of  the  hands  of  the  Inhabitants,  and  restrained  to 
the  corporation  men,  all  those  being  left  out  who  were 

*  Life  of  Lord  Guilford,  p.  213. 

f  Exarnen.  p.  625.  %  Evelyn's  Memoirs,  vol.  i.  p.  561. 

^|  Burnet's  Own  Times,  vol.  iii.  p.  15. 
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not  acceptable  at  Court."*  North  writes  that  Jeffreys 
"  went  down  into  the  country,  as  from  the  King,  Legattts 
a  Latere,  esteemed  a  mighty  favourite;  which  together 
with  his  lofty  airs,  made  all  the  Charters  like  the  walls 
of  Jericho,  fall  down  before  him  ;  and  he  returned  laden 
with  surrenders,  the  spoils  of  Towns  ;  which  with  cer- 
tain other  performances  in  that  voyage  advanced  his 
pretensions  to  favour  at  court. "f  At  the  same  period 
the  Test  and  Corporation  Acts  excluded  from  Cor- 
porations a  numerous  class  of  honest,  intelligent,  and 
conscientious  persons,  offering  a  sort  of  bounty  to 
hypocrites  and  apostates  to  undertake  civil  offices  and 
trusts ! 

These  observations  and  historical  facts  are  materially 
connected  with  the  subject  of  legal  reform,  because 
much  litigation  may  be  avoided  in  the  courts  of  equity 
and  common  law,  by  amending  and  methodizing  the  law 
of  corporations  and  the  management  of  their  trusts,  and 
because  many  abuses  which  the  law  cannot  now  remedy, 
might  and  would  be  then  entirely  prevented.  It  may 
not  be  judicious  in  this  volume  to  mix  up  the  history  of 
Parliaments  with  the  history  of  the  Court  of  Chancery, 

*  Ibid.  See  also  Sir  J.  Reresby's  Memoirs,  p.  2C9 — 275,  as  to  the  cor- 
poration of  York. 

f  Examen.  p.  626. — The  eminent  services  of  this  disgraceful  judge, 
James  specially  rewarded  with  a  ring.  North  records  that  it  was  publicly 
taken  from  his  majesty's  ringer,  and  the  presentation  of  royal  favour 
gazetted !  Burnet  says  that  the  nation  denominated  this  ring,  Jeffreys's 
blood-stone.  Jeffreys  is  reported  to  have  told  Dr.  Scott,  who  attended  him 
on  his  death  bed,  that  his  cruelties  in  the  west  "  were  less  than  satisfied 
the  hard-hearted  James  j"  which  also  confirms  the  anecdote,  that  this  Lord 
Chancellor,  when  imprisoned  in  the  tower,  assured  Tutchin  (one  of  his 
victims  who  came  to  visit  and  exult  over  him)  that  on  returning  from  his 
bloody  circuit,  he  had  been  "  snubbed  at  court  for  being  too  merciful!1' 
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that  may  be  the  future  subject  of  a  useful  and  impor- 
tant work,  but  it  is  not  impertinent  to  remark  that  the 
foregoing  details  on  Corporations  are  intimately  con- 
nected with  the  iirst  principles  of  legislation ;  those 
municipal  bodies  mainly  influence  the  return  of  a  great 
majority  of  the  House  of  Commons  ;  they  are  partly 
the  property  and  boroughs  of  Peers,  and  their  close 
and  corrupt  state  therefore  may  poison  the  very  foun- 
tains of  the  law.*  The  evils  and  mis-management 
of  municipal  corporations  have  naturally  induced  a 
strong  and  general  objection  to  their  institution  ;  but 
under  an  improved  administration  their  advantages 
would  be  universally  acknowledged:  they  are  the  last 
vestiges  of  the  ancient  and  useful  territorial  courts, 
the  local  jurisdictions  of  which  in  small  debts  and  petty 
offences  bring  justice  home  to  the  poor  man's  door. 
If  therefore  all  the  Charters  in  the  kingdom  were  re- 
vised and  rendered  consistent;  if  the  charters  them- 
selves were  in  the  vernacular  language  and  published; 
if  accounts  of  the  pecuniary  receipts  and  disbursements 
were  annually  presented  to  the  burgesses  and  citizens; 
and  if,  as  a  guarantee  and  security  for  such  improve- 
ments, the  officers  were  periodically  changed  in  the 
exercise  of  an  extended  elective  principle ;  such  a  re- 
form would  be  produced  as  must  greatly  relieve  the 
courts  of  law,  and  widely  extend  the  utility  of  munici- 
pal government.  The  aversion  to  these  salutary  changes 
originates  in   sinister  and  therefore  injurious  objects, 

*  "  James  II.  laid  the  foundation  of  making  a  Parliament  felo  de  se,  by 
hectoring  and  making  bargains  with  Corporations  to  surrender  their  char- 
ters, and  taking  new  ones  from  him,  that  if  they  did  not  send  such  mem- 
bers  as  pleased  him,  he  would  resume  the  charters  he  gave  them:  and 
herein  he  made  a  great  progress,  &c."    Coke's  Detection,  vol.  ii.  p.  352. 
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publicity  never  being  dreaded  but  from  fear  of  its  dis- 
closures. 

The  law  of  Partnerships  is  singularly  defective  in  re- 
ference to  the  great  commercial  concerns  of  the  nation. 
A  revision  of  its  principles  and  judicial  decisions,  and  a 
legislative  provision  for  a  cheaper  and  more  expeditious 
mode  of  determining  this  class  of  litigation,  would  also 
materially  relieve  the  courts  of  equity.  The  suits  and 
injunction  cases  in  partnerships  are  numerous ;  and 
the  cost  and  delay  of  the  remedy  in  equity,  constantly 
compel  parties,  in  the  choice  of  evils,  to  abandon 
right  and  to  submit  to  wrong.  The  law  of  Arbitrations 
and  Awards  might  be  most  beneficially  extended  and 
improved,  and  thus  domestic  tribunals  would  super- 
sede the  necessity  of  innumerable  suits  and  actions, 
An  agreement  for  arbitration  ought  to  be  (under  a  sta- 
tute) imperative  :  at  present  there  is  no  certainty  that 
an  award  will  not  be  litigated,  with  the  aggravated  conr 
sequences  of  the  intermediate  delay  and  expence.* 

A  considerable  portion  of  the  jurisdiction  of  the  Court 
of  Chancery  consists  in  the  enforcement  of  specific  per- 
formance of  agreements;  and  although  in  the  opinion 
of  Lord  Hardwicke  it  is  "  the  most  useful  one,"f  yet 
unquestionably  the  Common  Law,  on  parol  evidence, 
would  frequently  accomplish  the  ends  of  justice  with 
greater  expedition  and  less  cost. 

Previous  to  any  observations  on  the  Chancery  practice 
or  technical  procedure  of  the  court,  the  next  sub-division 
of  the  jurisdiction  presents  itself,  viz: — 

III.  The  Statutory  Jurisdiction  of  the  Chancellor. 
Under  this  head  is  classed  the   jurisdiction  originally 

*  The  Statute  9  and  10  William  III.,  c.  15,  s.  1.  does  not,  as  construed 
in  the  cases,  by  any  means  attain  its  object. 

■\  Pcnn,  v  Baltimore,  1.  Ves.  446. 
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given  to  the  Chancellor,  or  the  Court  of  Chancery,  by 
acts  of  Parliament,  as  distinguished  from  those  acts 
which  merely  regulate  or  enlarge  the  Equity  jurisdic- 
tion. 

The  Admiralty  Jurisdiction  is  too  limited  to  require 
any  notice. 

All  the  Chancellor's  jurisdiction  in  Bankruptcy  is 
derived  from  the  legislature.  A  minute  inquiry  into  the 
separate  origin  and  progress  of  this  part  of  his  judicial 
power  is  unnecessary,  the  consideration  of  its  present 
state  being  alone  essential  to  the  means  of  its  amend- 
ment. This  jurisdiction  is  said  to  decide  more  impor- 
tant commercial  questions  than  all  the  other  courts  in 
Westminster  Hall  taken  together.  It  is  ministerial 
and  appellate,  frequently  blended  in  exercise.  The  is- 
suing of  Commissions  of  Bankruptcy,  and  all  the 
questions  arising  upon  the  issue,  are  matters  of  original 
or  ministerial  jurisdiction.  All  the  proceedings  of  the 
Commissioners  are  subject  to  the  revision  of  the  Chan- 
cellor, hence  his  appellate  jurisdiction. 

The  increase  of  the  Bankruptcy  questions  engaging 
the  attention  of  the  Chancellor  during  the  last  quarter 
of  a  century  is  most  remarkable;  and  the  inroad  on  his 
time  is  correspondingly  great.  If  the  general  litigation 
in  the  courts  of  Equity  has  been  accumulative  and 
injurious  to  the  suitors  for  two  centuries  past,  it  is 
evident  that  this  new  deluge  of  business,  unprovided  for 
by  the  constitution  of  the  court,  must  necessarily  in- 
terfere with  the  other  jurisdictions,  and  consequently 
be  inadequately  "  disposed  of."  The  following  parlia- 
mentary return  displays  the  extraordinary  increase  of 
Bankruptcy  questions. 
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An  extract  from  the  Miscellaneous  Papers  of  the 
Chancery  Reports  will  prove  that  the  business  has 
doubled  within  the  last  25  years:* 

No.  6. 
Petitions  in  Bankruptcy  set  down  for  hearing  in  the 
following  periods  : 

From  January  1st,  to  December  31st,  1799  *...  212 

1800  ...-  285 

1801  247 

1821  619 

1822  ....  550 

1823  498 

And  by  the  Appendix  No.  7,  it  appears,  that  exclu- 
sive of  ex-parte  petitions  with  orders  of  course,  1817 
petitions  were  heard  and  decided  in  the  four  years  ending 
August,  1825. f 

The  entire  ministerial  system  of  Bankruptcy  has  been 
long  denounced  as  radically  defective,  and  annual  changes 
of  the  law  have  in  vain  endeavoured  to  remedy  the  most 
palpable  evils.  The  late  Chancellor,  Lord  Eldon,  offi- 
cially commenced  in  1801  an  unqualified  condemnation 
of  the  administration  of  this  law ;  and  from  the  report 
his  Lordship's  ingenuous  and  strong  opinion  was  ex- 
pressed : X — "  His  Lordship  observed  with  warmth,  that 
"  the  abuse  of  the  Bankrupt  law  is  a  disgrace  to  the 
"  country,  and  it  would  be  better  at  once  to  repeal  all 
"  the  statutes  than  to  suffer  them  to  be  applied  to  such 
"  purposes  ;  there  is  no  mercy  to  the  estate  ;  nothing  is 
"  less  thought  of  than  the  objects  of  the  commission. 

*  Chancery  Report,  Appendix,  No.  6,  p.  1149.         f  Ibid.  No.  7. 
%  Vesey's  Reports,  vol.  vi.  p.  1. 
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"  As  they  are  frequently  conducted  in  the  country,  they 
"  are  little  more  than  stock  in  trade  for  the  commis- 
"  sioners,  the  assignees  and  solicitor;  instead  of  the 
u  solicitors  attending  to  their  duty  as  ministers  of  the 
u  court,  for  they  are  so,  Commissions  of  bankruptcy  are 
"treated  as  matter  of  traffic:  A,  taking  up  the  com- 
"  mission,  B  and  C  act  as  commissioners.  They  are 
"  considered  as  stock  in  trade ;  and  calculations  are 
"  made  how  many  commissions  can  be  brought  into  the 
"  partnership ;  and  unless  the  Court  holds  a  strong 
u  hand  over  a  bankruptcy,  particularly  as  administered 
u  in  the  country,  it  is  itself  accessary  to  as  great  a 
"  nuisance  as  any  known  in  the  land,  and  known  to  pass 
"  under  the  forms  of  its  laws." 

In  1817,  upon  the  motion  of  Mr.  John  Smith,  a  com- 
mittee was  appointed  by  the  House  of  Commons,  "  to 
consider  of  the  Bankrupt  Laws  and  the  operation 
thereof." — From  this  parliamentary  enquiry  a  report 
and  minutes  of  evidence  emanated,  containing  much 
valuable  matter.*  Many  of  the  most  prominent  evils 
pointed  out  by  this  committee  have  been  partially  re- 
moved by  subsequent  statutes. 

Some  of  the  propositions  of  the  recent  commission 
for  the  amendment  of  this  part  of  the  Chancery  juris- 
diction have  been  already  inserted  (page  ante  367,)  viz. 
Propositions  Nos.  166,  167,  168,  169,  170,  171,  17*2, 
173. — The  Report  of  the  Commissioners  as  far  as    it 

*  Report  ordered  to  be  printed  8  May,  1818;  Minutes  of  Evidence, 
16  March,  1818.  The  witnesses  examined  before  this  Committee,  and 
■who  have  the  professional  merit  of  first  exposing  the  abuses  of  the  juris- 
diction, were — Basil  Montagu,  Esq  J.  F.  Vandercom,  Esq.  G.  Lavie,  Esq. 
Sir  Samuel  Romilly,  Samuel  Amory,  Esq.  James  Trebeck,  Esq.  Robert 
Waithman,  Esq.  William  Cooke,  Esq.  Archibald  Cullen,  Esq.  George 
Grote,  Esq.  and  Johu  Ingram  Lockart,  Esq. 
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relates  to  Bankruptcy,  was  decidedly  against  a  sepa- 
ration of  the  jurisdictions  :  the  reasons  were  not  equally 
decisive;  and  certainly  the  propositions  would  not  re- 
medy the  defects  of  this  court  originating  in  inability  to 
hear,  and  difficulty  in  justly  deciding*.  On  the  subject 
of  the  subdivision  of  the  jurisdictions  a  preliminary 
question  arises,  viz.  whether  the  Chancellor,  with  his 
numerous  avocations  and  equity  jurisdictions,  has  time 
duly  to  discharge  his  judicial  duty  in  Bankruptcy  in 
addition  to  his  other  labours?  Mr.  Montagu,  whose 
repeated  and  disinterested  publications  on  this  question 
entitle  him  to  the  gratitude  of  the  country,  has  proved 
that  the  Chancellor  has  not  time  sufficient  for  this  part 
of  his  official  business.*  From  the  returns  made  by 
the  Secretary  of  Bankrupts,  the  exact  time  thus  occu- 
pied may  be  ascertained :  as  it  appears,  that  in  the  Lord 
Chancellor's  Court,  in  the  year  1823,  seventy-two  days 
were  more  or  less  occupied  in  bankruptcy  l  in  1824, 
eighty-nine  days :  and  in  eight  months  of  1825,  seventy- 
six  days:  and  that  during  the  same  period,  seventy-two 
days  were,  in  the  year  1823,  so  devoted  in  the  Vice 
Chancellor's  Court;  and  in  the  year  1824,  (when  the 
public  were,  from  illness,  deprived  of  the  Vice  Chancel- 
lor's assistance)  forty-nine  days  ;  and,  for  six  months  in 
the  year  1825,  forty-seven  days.  The  time  is  thus  ex- 
hibited : 


Days  in 
1823. 

Days  in 
1824. 

Days  in 
1825. 

Lord  Chancellor's  Court. 

72 

89 

76 

Vice  Chancellor's  Court. 

72 

49 

47 

*   Letters  on  the   Report  of   the  Chancery  Commissions  to  the  Right 
Honourable  Robert  Peel.     1826 — 7. 

3h 
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Upon  the  supposition  therefore  that  the  court  sits 
about  two  hundred  days  in  each  year,  questions  in  Bank- 
ruptcy are  more  or  less  heard,  at  least,  on  one-fourth  of 
the  days  appropriated  to  business.* 

Mr.  Montagu  observes  that  the  time  of  the  Chancellor 
thus  occupied  is  not  confined  to  the  period  in  court; 
the  petitions  often  requiring  deep  deliberation  in  private  5 
the  evidence  frequently  voluminous  and  perplexed,  de- 
manding* a  minute  and  laborious  investigation;  and  the 
application  of  the  law,  according  to  previous  decisions; 
the  most  anxious  consideration. f 

Since  the  creation  of  the  office  of  Vice  Chancellor 
there  have  been  frequent  petitions  in  the  nature  of  Ap- 
peals from  that  court  to  the  Lord  Chancellor.  The 
proposition  of  the  Chancery  Commissioners  to  appoint 
ten  Commissioners  of  Appeal,  to  relieve  the  Ccurt  of 
Chancery  by  rectifying  the  errors  of  the  general  Com- 
missions, is  founded  on  the  erroneous  supposition  that 
the  Bankrupt  petitions  chiefly  originate  in  appeals  from 
the  decisions  of  the  Commissioners,  whereas  whatever 
they  may  profess  to  be  they  are  in  fact  not  appeals  but 
original  hearings.  Indeed,  on  appeals,  parties  are  not 
confined  to  the  same  evidence  which  was  adduced  before 
the  Commissioners.  All  questions  of  fact  in  bank- 
ruptcy are  brought  before  the  court  upon  affidavits. 
The  objections  to  this  mode  of  evidence  will  be  stated 
hereafter ;  but  the  Chancery  Commissioners  report  in 
the  most  unqualified  terms  the  unsatisfactory  nature  of 

*  The  Court  does  not  sit  in  September  or  October,  and  generally  rises  in 
the  middle  of  August:  and  there  are  vacations  at  Christmas,  Easter,  and 
Whitsuntide.  Estimating-  with  the  non-judicial  days  these  vacations  at 
two  months,  and  deducting  Sundays,  it  will  appear  that  the  court  sits 
about  200  days. 

f  First  Letter,  p.  8. 
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evidence  collected  from  affidavits,  in  which  no  party  can 
be  compelled  to  make  an  affidavit,  or  to  state  more*  of 
the  matter  to  which  he  deposes  than  he  thinks  fit  to  dis- 
close ;  consequently,  that  the  Court  of  Chancery  after 
great  expence  to  the  parties,  and  a  long  and  laborious 
occupation  of  the  time  of  the  court  in  the  comparison 
of  affidavits,  is  seldom  able  to  arrive  at  a  safe  conclusion 
upon  the  disputed  facts,  and  is  often  compelled  to  direct 
an  issue  to  be  tried  at  Common  law  by  a  Jury.* 

The  printed  paper  of  petitions  for  the  month  of  July, 
1826,  shews  that  in  253  petitions  for  hearing,  27  were 
appeals  from  Commissioners,  and  226  unconnected  with 
the  Commissioners,  as  follows: — - 


Unconnected  with 
Commissioners. 

Appeals  from 
Commissioners. 

Total. 

To  stay  Certificates       7 

To  supersede 27 

To  remove  Assignees     9 
Equitable  Mortgages  34 
General 149 

To  prove  Debts  ....    26 
To  expunge    1 

226 

27 

253   ) 

If  the  general  contents  of  this  volume  have  not  proved 
the  utter  inability  of  the  Lord  Chancellor  to  discharge 
the  various  and  increasing  duties  imposed  on  his  political 
and  judicial  office,  the  above  facts  indisputably  shew 
that  with  the  due  administration  of  his  equity  juris- 
dictions, he  has  not  time  for  the  great  and  increasing 
labours  of  his  Bankruptcy  business, — therefore,  that 
some  subdivision  of  labour  has  here  become  abso- 
lutely   necessary.      Although    it    may    be   advisable   to 

*  Chancery  Report,  p.  36. 
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relieve  the  Chancellor  of  the  great  mass  of  interlocutory 
Bankrupt  questions  which  now  occupies  his  time,  it 
may  be  material  (hat  any  new  tribunal,  to  whose  juris- 
diction they  may  be  transferred,  shall  act  under  the  con^ 
troul  of  his  supreme  legal  power,  and  under  some  limita- 
tions subject  to  appeal  to  his  ultimate  decision  or  review. 
It  has  been  the  controversial  subject  of  several  recent 
practical  and  ingenious  publications,  whether  the  ex- 
ecution of  the  Bankrupt  Laws  shall  continue  to  be 
confided  to  occasional  Commissioners,  or  whether  a 
permanent  tribunal  shall  be  created  for  their  adminis- 
tration. There  are  certainly  great  objections  to  the 
principle  and  practice  of  London  and  Country  Commis- 
sions :  the  system  needs  revision,  if  not  partial  abolition. 
The  Insolvent  Laws  are  also  notoriously  defective  in 
their  principle  and  administration  ;  and  it  may  become 
a  serious  consideration  wuh  the  Legislature,  whether 
the  Bankrupt  aud  Insolvent  Acts  may  not  be  better 
administered  under  an  entirely  new  and  joint  jurisdic- 
tion. Temporary  expedients  have  hitherto  distinguished 
our  legislation.  New  Bankrupt  Statutes  annually  alter 
the  law,  and  new  Bills  are  doubtless  still  in  the  consider- 
ation of  our  active  legislators.  A  just  observation  has 
been  made  with  reference  to  the  recent  consolidation  of 
the  Bankrupt  Laws,  and  the  periodical  additions  to  them, 
that  "  our  Legislature  has  unfortunately  fallen  into  the 
error  of  adapting  the  law  to  the  tribunal  which  is  to 
execute  it,  instead  of  amending  the  tribunals  to  meet 
the  improvements  of  the  law."* 

An   intelligent  Committee  of  the  Common  Council  of 
the  City  of  London,   was  lately   appointed  to   enquire 
into  the  present    state  of  the  Bankrupt  Laws,    as  ad- 
ministered in  this  country.     They  procured  the  evidence 
*  Jurist,  No.  I.  Art  iv. 
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of  several  of  the  most  respectable  merchants,  hankers 
and   traders,   and   of  eminent  barristers  and  solicitors, 
both   in   town  and  country,    on   the   subject.      Circular 
letters    also,    containing1   certain    questions,    were    sent 
to  some  of  the  first  traders  and  merchants  in  the  princi- 
pal  manufacturing   cities   and   towns   in   England,   the 
answers  to  which  and   the   whole   body  of  information 
have  been   printed,  and  a  Report*  made,   which  closes 
with  the  following  striking  representation  and  remedial 
proposition—"  We  further  certify,  that,  after  having  duly 
"  considered  the  evidence  which  has  been  laid  before  us 
"  and  annexed  to  this  our  Report,  and  the  information 
"  we  have  otherwise  received  upon  this  important  sub- 
u  ject,  we  are  fully  of  opinion,  that  the  present   state 
"  of  the    Bankrupt  Laws,  as  now  administered  in  this 
il  country,  is  totally  inconsistent  and  at  variance  with 
"  the  intention  and  meaning  of  the  original  constitution 
"  of  those  laws, — that  the  present  system  of  the  admi- 
"  lustration  of  the   Bankrupt    Laws  falls  short  of  the 
"  necessities  required  by  the  commercial  interests  of  this 
"  country  ;  and  having  witnessed  the  mode  in  which  the 
"  affairs  of  Bankrupts   are  conducted  at  the  Court  of 
"  Commissioners  in  Basinghall  Street,  we  are  further 
"  of  opinion,  that  the  Bankrupt  Laws  require  material 
"  and  speedy  alteration,  and  that,  instead  of  the  mode  in 
((  which    those  laws   are    at   present    administered    by 
*'  seventy  Commissioners  in  London,  a  regular  tribunal 
"  should  be  established  for  that  purpose,  having  at  its 
"  head  a  judge  or  judges  of  great  experience  and  sound 
*'  legal  knowledge,  and  having  also  proper  officers  duly 
"  qualified,  with  such  jurisdiction  as  in  the  wisdom  of 

*  Report  to  the  Common  Council  from  a  Special  Committee  appointed 
to  take  into  consideration  the  present  state  of  the  Bankrupt  Laws.  Pre- 
sented 15th  March,  1827. 
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•"  Parliament  may  be  deemed  necessary  and  competent, 
"  to  take  cognizance  of  all  matters  relating'  to  the 
"  Bankrupt  Laws.  We  do  therefore  recommend  to  this 
"  honourable  Court,  that  petitions  should  be  presented 
"  by  this  Court  to  both  Houses  of  Parliament,  for  con- 
"  stituting  such  a  tribunal  for  the  administration  of 
"  those  laws. 

Dated  the  fifteenth  day  of  March,  1827. 

J.  Hartley,  Edward  Tickner, 

Samuel  Favell,  James  Harmer, 

Richard  Taylor,  John  Drinkald, 

William  Row,  Jun.  R.  Slade." 

Subsequently  to  the  above  Report  some  Parliament- 
ary returns*  have  exhibited  the  remarkable  facts,  that 
between  the  1st  of  April,  1824,  and  1st  of  April,  1827, 
in  a  period  of  three  years,  there  have  been  held  in 
London  (exclusive  of  the  Country)  Fifteen  Thousand 
Public  Meetings  of  the  Commissioners  of  Bankrupts, 
and  Six  Thousand  One  Hundred  and  Thirty-two 
Private  Meetings  !  viz. 

Private  Meetings.        Public  Meetings. 

1824—5       3,137       546 

1825—6       4,581        567 

1826—7        7,342        696 

The  number  and  importance  of  the  public  interests 
subjected  to  this  faulty  tribunal  is  palpably  displayed  in 
the  above  return;  and  it  is  equally  evident  that  a  large 
revenue  might  be  thence  obtained  for  the  support  of  a 
permanent,  a  cheaper,  a  more  expeditious  and  eligible 
Bankrupt  Jurisdiction. 

But  admitting  the  system  of  London  Commissions 
to  be  in  its  principle  an  unobjectionable  jurisdiction  for 

*  Bankrupt  Returns,  Ordered  by  the  House  of  Commons  to  be  Printed, 
June  29th,  1827, 
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metropolitan  Bankruptcy,  the  principle  governing  the 
selection  of  those  Commissioners  by  the  Lord  Chan- 
cellors; is  notoriously  bad — in  one  word  patronage 
has  dictated  the  majority  of  appointments  :  aptitude  for 
the  office  of  a  Commissioner  has  been  generally  the 
last  consideration  :  Parliamentary  influence,  i.  e. 
connection  with  members  of  the  two  houses  of  Parlia- 
ment, has  commanded  Commissionerships.  Such  is  the 
plain  though  ungracious  truth  ;  the  Fourteen  Lists  of 
Commissioners  during  the  last  Twenty  years  collated 
with  the  Court  Calendar  will  prove  this  assertion, 
and  it  is  not  surprising  therefore  that  much  of  the  duty 
of  these  Seventy  pseudo  judicial  persons  should  be 
inadequately  performed. 

A  more  minute  animadversion  on  the  practical  and 
technical  defects  of  the  London  and  Country  Com- 
missions is  inconsistent  with  the  limits  of  this  work,  and 
has  been  ably  performed  in  many  recent  publications  on 
the  evils  of  the  existing  system  of  Bankruptcy.  The 
constitution  of  the  Country  Commissions  is  radically 
defective:  the  majority  of  Commissioners  are  there  no- 
minated by  the  Solicitor  to  the  petitioning  Creditor,  and 
are  often  so  appointed,  notwithstanding  youth  and  inex- 
perience, from  sinister  motives  of  friendship  and  con- 
nexion. The  Chancery  Commissioners  appear  to  think 
that  an  increase  of  fees  necessarily  begets  an  increase  of 
official  aptitude ;  that  the  Quorum  fee  of  three  guineas 
being  raised  to  Jive,  creates  immediately  a  proportionate 
increase  of  qualification  in  the  acting  Commissioner.* 
If  this  were  the  fact,  England  in  the  present  century, 

*  "  That  in  order  to  secure  the  competent  execution  of  all  Commissions 
in  the  Couutry,  &c.  &c.  the  remuneration  to  be  paid  to  the  acting  Com- 
missioner should  be  after  the  rate  of  five  guineas  per  diem."  Chancery 
Beport,  p.  46,  Proposition  50. 
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with  the  constant  increase  of  judicial  fees,  would  be  in 
the  enjoyment  of  the  golden  age  of  Justice. 

Whatever  may  be  the  fate  of  the  general  question  of 
the  reform  of  the  Court  of  Chancery  in  the  ensuing 
Session  of  Parliament,  this  branch  of  the  equity  juris- 
dictions must  certainly  command  an  early  and  close 
attention  ;  and  from  the  conflicting  statements  and 
opinions  on  the  subject,  it  is  evident  that  the  ultimate 
decision  and  mode  of  amendment  ought  to  be  again 
committed  to  the  consideration  of  some  competent  Com- 
mission. It  is  far  better  that  the  contemplated  alter- 
ations should  be  postponed  twelvemonths  for  the  ma- 
turity of  some  adequate  mode  of  improvement,  than  that 
any  half  measures  should  temporarily  remove  evils 
only  eventually  to  aggravate  them, — a  quackery,  which 
invariably  commits  the  double  injury  of  deadening  the 
spirit  of  public  inquiry,  and  by  procrastinating  a  real 
reform  of  abuses  to  render  them  ultimately  irreme- 
diable. 

The  remainder  of  the  Statutory  Jurisdiction  of  the 
Chancellor,  though  various,  comprises  a  very  limited 
occupation  of  his  time  ; — viz.  1.  In  the  City  of  London 
Tythes:*  2.  The  Habeas  Corpus  Act  :f  3.  Arbitra- 
tion:]; 4.  The  Jews:§  5.  Infant  Trustees  or  Mort- 
gagees, enabled  to  convey  under  the  direction  of  the 
Court  of  Chancery  or  Exchequer  :||  6.  The  Marriage 
Act,  as  to  Minors:     7.    The   Friendly   Society   Act  \% 

8.  A  Jurisdiction  frequently  given  under  Private  Acts : 

9.  The  jurisdiction  of  the  Chancellor  as  to  Justices  of 
the  Peace,  extending  only  to  the  putting  them  in  Com- 
mission. 

*  22  &  23  Charles  II.,  c   15.  s   52.  f  31  Charles  II.,  c.  2. 

J  9  &  10  William  III.,  c.  15.  s.  1.  §  I  Anne,  c.  30. 

||  7  Anne,  c.  19.  f  33  Geo.  III.  c.  54. 
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The  Report  of  the  Chancery  Commission  strongly 
recommends,  for  the  relief  of  the  Court  of  Chancery, 
that  the  new  Statutory  jurisdiction  created  by  local  or 
private  acts  of  Parliament,  be  in  future  transferred  to 
the  Court  of  Exchequer.*  In  this  recommendation 
the  Commissioners  echo  a  former  report  of  the  House 
of  Lords,  which  in  many  points  was  a  valuable  reme- 
dial document.f  The  following  extracts  from  that 
excellent  Report  are  very  pertinent  to  the  above  subject 
of  relieving  the  Court  of  Chancery  from  many  of  these 
petty  jurisdictions  : — 

"  In  England,  the  increased  Business  of  the  Court  of 
Chancery,  in  which  the  Property  of  the  Suitors  has,  within 
the  course  of  the  last  reign,  risen  from  £4,700,000  to  above 
33,000,000  sterling,  has  not  only  increased  of  necessity  the 
number  of  Appeals,  but  has  also  occupied  so  much  larger  a 
portion  of  the  time  and  labor  of  the  Lord  Chancellor  in  his 
own  Court,  as  to  preclude  him  from  bestowing  an  adequate 
degree  of  attendance  for  the  decision  of  all  the  appeals  which 
come  from  England,  Scotland,  and  Ireland,  to  the  house  of 
Lords. 

"  With  respect  to  England  the  Committee  have  proceeded 
to  enquire  how  far  the  attendance  of  the  Chancellor  in  the 
Court  of  Chancery  may  be  rendered  more  adequate  to  the 
transaction  of  business  in  that  Court,  consistently  with  his 
attendance  in  the  house  of  Lords;  and  it  has  been  represen- 
ted to  them,  that  this  may  be  in  some  degree  effected  in 
various  ways.  It  may  be  done  by  enabling  other  Courts  to 
take  cognizance  of  matters  at  present  wholly  under  the  cog- 

*  Chancery  Report,  p.  35. 

t  Report  from  the  Lord's  Committees  appointed  a  Select  Committee  on 
the  Appellate  Jurisdiction  of  the  House  of  Lords.  Reprinted  by  order 
of  the  Commons,  February  24,  1824. 
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nizance  of  that  Court;  or  by  occasionally  referring  to  other 
Courts,  or  other  Judge  or  Judges,  matters  which  are  now 
subject  to  the  Jurisdiction  both  of  the  Court  of  Chancery 
and  of  such  other  Courts  or  Judges,  but  which  are  generally 
made  the  subjects  of  application  to  Chancery  only;  and  by 
not  allowing,  in  certain  cases,  appeals  or  rehearings  from  one 
branch  of  the  Court  of  Chancery  to  another;  and  by  not 
allowing,  in  certain  cases,  appeals  from  that  Court  to  the 
house  of  Lords;  and  by  the  Court  being  enabled  (in  cases  in 
which,  according  to  Law,  it  may  not  now  have  authority  so  to 
do,)  to  alter  the  rules  of  practice  in  the  Court;  and  possibly 
by  other  provisions  and  regulations. 

"  It  has  been  further  stated,  that  there  are  motions  of 
many  kinds  requiring  instant  hearing,  which,  in  the  present 
state  of  the  Country,  and  the  business  which  its  concerns 
produce,  require  often  much  of  the  Chancellor's  three  days 
attendance  in  the  Court  of  Chancery  to  be  devoted  to  them. 
Such  are  motions  for  Injunctions  in  many  Cases;  for  Writs 
of  Ne  exeat  regno,  being  in  the  nature  of  an  equitable  holding 
to  bail ;  and  motions  against  persons  charged  with  Contempts 
of  the  Court:  tuid  such  also  are  the  motions  for  dissolving 
such  injunctions;  for  discharging  such  Writs  of  Ne  exeat; 
for  discharging  parties  from  Imprisonment  for  Contempts  : 
and  it  has  been  represented,  that  these  motions,  too,  are  of 
much  importance  to  the  property  or  personal  liberty  of  the 
subject,  and  therefore  his  time  is  not  mis-spent  in  hearing 
such  motions,  and  much  expence  is  thereby  saved  to  the 
suitor. 

"  With  respect  to  such  motions,  and  some  other  parts  of 
the  business  of  the  Court,  it  has  been  suggested  for  con- 
sideration, that  it  might  be  useful  to  call  into  operation  more 
frequently  the  Commissioners  of  Assistance,  -consisting  of 
puisne  Judges  and  Masters,  who,  under  the  Commission, 
may  hear  and  determine  the  business  of  the  Court  in  the 
Chancellor's  absence ;  but  the  Committee  are  not  enabled  to 
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state  that  so  much  utility  could  be  derived  from  this  as  t& 
express  at  present  a  recommendation  that  this  assistance 
should  be  frequently  called  for. 

"  Amongst  the  measures  which  it  may  be  most  expedient 
to  adopt  for  relieving  the  Lord  Chancellor  from  some  of  the 
business  of  the  Court  of  Chancery,  are  the  following: — 

"  As  to  matters  arising  out  of  the  execution  of  Local  and 
Private  Acts  of  Parliament.  For  about  thirty  Years  last 
past,  by  virtue  partly  of  standing  orders  in  this  house,  and 
partly  by  the  practice  and  usage  of  the  house,  the  Court  of 
Chancery  has  been  made  an  instrument  in  the  execution  of 
Local  Acts  of  Parliament,  relating  to  Canals,  Navigations, 
Aqueducts,  Avenues  to  Bridges,  Inclosures,  Docks,  Rail- 
ways, Tramroads,  opening  and  paving  Streets,  supplying 
Towns  with  Water  and  Gas,  and  various  other  speculations; 
by  which  Acts  the  Purchase  Money  of  Lands,  taken  under 
the  authority  of  Parliament  for  such  purposes  (where  the 
titles  are  doubtful,  or  cannot  be  immediately  completed,)  is 
directed  to  be  paid  into  the  Court  of  Chancery;  there  to 
remain  until,  by  proceedings  in  that  Court,  the  titles  can  be 
tried,  or  means  found  by  that  Court  to  clear  doubtful  titles: 
and  it  is  obvious  that,  in  every  case,  in  which  Parliament  has 
thus  burthened  the  Court  of  Chancery,  this  new  species  of 
business  operates  against  the  despatch  of  the  ordinary  busi- 
ness of  the  Court. 

"  This  practice  of  Parliament  seems  to  have  originated 
when  the  Court  of  Chancery  alone  had  an  Accountant 
General,  who  could  act  with  the  Bank  of  England  in  the 
care  of  the  purchase  money.  But  it  has  been  suggested  that 
the  Court  of  Exchequer,  having  now  an  Accountant  General 
and  Masters,  the  Court  of  Chancery  might  be  relieved  as  to 
this  business,  or  part  of  it,  by  introducing  into  the  standing 
orders  of  the  house,  and  future  Acts  of  Parliament  passed 
conformably  to  them,  the  Court  of  Exchequer,  instead  of  the 
Court  of  Chancery.     And  it  has  also  been  suggested  that  th^ 
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Court  of  Chancery  might  be  further  relieved  by  giving  to 
the  Court  of  Exchequer  the  execution  of  Private  Acts  of 
Parliament  of  different  descriptions. 

'*  In  the  several  Local  Acts  of  Parliament  above  men- 
tioned, the  persons  entrusted  to  carry  such  acts  into  execu- 
tion are  not  allowed  to  enter  upon  Lands  wanted  for  the 
purposes  of  such  acts,  unless  they  observe  the  regulations 
respecting  things  to  be  done  for  the  benefit  of  the  persons 
whose  Land  is  to  be  taken  for  those  purposes.  These  regu- 
lations are,  it  is  represented,  often  not  attended  to,  and  the 
non-observance  of  them  occasions  applications  to  the  Court 
of  Chancery  for  injunctions  to  prevent  parties  from  entering 
until  such  regulations  have  been  observed.  The  discussions 
which  take  place  in  the  Court  upon  applications  to  dissolve 
these  injunctions  are  represented  as  employing  the  Court  for 
a  considerable  time,  in  some  instances  not  less  than,  or  du- 
ring a  very  large  proportion  of,  the  three  days  per  week,  in 
which  the  Lord  Chancellor  now  attends  the  Court.  The 
fact  that  all  the  monies  which  are  to  be  disposed  of  in  execu- 
ting these  Acts  of  Parliament  were  to  be  paid  into  Chancery, 
has  naturally  led  the  parties  concerned  in  the  matter  of  these 
injunctions  into  the  same  Court;  and  the  great  number  of  acts 
passed  in  the  last  twenty  years,  in  the  execution  of  which  the 
Court  of  Chancery  has  been  made  an  instrument,  cannot  but 
have  occasioned  a  very  considerable  addition  to  the  business 
of  that  Court.  These  matters  it  has  been  suggested  might  be 
transacted  in  the  Court  of  Exchequer,  by  applications  to  be 
there  made  for  injunctions,  or  orders  in  the  nature  of  in- 
junctions; and  it  may  deserve  consideration,  whether  pro- 
vision might  not  be  made  also  for  enabling  the  Court  of 
Common  Pleas  to  administer  Justice  in  such  matters,  upon 
applications  to  be  made  to  that  Court  for  orders  or  rules 
in  the  nature  of  prohibitions,  to  be  discharged  by  that 
Court,  of  some  of  the  Judges  thereof,  upon  just  cause 
shewn. 
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"  It  deserves  also  consideration,  whether  in  like  manner 
relief  might  not  be  given  to  the  Court  of  Chancery,  with 
respect  to  Acts  of  Parliament  which  create  Benefit  Societies, 
Friendly  Societies,  and  other  Societies  of  a  like  nature,  the 
disputes  among  the  members  of  which,  as  to  their  property, 
the  Court  of  Chancery  has  been  by  many  acts  required  to 
hear  and  determine;  and  which  Societies,  either  not  under- 
standing the  effect  of  the  Parliamentary  Regulations  which 
they  are  required  to  attend  to,  or  omitting  to  observe  them, 
or  forming  their  existence  upon  principles  upon  which  they 
cannot  continue  to  exist,  furnish  calls  upon  the  time  of  the 
Court  of  Chancery,  to  the  obstruction  of  the  ordinary  busi- 
ness within  its  jurisdiction." 

These  judicious  remedial  observations  contain  far 
more  effective  suggestions  than  many  of  the  verbose  and 
timid  propositions  of  the  recent  Chancery  Report  ;  and 
form  a  singular  exception  to  the  general  inferiority  of 
the  Parliamentary  Reports  of  the  Lords  as  compared 
with  those  of  the  Commons. 

From  this  representation  of  the  Statutory  Jurisdic- 
tion of  the  Court  of  Chancery,  and  its  entire  distinct- 
ness from  the  general  jurisdictions  of  Equity,  it  is  clear 
that  the  whole  (excepting  a  limited  province  of  appeal) 
might  be  advisedly  dislocated  and  transferred  to  another 
tribunal :  at  all  events,  if  no  alteration  be  made  in  the 
principle  of  its  administration,  the  Lord  Chancellor 
might  be  relieved  of  his  labour  as  Administrator,  by  the 
subdivision  of  labour  in  the  transfer  of  that  portion  of 
his  duties  to  another  judge. 

IV.  The  Specially  Delegated  Jurisdiction  of  the 
Chancellor. — The  foundation  of  this  jurisdiction  is  the 
authority  of  the  Crown  over  Idiots  and  Lunatics.  The 
origin  of  this  prerogative  of  the  King  is  involved  in 
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considerable  obscurity,  and  is  more  a.  matter  of  curious 
than  useful  enquiry.  Before  the  Court  of  Wards  was 
established,  the  jurisdiction  was  vested  in  the  Lord  Chan- 
cellor, and  after  the  abolition  of  the  Court  of  Wards,* 
it  reverted  back  to  its  former  possessor,  f  The  ad- 
ministration of  the  estates  of  idiots  and  lunatics,  is 
not  necessarily  but  only  customarily  committed  by  the 
Crown  as  a  personal  authority  to  the  Lord  Chancellor. 
It  appears  to  have  been  generally  delegated  to  that  offi- 
cer as  a  judicial  person,  who  having  the  custody  of  the 
great  seal  could  both  act  in  these  matters  and  also  attest 
the  delegation  of  the  power.  The  appeal,  in  case  of 
error  or  maladministration  in  the  Chancellor,  is  imme- 
diately to  the  King  in  Council. 

As  the  authority  of  the  Chancellor  in  Lunacy  is  per- 
sonal, the  Master  of  the  Roils  cannot  sit  for  him;  and 
thus  the  whole  administration  of  this  jurisdiction  is 
heaped  upon  the  former. 

Avarice,  pecuniary  speculation,  luxury,  and  the  long 
continued  intermarriages  of  the  aristocracy,  indepen- 
dently of  the  increasing  population  of  the  empire,  have 
naturally  increased  the  judicial  business  of  this  de- 
partment of  the  Court  of  Chancery  during  the  last 
half  century.  In  what  proportion  it  is  here  unnecessary 
to  discuss:  the  total  increase  however  appears  mourn- 
fully displayed,  in  the  Chancery  Report  and  Appen- 
dices. 

In  1790,  Lord  Thurlow  made  138  Lunacy  orders;  in 
1791,  91  orders;  and  1792,  94  orders.  In  1821,  Lord 
Eldon  made  245  orders;  in  1822,  320;  and  in  1823, 
364.$ 

*  By  Stat.  12,  Charles  II.  c.  24.  f  Maddoclc,  vol.  ii.  p.  366. 

%  Chancery  Report.  Minutes  of  Evidence.  Thomas  Carr,  Esq.  Secretary 
of  Lunatics  p  563 
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The  following  return  to  the  Chancery  Commissioners 
by  Mr.  Carr,  Secretary  of  Lunatics,  shows  the  same 
increase  of  lunacy  business.* 

"  An  Account  of  Lunacy  Petitions  set  down  for  hear- 
ing during  the  years  1799,  1800  and  1801,  and  during 
the  years  1821,  1822  and  1823." 

1799  ---_--     119 

1800  -  124 

1801  ------     117 


Total  -     -     390 


1821  -         -         -         -         -         -  245 

1822  -----  820 

1823  ------  364 

Total    -     -  929 


An  account  has  been  rendered  by  Mr.  Carr  of  the 
number  of  days  in  which  Lord  Eldon  was  occupied, 
exclusively,  or  more  or  less,  in  Lunacy  business.  The 
statement  is  as  follows: — f 

"  Since  Mr.  Carr  was  appointed  secretary  of  Lunatics, 
"  viz.  in  April  1797,  the  business  of  the  court  of  chan- 
"  eery  has  very  considerably  increased,  and  become 
"  materially  altered.  It  has  been  already  stated  that  the 
"  lunacy  business,  according  to  the  ordinary  practice,  is 
"  appointed  to  be  heard  on  particular  days,  viz.  on  a 
"  certain  day  before  and  after  every  term,  thus  making 
"  eight  days  in  the  year.  Formerly  the  lunacy  business 
"  rarely  extended  beyond  those  days,  except  in  special 
"  cases,  which  were  distinctly  heard  on  days  appointed 
"  for  the  occasion :  since   the   general   business  of  the 

*  Appendix  D.  No  8.  p.  1150. 
f  Chancery  Report.  Appendix  C.  p.  1144. 
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"  court  however  has  increased,  the  motions  which  were 
"  formerly  exclusively  appointed  for  and  heard  on  the 
"  seal  days,  have  in  a  great  measure  occupied  the  time  of 
"  the  Lord  Chancellor  from  seal  to  seal ;  and  the  last  seal 
"  after  Hilary,  Trinity  and  Michaelmas  terms,  has  often 
"  taken  up  from  a  week  to  ten  days,  in  consequence  of 
"  which  the  lunatic  and  other  petitions  are  seldom  or 
"  never  heard  on  the  days  appointed  ;  and  upon  an 
"  average  of  the  last  three  years  it  appears  that  the 
"  Lord  Chancellor  was  occupied  with  lunacy  business, 
"  sometimes  exclusively,  and  at  others  with  the  general 
"  business  of  the  court 

In  1822         .....         97  days 

1823  .         ...     94 

1824  -       104 

"  During  the  present  year  (1825)  his  lordship's  gene. 
"  ral  business  has  been  so  considerable  as  to  prevent  the 
"  lunacy  business  appointed  for  December,  being  heard, 
"  and  it  cannot  be  disposed  of  till  January,  when  there 
"  will  be  a  considerable  accumulation.  This  interrup- 
"  tion  has  been  occasioned  by  the  business  of  the  seals 
"  and  a  special  argument,  which  was  exclusively  heard 
"  for  many  days,  on  an  application  for  a  commission  to 
"  review  a  decision  of  delegates  :  many  special  motions 
"  also  have  arisen  out  of  the  late  speculations;  and  the 
c6  ordinary  occupation  of  the  court  has  been  often  broken 
(i  in  upon  and  interrupted  by  business  of  this  nature; 
"  and  when  it  is  found  that  a  very  considerable  portion 
"  of  all  such  occurrences  arise  on  days,  for  which  a 
"  separate  and  distinct  list  of  business  is  entered  for 
"  hearing,  the  reason  why  the  paper  of  the  last  men- 
"  tioned  business  is  repeated,  is  at  once  explained  and 
"  accounted  for." 
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The  Lunatic  case  of  Lord  Portsmouth  alone  occupied 
Lord  Eldon  nineteen  days,  sometimes  the  whole  day, 
sometimes  various  business  of  a  pressing  nature  break- 
ing" in  on  his  Lordship's  attention,  and  also  other  lunacy 
business  employing  a  considerable  time.  The  painful 
and  pressing  nature  of  these  questions  necessarily  and 
frequently  occasions  the  interruption  of  the  regular  pa- 
per and  business  of  the  court  by  the  preference  which  the 
Lord  Chancellor  is  obliged  to  give  to  it. 

Many  recent  cases  of  Lunacy  Petitions  have  dis- 
played the  oppressive  burthen  of  this  part  of  the  judicial 
business  of  the  Chancellor;  and  especially  the  volumin- 
ousness  and  unsatisfactory  nature  of  written  evidence. 
In  the  subjoined  cases,  besides  the  petitions,  the  Affi- 
davits comprised  the   following  extraordinary  mass   of 


writing: — 

Folios. 

Folios. 

Lord  Portsmouth 

2300 

Wykeham 

-     184 

Sir  G.  O.  P.  Turner 

400 

Wood 

250 

Barlee     - 

500 

Millson    - 

-     220 

Barlow 

200 

Wooler 

160 

Penton    - 

100 

Lucas 

-     200 

Middleton     - 

280 

Frank 

940 

Stripp 

150 

Woolfryers 

-     130 

Saumarez 

180 

In  the  whole  6,194  folios,  which,  independent  of  hear- 
ing the  recitals  and  comment  of  Counsel,  the  Lord 
Chancellor  is  obliged  to  read  before  he  comes  to  a  de- 
cision !  In  his  private  room  also  the  Chancellor  fre- 
quently confers  with  the  Medical  men,  and  occasionally 
with  the  Lunatics. 

3  K 
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It  is  not  a  Utile  singular  that  the  Chancery  Commis- 
sioners in  the  last  part  of  their  report  on  the  subdivi- 
sion of  the  jurisdiction,  should  not  even  allude  to  the 
possibility  or  frequent  recommendation  of  removing-  the 
Lunacy  jurisdiction  from  the  Chancellor  to  some  other 
tribunal.  And  this  omission  is  the  more  singular  be- 
cause they  appear  fully  aware  of  the  excess  of  judicial 
labour  pressing  on  his  lordship,  at  the  same  time  that 
they  have  arrived  at  the  strange  "  conclusion  that  the 
jurisdiction  in  Bankruptcy  should  not  be  withdrawn 
from  the  Lord  Chancellor,  unless  it  should  eventually 
appear  that  it  cannot  be  retained,  consistently  with  the 
due  dispatch  of  the  other  business  of  the  Court.7'*  As 
though  their  Propositions  coukl  posi- ihly  enable  the  head 
of  the  Court  of  Chancery  to  administrate  his  multi- 
farious jurisdictions  ! 

In  regard  to  any  subdivision  of  labour  or  jurisdiction, 
the  Chancery  Commissioners  appear  to  have  echoed  the 
report  of  the  Lords'  Committee  on  the  Appellate  Jr.ris- 
diction  above  quoted,  and  to  have  been  sensitively  alive 
to  any  decrease  of  the  dignity  of  the  Lord  Chancellor — 
presuming  of  course  that  the  dignity  of  that  great  na- 
tional law  officer  was  promoted  by  overwhelming  duties 
necessarily  ill  performed.  The  Peers  in  their  report 
entertain  a  curious  antiquarian  objection  to  transfer 
the  Lunacy  matters  from  the  Chancellor:  they  admit 
that  u  these  employ,  occasionally,  very  considerable  por- 
tions of  the  Chancellor's  time  of  attendance  in  his 
court ;"  but  they  argue  that  the  duty  should  not  be 
withdrawn  from  the  Chancellors,  because  "  the  Lord 
Chancellors  have  been  entrusted  for  a  very  Jong  series 
of  years  with  the  care  of  idiots,  lunatics,  and  persons  of 

*  Chancery  Report,  p  35. 
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unsound  mind:"  and,  because  "the  Chancellors  have 
long  administered  the  affairs  and  property  of  such  per- 
sons according  to  settled  rales  and  doctrines,  and  with 
establishments  of  officers  necessary  for  the  dispatch  of 
business,  and  the  security  and  improvement  of  the  pro- 
perty of  such  persons."*  Surely  the  same  principles, 
machinery  and  judicial  establishment,  could  be  ad- 
ministered by  an  officer  of  competent  qualification  with- 
out the  name  and  appellation  of  "  Lord  Chancellor." 
It  may  be  a  strong  expression,  but  it  is  justly  applied, 
that  he  who  knows  the  excessive  occupation  of  the  time 
and  mind  of  the  Chancellor,  and  considers  it  possible 
for  that  law  officer  advantageously  to  retain  the  Bank- 
ruptcy and  Lunacy,  must  be  non  compos  mentis  as 
denned  by  Coke,  and  the  fit  subject  for  a  Commission 
De  Lunatico  Inquirendo. 

Many  practical  and  technical  evils  in  the  procedure 
and  administration  of  Lunacy  are  not  noticed  here 
from  the  length  of  detail,  and  indeed  their  importance 
merges  in  the  superior  necessity  of  first  transferring  a 
jurisdiction  which  is  in  the  main  simple,  and  within 
the  intellectual  capacity  of  judges  of  strong  and  discri- 
minating minds. 

Such  is  the  nature  and  quantity  of  the  business  in  the 
English  Court  of  Chancery,  engrossing  and  perplexing 
the  time  and  mind  of  the  Lord  Chancellor.  But  how- 
ever multifarious  and  inconsistent  his  avocations  as  the 
head  of  that  Court,  his  other  extraordinary  judicial 
and  civil  duties  (which  occupy  him  usually  at  a  period 
of  the  year  when  his  ordinary  duties  press  most  heavily 
upon  him,)  are  such  that  it  is  scarcely  credible  any  human 
being  should  undertake,  much  less  pretend  to  accomplish. 

*  Appellate  Report,  p.  8. 
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A  singular  summary  of  the  functions  of  an  English 
Lord  Chancellor  was  written  half  a  century  ago  by 
Mr.  Bentham,  with  his  usual  original  sense  and  forcible 
application  of  language.  The  quotation  will  impress 
the  reader  far  more  than  any  circumlocution  of  para- 
phrase.* 

"  Custom,  which  sanctifies  all  absurdities,  custom  alone 
could  reconcile  men  to  the  sight  of  a  man  holding  at  the 
same  time  a  place  in  the  court  appealed  from,  and  another  in 
the  court  appealed  to,  judging  under  one  name  what  he  has 
been  doing  under  another.  The  plea  is,  that  lie  may  be  there 
to  defend  his  decrees ;  as  if  a  man  could  not  be  heard  as  a 
defendant,  without  voting  as  a  Judge.  Who  is  there  that 
does  not  remember  when  the  nation  was  kept  for  years  in  a 
ferment,  justice  become  odious,  good  judicature  traduced, 
and  bad  judicature  painted  worse,  because  a  great  man,  who 
had  one  foot  on  the  bench,  had  another  in  the  house,  and 
was  delivering,  sometimes  in  one  place,  sometimes  in  ano- 
ther, doctrines  supposed  to  bave  been  learnt  in  the  King's 
bedchamber?  By  degrees  it  is  settled  into  a  rule,  that  not 
only  the  Chancellor  sliall  have  a  Peerage,  but  that  the  same 
feather  shall  be  stuck  into  the  caps  of  the  two  chiefs  in  the 
courts  of  King's  Bench  and  Common  Pleas.  Ere  long  it 
will  get  down  to  the  Exchequer,  that  Westminster-hall  may 
not  contain  a  single  bench  undefiled  by  politics.  When  you 
have  put  your  Judge  into  the  house,  the  greatest  eulogium 
you  can  bestow  upon  him  is,  that  he  might  as  well  be  any 
where  else  for  any  thing  that  he  does  there.  You  plunge 
him  head  over  ears  into  temptation,  and  your  hope  is,  that 
he  will  not  be  soiled  by  it.  If  this  be  wisdom,  put  your 
daughter  to  board  in  Drury-lane,  to  teach  her  chastity. 

*  Draft  of  Plan  for  Judicial  Establishment  in  France.  1789.  Privately 
Printed,  p.  58—59. 
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"  The  Hales,  the  Holts,  and  the  Raymonds,  received  no 
such  extraordinary  rewards  beforehand  for  ordinary  service 
that  was  to  follow.  But  is  not  possible  service  as  good  a 
title  to  the  first  honours,  as  actual  wealth  without  pretence 
of  service?  Is  partial  abuse  worth  mentioning,  in  a  distinc- 
tion which  has  abuse  for  its  sole  substance  and  primeval 
essence? 

"  But  it  is  to  the  Chancery-bench  you  must  look,  if  you 
would  behold  a  monster,  in  comparison  of  which  the  chimera 
of  the  poets  was  an  ordinary  beast,  their  triple-bodied 
Geryon  an  ordinary  man. 

"  1.  A  single  Judge,  controlling  in  civil  matters  the  se- 
veral jurisdictions  of  the  twelve  great  Judges. 

"  2.  A  necessary  member  of  the  cabinet,  the  chief  and 
most  constant  adviser  of  the  King  in  all  matters  of  law. 

"  3.  The  perpetual  president  of  the  highest  of  the  two 
houses  of  Legislature. 

"  4.  The  absolute  proprietor  of  a  prodigious  mass  of 
ecclesiastical  patronage. 

'*  5.  The  competitor  of  the  Minister  for  almost  the  whole 
patronage  of  the  law. 

"6.  The  Keeper  of  the  Great  Seal;  a  transcendant, 
multifarious,  and  indefinable  office. 

".  7.  The  possessor  of  a  multitude  of  heterogeneous  scraps 
of  power,  too  various  to  be  enumerated. 

"  All  these  discordant  bodies  you  see  inclosed  in  one  robe, 
that  every  one  may  corrupt  another,  if  it  be  possible,  and 
that  the  due  discharge  of  the  functions  of  any  one  of  them 
may  be  impossible.  Such  is  the  care  and  providence  of 
Chaos." 

The  miscellaneous  duties  of  the  Lord  Chancellor  and 
his  "  heterogeneous  scraps  of  power  "  are  fast  increasing. 
The  political  taint  of  his  integrity  has  been  sufficiently 
exposed  in  every  page  of  this  history.     The  ecclesias- 
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tical  power  and  patronage  involve  more  sacred  con- 
siderations, and  a  connexion  between  "  Church  and 
State"  which  it  is  here  inexpedient  to  discuss:  but 
it  may  be  affirmed,  without  fear  of  contradiction,  that 
few  Chancellors  have  acted  on  Chancellor  Wrottesley's 
resolution — "  two  things  my  servants  shall  not  gain 
by,  my  livings  and  my  decrees:  the  one  are  God's; 
the  other  the  King's."  The  suitors  for  livings  must 
be  a  serious  inconvenience  to  this  great  law  officer : 
he  cannot  have  integrity,  leisure  or  means  to  deter- 
mine honestly  the  merits  of  respective  claimants  :  the 
Church  of  England  cannot  gain  by  his  ecclesiastical 
patronage,  the  Church  of  Christ  assuredly  loses  by 
it. 

Two  extraordinary  and  recent  stretches  of  the  prero- 
gative of  a  Lord  Chancellor  cannot  pass  unnoticed, 
viz:  the  assumption  of  the  offices  of  Licenser  of  the 
Press ;  and  of  Censor,  an  office  of  the  Roman  Emperors 
who  in  the  height  of  their  power  styled  themselves 
morum  jirsefecti. 

In  the  former  jurisdiction  nothing  can  be  more  anoma- 
lous than  the  effect  of  Lord  Eldon's  interference  under  the 
powers  given  him  as  the  arbiter  of  copyright.  His  Lord, 
ship  would  not  protect  a  bad  book,  but  assisted  to  bring 
(what  he  deemed)  licentiousness  and  irreligion  into  notice 
by  cheap  pirated  publications,  thus  stimulating  and  disse- 
minating* that  which  otherwise  would  be  smothered  in  its 
own  obscurity  and  insignificance  !  The  liability  to  error 
in  the  selection  of  the  judge,  and  the  possibility  of  error 
in  his  judgment,  unite  to  make  this  a  dangerous  power 
in  the  hands  of  any  individual.  Milton,  two  centuries 
since  aptly  observed  that  the  State  might  be  mistaken  in 
the  choice  of  a  Licencer  as  easily  as  a  Licencer  may  be 
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tmstaken  in  an  author.*  A  greater  Chancellor  than 
Lord  Eldon,  namely  Lord  Bacon,  published  a  judgment 
which  will  last  for  ages — "  the  punishing  of  wits  en- 
hances their  authority,  and  a  forbidden  writing  is  thought 
to  be  a  certain  spark  of  truth  that  flies  up  in  the  faces  of 
them  who  seek  to  tread  it  out."  In  the  instance  of  Mr. 
Lawrence's  work  nothing  could  be  more  palpably  ab- 
surd than  the  effect  of  the  literary  usurpation  of  the 
Equity  Court.  In  this  case  the  Chancellor  entered  the 
great  desert  of  polemical  and  metaphysical  controversy. 
The  speculative  opinions  on  materialism,  cursorily  intro- 
duced into  a  physiological  work  of  acknowledged  and 
preeminent  merit,  (and  opinions  by  the  bye,  iirmly  held 
by  many  distinguished  believers  in  Revelation  and  a 
Future  State,)  were  brought  under  the  cognizance  and 
solemn  firman  of  the  Lord  Chancellor;  a  controversy 
in  which  some  persons  would  fain  persuade  us  to  dis- 
believe the  existence  of  the  soul,  and  others  the  reality  of 
the  hod?/,  and  some  would  leave  us  neither  soul  nor  body  ! 

*  "  I  am  not  able  to  unfold  how  this  cautelous  enterprise  of  licensing 
can  be  exempted  from  the  number  of  vain  and  impossible  attempts.  And 
he  who  were  pleasantly  disposed,  could  not  well  avoid  to  liken  it  to  the 
exploit  of  that  gallant  man,  who  thought  to  pound  up  the  crows  by  shut- 
ting his  Park  gate  I  cannot  set  so  light  by  all  the  inventions,  the  art, 
the  wit,  the  grave  and  solid  judgment  which  is  in  England,  as  that  it  can 
be  comprehended  in  any  twenty  capacities  how  good  soever,  much  less 
that  it  should  not  pass  except  their  superintendence  be  over  it,  except  it 
be  sifted  and  strained  with  their  strainer,  that  it  should  be  uncurrent 
without  their  manual  stamp.  Truth  and  understanding  are  not  such  wares 
as  to  be  monopolized  aud  traded  in  by  tickets  and  statutes,  and  standards. 
We  must  not  think  to  make  a  staple  commodity  of  all  the  knowledge  in 
the  land,  to  mark  and  licence  it  like  our  broad  cloth,  aud  our  wool  packs. 
What  is  it  but  a  servitude  like  that  imposed  by  the  Philistines,  not  to  be 
allowed  the  sharpening  of  our  own  axes  and  coulters,  but  we  must  repair 
from  all  quarters  to  twenty  licensing  forgers" — Areopagitica ;  a  Speech 
of  Mr.  John  Miltou,for  tie  liberty  of  Unlicensed  Printing,     1G44. 


440 

To  decide  between  these  speculative  litigants  was  the 
grave  occupation  of  the  Lord  Chancellor  of  England, 
the  whole  judicial  business  of  whose  court  was  to  stand 
still  while  he  heard  counsel  and  decided  this  tripartite 
question  !*  As  the  Chancellor,  with  his  increasing  cares 
and  the  spread  of  speculative  inquiry,  cannot  possibly 
attend  to  this  new  branch  of  his  jurisdiction,  the  bulk  of 
a  book  must  necessarily  soon  become  the  criterion  of 
his  judgment:  that  is  to  say,  he  must  either  judge  by 
the  rule  of  the  grammarian  Callimachus,  that  every 
great  book  is  of  course  a  bad  one,  fxtya,  B<£?uov?  /xsya  kolhov  ; 
or  according  to  Pliny,  that  a  good  book  is  valuable 
in  proportion  to  its  size.f  The  English  Chancellors 
might  again  be  admonished  in  the  words  of  Milton — 
"  what  should  ye  do  then,  should  ye  suppress  all  this 
flowery  crop  of  knowledge  and  new  light  sprung  up  and 
yet   springing  up  daily  in  this  city,  should   ye   set    an 

*  JacoVs  Reports,  part  iii.  Lawrence  v.  Smith  (1822,  March  21, 25,  20.) 
This  case  occupied  nearly  three  days  of  Lord  Eldon's  judicial  attention, 
not  to  compute  the  many  midnight  hours  of  consideration  which  ended  in 
a  doubt.  The  marginal  note  of  the  Reporter  on  the  subject  matter  of  the 
case  in  the  above  report  is  most  instructive :  "  Injunction  to  restrain  the 
"  infringement  of  copy-right  in  a  work  as  to  which  it  appeared  doubtful 
"  whether  it  did  uot  tend  to  impugn  the  doctrines  of  the  Scriptures  re- 
•*  fused."  The  conclusion  of  Lord  Eldon's  judgment  is  a  palpable  expo- 
sure of  the  fallibility  of  the  judge  and  jurisdiction,  replete  with  what 
logicians  term  "  begging  of  the  question  :"" — "  Looking  at  the  general 
"  tenour  of  the  work,  and  at  many  particular  parts  of  it,  recollecting 
"  that  the  immortality  of  the  soul  is  one  of  the  doctrines  of  the  Scriptures, 
"  considering  that  the  law  does  not  give  protection  to  those  who  contra- 
"  diet  the  Scriptures,  and  entertaining  a  doubt,  I  think  a  rational  doubt, 
"  whether  this  book  does  not  violate  that  law,  I  cannot  continue  the  in- 
"  junction  !  The  Plaintiff  may  bring  an  action,  and  when  that  is  decided, 
"  he  may  apply  again  !"  A  great  consolation,  no  doubt!  There  is  a  place 
iu  England  called  Cold  Comfort. 

t  Pliny.  Epitt.  20.  lib.  i. 
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Oligarchy  of  twenty  ingrossers  over  it,  to  bring  a  famine 
on  our  minds  again,  when  we  shall  know  nothing  but 
what  is  measured  to  us  by  their  bushel?  Believe  it 
(Lord  Chancellors)  they  who  counsel  ye  to  such  a 
suppression  do  as  good  as  bid  ye  suppress  your 
selves."  * 

The  dangerous  and  undefined  jurisdiction  of  the  Lord 
Chancellor  as  a  Censor,  was  recently  displayed  in  the 
case  of  Mr.  fVellesley,  who  from  his  moral  character 
was  pronounced  by  Lord  Eldon  unfit  to  retain  the 
powers  of  a  parent  over  his  children.  This  case  emi- 
nently displayed  the  defects  of  affidavit  evidence ;  and 
it  exhibited  this  terrific  judicial  interference  of  the  Lord 
Chancellor,  not  in  right  of  any  defined  or  vested  power, 
but  solely  in  consequence  of  the  children  of  Mr.  WeL 
lesley  being  entitled  to  reversionary  property,  in  respect 
of  which  they  were  made  wards  of  the  Court  of  Chan- 
cery !  Such,  again,  is  the  antique  nature  of  English 
law — an  imitation  of  the  Roman  Censorship,  which 
Plutarch  denominates  the  summit  of  all  preferments, — 
"  omnium  honorum  apex,  vel  fastigium1' — and  Cicero 
styles,  "  magistra  pudoris  et  modestias."  An  excellent 
writer  has  justly  summed  up  the  evils  of  this  dreadful 
jurisdiction  : — "  It  is  uncertain  and  capricious  in  its 
"  application  ;  is  unaccompanied  with  the  powers  neces- 
(c  sary  to  make  it  harmless  to  the  objects  of  it  ;  must 
"  be  frequently  injurious  to  the  property  of  those  whom 
"  it  endeavours  to  protect,  and  is  of  very  doubtful  benefit 
"  to  their  morals ;  it  is  extremely  liable  to  be  abused  for  the 

*  There  was  a  clause  in  Stat.  8,  Anne,  c  19,  empowering  the  Chancellor 
and  some  other  great  officers  of  state,  to  set  the  price  of  books,  repealed 
by  Stat.  12,  Geo.  II.  c.  36,  s.  2. 

Sl 
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"  purposes  of  vexation  in  family  quarrels  (and,  we  may 
"  add,  however  much  needed,  it  will  never  be  resorted  to, 
"  unless  some  such  quarrels  exist)  ;  it  is  liable  to  be 
"  abused  for  the  purposes  of  religious  intolerance  ;  it  is 
"  entrusted  to  a  Court,  the  forms  of  proceeding  in  which 
"  are  peculiarly  ill-suited  to  get  at  the  truth  in  such 
"  cases  ;  and,  to  crown  the  whole,  it  is  necessarily 
"  attended  with  enormous  expences,  which  a  father 
"  cannot  be  called  upon  to  defray  without  great  injustice, 
"  and  sometimes  ruin."* 

The  appeal  from  the  Court  of  Chancery  to  the  House 
of  Lords,  and  the  constitution  of  that  appellate  juris- 
diction, form  another  strange  and  indefensible  anomaly 
in  English  law  procedure.  An  improved  division  of 
labour  has  certainly  been  introduced  into  the  latter  tri- 
bunal; the  inconsistency  however  of  the  Lord  Chancellor 
being  a  paramount  judge  in  appeals  from  himself  still 
remains;  and  in  Lord  Lyndhurst'-s  pledge  to  accomplish 
some  remedy  for  the  delays  and  evils  of  this  jurisdiction 
it  is  especially  adviseable  that  his  plan  whenever  brought 
forward,  should  include  the  transfer  of  this  part  of  his 
appellate  labour  to  some  other  judicial  persons.  The 
Lords'  Committee  reported  that  "  their  object  had  been 
to  provide  some  means  of  hearing  appeals,  by  which  the 
constant  and  regular  attendance  of  the  Lord  Chancellor 
may  be  dispensed  with."f 

*  London  Magazine,  1827,  art.  The  Wellesley  Case  .Mr.  Wellesley  in  his 
pamphlet  says,  that  towards  his  law  expences  he  has  already  paid  £5,500. 
The  fortunes  of  his  two  younger  children  being-  only  £6,000  1 

t  Appellate  Report  p.  14. — It  is  curious  to  trace  the  aggravation  of 
evils  by  the  application  of  ill  contrived  remedies.  The  antient  abuses  in 
Chancery  appear  to  have  early  originated  an  appeal  to  Parliament.    The 
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To  (his  history  of  the  Court  of  Chancery  has  now 
been  subjoined  a  brief  but  complete  analysis  of  the 
Equity  Jurisdiction.  It  has  been  shewn,  that  Equity 
is  peculiar  to  English  Jurisprudence;  that  its  distinc- 
tions are  not  founded  on  principles,  but  on  the  contrary, 
are  at  variance  with  reason  and  precedent.  "  The 
people,  in  proportion  as  they  were  oppressed  by  law, 
were  fond  of  equity  :  in  proportion  as  they  were  op- 
pressed by  judges,  that  is  by  lawyers,  they  were  fond 
of  juries.  Equity  according  to  the  shortest  and  most 
comprehensive  conception  that  could  be  given  of  it,  was 
a   sort  of  law  in  which  every  thing  was  done  without 

appellate  jurisdiction   of   Parliament  is  the  subject  of  the  pedantic  but 
learned  commentary  on   Hale  by  Mr.  Hargrave.     In  a  scarce  and  clever 
treatise,   Williams's   Jus   Appellandi   ad   Re  gum   lpsum  a  Cancellaria, 
(London,  18mo.  1693)  the  origin  and  reason  of  this  check  is  traced  ;  and 
in  section  4.  p.  47.  "of  the  modern  and  present  power  and  jurisdiction  of 
the  Court  of  Equity  in  Chancery"  the  author  incidentally  notices  the  uu- 
satisfactoriucss  of  the  equity  tribunals. — "  The  King's  laws,  the  laws  of 
the  twelve  tables,  the  civil  law,  laws  made  by  the  consent  of  the  people, 
or  decrees  of  the  senate,  and  therein  he  was  not  absolute  as  in  the  other ; 
but  our  Chancellor  or  Keeper  and  their  Preetor  do  differ  very  much,   for 
the    Preetor   would   at  his  entry  into  that  office  propound  and  publish 
certain    edicts,   which   were  principles   and    fountains  out  of   which    he 
would   derive  his  decrees;   but  what  rules  or  general  notions  the  Lord 
Chancellor  or  Lord   Keeper   in   England  doth  assign   unto   himself  for 
limitation  of  Equity,  and  direction  of  his  conscience,  those  lie  hid  and 
concealed  in  his  own  breast,  so  that  neither  the  man  of  law  nor  equity  is 
able  to  inform  his  client  what  is   like  to  become  of  the  cause,  and  con- 
sequently no  man  is  able  to  know  what  is  his  own,  so  that  it  may  be  said 
of  this  great  officer  arm'd  with  this  great  power,  as  was  said  of  Jere  • 
miah's  figs;  (Jer.  xxiv.  3)    Those  that  were  good,  were  very  good;    but 
those  that  were  evil  were  exceeding  evil:    for  that   power  if  it  be  used 
according  to  the  true  intent  and  design  of  it,  is  of  excellent  use,  but  if 
abus'd  it  is  the   greatest  oppression   imaginable;   and  that   that   power 
hath  been  abused,  will  appear  by  the  next  section."     Opt'ma  corrupta 
sunt  pejssima. 
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juries."  *  It  chiefly  therefore  originated  in  schemes  to 
remedy  the  abuses  of  common-law  procedure :  the  cure, 
however,  has  proved  worse  than  the  disease,  and  for 
centuries  equity  has  been  described,  (the  reader  will 
judge  how  justly,)  as  "  elaborated  confusion  and  licensed 
pillage." 

If  the  Commissioners,  under  the  Royal  Commission  of 
1825,  had  cast  aside  their  professional  prejudices  and 
boldly  traced  the  origin  and  cause  of  the  abuses  of  the 
Court  of  Chancery,  politically  as  well  as  technically, 
they  would  have  discovered  and  reported  the  real  evils 
existent  and  the  practicable  means  of  remedy. 

1.  That,  with  a  view  to  an  immediate  alleviation  of 
the  present  burthen  of  suits  in  the  several  Courts  of 
Equity,  the  causes  of  litigation  should  be  reduced 
to  a  minimum,  by  improvements  and  reforms  in  the 
general  system  of  English  law,  especially  in  that  portion 
of  it  which  involves  the  tenure  of  Real  Property,  the 
required  amendments  of  which  the  Commissioners  ought 
to  have  considered  and  suggested. 

2.  That  the  places  of  judicature  should  be  increased 
and  more  conveniently  located.  The  Metropolitan  tri- 
bunals are  now  in  Equity  the  only  geographical  fields  of 
jurisdiction,  and  have  swallowed  up  the  local  judicatures  : 
hence  the  majority  of  suitors  are  subjected  to  the  incon- 
venience of  extreme  distance,  with  the  consequent  pro- 
portionate loss  of  time  and  extra  cost.  If  the  increased 
and  extraordinary  facilities  of  transit  did  not  exist,  the 
nuisance  of  an  indispensable  resort  to  the  metropolis 
would  be  intolerable.  Surely  innumerable  questions 
now  litigated  in  the  Courts  of  Equity,  many  of  whose 

•  Bentharo,  Rationale  of  Judicial  Evidence,  vol.  iv.  p.  341. 
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important  points  are  referred,  on  issues,  to  the  com- 
mon law  courts,  might  be  tried  in  the  local  cir- 
cuits whence  they  arise.  And  would  it  not  be  pos- 
sible to  confer,  as  in  America,  a  concurrent  equitable 
jurisdiction  ?  Wales  has  its  separate  Equity  Tribu- 
nals, which,  though  inefficient,  might  still  be  rendered 
efficient.*  The  counties  Palatine  claim  their  Court  of 
Chancery,  and  other  parts  of  the  kingdom  have  enjoyed 
independent  Courts  of  equity. f  The  proposition  there- 
fore includes  no  innovation,  but  even  though  it  did, 
and  innovation  were  needed,  why  should  it  not  be  in- 
troduced ? 

3.  That  the  labour  of  the  Judges  should  be  equalised 
by  a  better  division  of  the  various  jurisdictions,  with  a  re- 
striction of  the  option  now  enabling  solicitors  to  try  their 
causes  before  either  of  the  three  Chancery  Judges,  whence 
proceeds  a  continually  fluctuating  tide  of  business. 
As  aptitude  for  office  should  form  some  consideration 

*  Appendix,  No  9,  Courts  of  Equity  iu  Wales.  Evidence  of  Mr.  Ser- 
jeant Heywood,  before  the  Committee  on  the  Administration  of  Justice  in 
Wales,  20  June,  1820.  Not  that  the  Welch  Equity  can  be  conscientiously 
lauded  as  superior  to  the  English.  In  the  Chester  Court  it  is  said  (Juris- 
diction, fyc.  of  the  Great  Sessions,  1795.  p.  124)  that  the  "  course  of  equity 
proceedings  is  even  more  dilatory  and  prolix  than  in  the  high  Court  of 
Chancery,"  and  as  Mr.  Bentham  comments  in  his  Rationale  of  evidence, 
*i  the  little  Welch  equity  court  being  a  sort  of  dormouse,  that  must  gene- 
rally sleep  ten  or  eleven  months  of  the  year  j  the  great  high  court  a  sort 
of  sloth,  which  though  at  its  own  pace,  keeps  on  crawling  almost  the  whole 
year  round.  Five  or  six  times  as  much  delay  as  in  the  grand  warehouse 
of  delay  ;  and  yet  not  enough  for  the  appetite  of  learned  travellers,  without 
the  extra  portion  of  it  attached  to  sham  warrants." 

t  Dodderidge,  p  35. — Rush  worth,  vol.  iv.  p.  82. — Dr.  Harris  in  his  history 
of  Kent  mentions  an  antient  court  of  equity  to  mitigate  the  law,  immemo* 
rially  held  in  Dover. 
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in  promotions ;  it  is  also  time  that  the  political  opi- 
nions and  actions  of  a  barrister  should  cease  to  be  his 
chief  title  to  judicial  office.  This  position  requires  no 
fact  or  reasoning  after  the  history  of  the  Court  of  Chan- 
cery as  detailed  in  these  pages.  Either  the  Lord  Chan- 
cellor should  be  abstracted  wholly  from  his  political  or 
his  judicial  duties  ;  if  from  the  latter,  constitute  him  the 
chief  judge  of  the  appeals  from  the  courts  of  Equity 
and  the  Colonial  jurisdictions,  and  he  may  then  occupy 
his  seat  in  the  Cabinet :  but  if  he  is  to  retain  his  present 
pre-eminent  judicial  station,  abstract  him  from  the  Cabi- 
net and  the  Prolocutorship  of  the  House  of  Lords  ;  * 
If  there  be  any  virtue  in  the  independence  and  perma- 
nency of  judicial  office,  allow  the  highest  judge  of  the 
realm  to  sit  so  long  as  he  is  efficient :  this  principle 
surely  applies  not  more  forcibly  to  the  lowest  judicial 
officers  than  to  the  highest,  who  are  indeed  generally  most 
exposed  to  the  temptation  of  power  and  sinister  influence. 
It  cannot  be  questioned  that  innumerable  evils  in  the  Equi- 
ty jurisdictions,  as  at  present  administered,  subsist  in  the 
imcompetency  of  officers  of  the  court.  Law  was  not 
made  for  lawyers,  but  for  clients.  It  cannot  per- 
haps be  affirmed,  that  justice  is  sold  retail,  as  these  are 
times  in  which  uncloaked  venality  is  not  tolerated,  but 
the  gift  of  offices  on  the  least  worthy  is#  a  judicial  cor- 
ruption of  the  highest  turpitude.  Patronage,  as  now 
exercised  in  the  judicial  establishments  of  this  nation, 
must  be  limited;  and  the  jobbers  of  Boroughs  ("bringing 

*  "  My  Lo  Keeper  tells  me  that  there  are  many  precedents,  that  ye 
Peers  in  EVHam't  have  chosen  thei'r  oune  Speaker,  and  that  vntil  ye  Lo. 
Burleighs  later  tyme,  there  is  scarce  any  Record,  that  ye  King  hath  by 
l'trs  pattents  appointed  a  Speaker  for  that  House.11  EvclyrCs  Memoirs* 
Correspondence.  1641.  vol.  v.  p.  98. 
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parliamentary  influence  to  bear  for  the  acquisition  of 
patronage,  and  patronage  to  re-act  for  the' extension  of 
Parliamentary  influence")  must  cease  to  nominate  the 
judges  and  other  officers  of  the  law.  It  is  notorious  that 
barristers  of  inferior  intellectual  character  and  fortune 
seek  places  in  the  legislature,  in  order  that  they  may 
obtain  places  on  the  bench,  bankrupt  commissionerships, 
Welch  judgeships,  and  other  rewards  of  political  servility : 
thus  the  great  evil  arises,  that  legal  appointments  are 
not  conferred  on  those  best  qualified  for  them,  and  that 
official  duties  are  inadequately  discharged  without  res- 
ponsibility— the  only  natural  security  against  malversa- 
tion and  abuse.  A  bounty  has  been  established  for 
political  apostacy,  and  the  annals  of  the  last  and  the 
present  reigns  have  disclosed  scenes  of  humiliating* 
tergiversation  and  corruption.  The  Bar  has  been  pro- 
portionably  degraded,  and  office,  which  should  be  the 
proud  reward  of  honesty  and  superior  intellectual 
powers,  has  been  seized  by  servile  legal  politicians. 
The  abolition  of  this  infamous  system  would  be  no  inno- 
vation :  by  an  antient  statute  12  Richard  II.  it  is 
ordained,  that  "  none  shall  obtain  office  by  suit,  or  for 
reward,  but  upon  desert ;"  and  that  the  Chancellor  and 
other  officers  of  justice  and  government  shall  not  bestow 
patronage  appertaining  to  their  respective  offices,  "  for 
any  gift  or  brocage,  favour  or  affection."  The  honest 
and  conscientious  bestowal  of  legal  patronage  was  the 
bright  and  redeeming  character  of  Coke :  he  almost 
invariably  promoted  men  of  merit  and  official  fitness, 
declaring  in  his  quaint  law-language  that  he  would  have 
patronage  "  pass  by  livery  and  seizen,  and  not  by  bar- 
gain and  sale."  His  contemporary,  Lord  Brooke,  poeti- 
cally laments  the  want  of  a  salutary  law — ■ 
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Prohibiting  those  lawless  Marts  of  place, 
Which  by  permission  of  a  careless  Crown, 
Corrupt  and  give  the  Magistrate  disgrace 
With  servile  purchase  of  a  selling  gown  ; 
And  so  rate  justice  at  as  vile  a  price, 
As  if  her  state  were  people's  prejudice. 

The  consequences  of  political  influence  in  the  frequent 
change  of  the  head  of  the  Court  of  Chancery,  entailing 
innumerable  evils  on  the  suitors,  are  remarkably  appa- 
rent in  a  comparison  of  the  numbers  of  Lord  Chan- 
cellors and  Masters  of  the  Rolls  for  a  period  of  the  last 
three  centuries  :  it  displays  a  variation  of  change  in  the 
former  when  compared  with  that  of  the  latter  of  two  to 
one  1  It  might  be  supposed,  that  the  mastership  of  the 
Rolls  was  the  general  step  to  the  Seals,  and  that  an 
aptitude  for  the  duties  of  the  Chancellorship  would  be 
most  frequently  discovered  in  the  incumbent  of  the  sub- 
ordinate office  :  but,  as  before  observed,  such  is  not  the 
case,  when  we  compare  lists  of  the  two  judgeships. 
The  Attorney  and  Solicitor  General,  be  they  equity  or 
common-law  practitioners,  according  to  their  family  or 
political  influence,  command  succession  to  this  import- 
ant judicial  station;  and  all  the  great  officers  are  gene- 
rally displaced  when  their  party  is  overthrown,  unless 
they  can  trim  the  judicial  sails  evenly  amidst  the  dangers 
of  political  storms  !  *  If  the  duties  of  an  equity  judge 
can  be  so  promptly  and  efficiently  performed  by  a  com- 
mon-law barrister,  as  some  of  the  legal  translations  of 

*  Id  the  late  perplexed  state  of  parties  and  the  rapidly  succeeding 
changes  of  administration,  the  Lawyers  must  have  been  somewhat  sub- 
tle to  see  their  way;  like  the  great  aristocrats  described  in  Fuller's  Holy 
State,  temp.  Hen.  VI,  "they  live  in  a  troublesome  world,  wherein  the 
cards  were  60  shuffled,  that  two  kings  turned  up  trumps  at  once,  which 
amazed  men  how  to  play  their  games." 
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latter  times  would  suggest,  then  the  nisi- prims  Judges 
might  surely  be  entrusted  with  a  concurrent  equity  juris- 
diction. If  however  equity  law  is  so  occult  and  difficult 
of  acquirement,  then  the  promotions  in  question  are 
most  reprehensible.  And  is  it  not  well  known  that  many 
late  Chancery  and  Exchequer  judges  have  been  confes- 
sedly deficient  in  the  necessary  qualifications  of  judges  ? 
Are  they  not  known  to  have  resorted  to  barristers  of 
their  iiew  Courts  on  all  important  points  of  decision  ? 
It  would  be  far  better  when  a  common-law  judge  is  next 
appointed  to  Equity  office,  that  a  bill  should  be  introduced 
into  Parliament,  as  in  1620,*  nominating  two  judges  of  the 
coif  as  assessors  to  the  Lord  Chancellor  :  since  a  coun- 
sel advising  an  Equity  judge  on  a  case  in  which  he  might 
chance  to  have  been  engaged  is  not  likely  to  be  impar- 
tial, but  would  more  probably  be  really  as  well  as  tech- 
nically, "  a  Chancellor's  devil." 

The  general  mode  of  remuneration  to  the  officers  of 
the  courts  of  justice  by  a  mixed  system  of  salary,  fee 
and  gratuity  is  fraught  with  evils.  It  is  somewhat  cu- 
rious that  all  the  commissioners  of  inquiry  have  hitherto 
merely  inquired  into  the  nature  and  origin  of  the  fees 
of  court.  The  total,  the  relation  of  the  amount  to 
the  work,  and  how  far  the  service  keeps  pace  with  the 

*  Debates  of  House  of  Commons.  2  vols.  1770.— Tn  a  highly  inter- 
esting and  important  debate  in  the  periodical  convention  held  at  New 
York  in  1821,  (for  the  revision  of  the  constitution  and  civil  establishments 
of  the  State,)  Mr.  Kent,  the  late  eminent  Chancellor  of  New  York,  and 
author  of  the  recent  admirable  Commentaries  on  American  law,  declared 
that  the  systems  of  equity  and  common  law  were  essentially  different  in 
their  character,  relations  and  objects,  and  each  of  them  required  a  distinct 
preparation,  study  and  qualifications ;  and  that  a  life  devoted  to  either 
study  will  not  more  than  suffice  to  make  an  eminent  judge. 

3  M 
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reward,  form  no  part  of  their  investigations  or  reports. 
The  general  arguments  against  this  defective  principle 
of  payment  are  now  too  well  known  and  recognised  to 
require  any  special  citation.  The  system  of  fees  gives 
the  foe- gatherer  of  every  gradation  an  interest  almost 
irresistible  in  (he  number  and  protraction  of  suits  ;  it 
seduces  him  too  often  to  overlook  the  extortion  and 
various  misconduct  of  his  subordinates  ;  it  weakens  the 
sanction  of  law  in  general  by  originating  imputations 
on  the  integrity  of  the  administrators  of  justice;  and 
by  raising  the  price  of  justice  it  operates  as  a  premium 
on  injustice,  in  closing  the  doors  of  the  courts  against 
those  who  cannot  afford  to  purchase  right.*  Is  it  not  a 
well  known  fact  that  the  separation  of  the  jurisdictions, 
especially  that  of  Bankruptcy,  is  opposed  by  the  highest 
judicial  authorities,  simply  because  they  cannot  spare  the 
loss  of  fees  from  their  aggregate  income?  Should 
tills  sinister  motive  be  allowed  to  exist?  If  the  Lord 
Chancellor,  for  instance,  commuted  all  his  various 
sources  of  emolument,  viz.  in  a  salary  of  =£20,000.  per 
unnmn,  would  not  all  parties  gain  by  the  commutation, 
and  would  such  difficulties  exist  in  the  way  of  judicial 
improvements  ?  The  inconsistency  of  British  legisla- 
tors has  been  singularly  displayed  on  this  subject.  Two 
bills  have  been  introduced  into  Parliament  for  the  regula- 
tion of  the  Irish  Courts  of  Common  Law  and  Chancery. 
The  opposite  principles  of  these  two  measures  as  to  the 
payment  of  the  officers  of  the  respective  courts  are 
strangely  anomalous.  The  Chancery  bill  maintains  the 
principle  of  remuneration  by  fees,  the  Law  Courts  bill 
adopts   the   principle   of    fixed  salaries,  and   abolishes 

*  Parliamentary  Review.    Session  1825.  p.  737. 
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(with  trifling  exceptions)  all.  fees  !  One  principle  i.s 
probably  preferable  to  the  other ;  it  is  therefore  desirable 
that,  whichever  it  may  be,  the  legislature  would  ascer- 
tain it,  and,  having*  ascertained,  would  adopt  it  uni- 
versally. 

4.  That  the  practice  of  the  Court  as  regulated  by 
orders  should  be  immediately  improved  and  corrected. 
This  subject  of  remedial  proposition,  being  technical, 
and  not  entailing  any  inconvenience  on  existing  powers 
and  interests,  is  ably  treated  by  the  Commission.  But 
after  a  lapse  of  two  years  nothing  has  been  done ;  no 
propositions  have  been  carried  into  effect,  though  the 
publication  of  Orders  by  Lord  Lyndhurst  is  daily  ex- 
pected. On  this  part  of  the  recent  inquiry  Mr.  Beames 
1ms  pre-eminent  merit  as  a  Commissioner.  Nothing 
can  be  so  uumethodised  or  contradictory  as  the  existing 
Orders  of  the  Court  of  Chancery.  The  Orders  are 
the  leges  scriptw,  or  statute  laws  declaratory  of  its  prac- 
tice. They  have  been  made  from  time  to  time,  as  noticed 
in  the  historical  part  of  this  volume,  by  different  Chan- 
cellors, and  often  under  special  and  varying  circum- 
stances. No  general  collection  has  ever  been  published 
under  the  sanction  of  the  Court.  Successive  anonymous 
editions  have  at  different  periods  issued  from  the  press  ; 
but  with  the  exception  of  the  particular  orders  of  Lord 
Clarendon  and  Lord  Hardwicke,  none  have  been  pub- 
lished in  an  authentic  shape  !  The  excellent  collection 
of  them  by  Mr.  Beames,  in  1815,  collated  with  the 
Register's  Book,  is  the  only  general  modern  publica- 
tion ;  but  it  is  no  authority  :  many  of  the  orders  therein 
contained  are  not  in  the  register's  book;  many  are  obso- 
lete, and  many  contradictory  and  at  variance  with  the 
practice  of  the  day.     Mr.  Beames,  in  his  practical  notes, 
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points  out  several  cases  decided  without  the  slightest 
allusion  to,  or  recollection  of  the  Orders  relative  to  the 
subject;  and  other  cases  decided  with  a  professed  igno- 
rance that  any  orders  connected  with  the  points  under 
discussion  really  existed  !  Case  decides  case  ;  error 
is  the  prolific  parent  of  error.  Is  the  Order  or  the 
Practice  to  be  adhered  to  in  future  ? — Lord  Eldon 
certainly  does  not  solve  the  doubt  in  the  case  of  Boehm 
v.  De  Tqstet.%  In  that  report  are  the  two  following 
extraordinary  sentences :  the  context  is  not  dislocated 
in  the  quotation — ■ 

"  Much  of  modern  practice  "  It  is  impossible  for  this 

will,  I  fear,  be  found  incon-      Court,  in  many  instances,  to 
sistent  with  subsisting  orders,     support  its   present   practice 
without  any  contradiction  of     upon  the  notion  that  a  con- 
them  by  subsequent  orders;     tinued  practice  does  not  nuj- 
and,  upon  principle,  repeated     lify  a  written  order,  &c.  that 
decisions,  forming  a  series  of     involving  a  serious  question.'* 
practice,  as  it  must  be,  against 
an  order,  may  with  safety  be 
taken  to  amount  to  a  reversal 
of  that  order." 

From  Lord  Bacon's  Orders,  A.  D.  1618,  to  Lord 
Eldon's  in  1814,  the  total  number  is  One  Hundred  and 
Sixty-two  orders  more  or  less  important.  Mr.  Beames 
thus  designates  their  present  state  :  6i  All  the  general 
"  editions  are  grossly  faulty  and  imperfect,  not  except- 
"  ing  the  last  edition  of  1739.  *******  I  have 
"  been  able  to  add  many  important  orders  which  all  the 
"  foregoing  editions  have  omitted  ;  and  to  correct  many 

*  1  Ves.  and  Beam  328. 
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u  errors,  though  most  probably  some  may  yet  have 
u  escaped  me,  which  had  crept  into  those  editions."  He 
suggests  "  A  complete  revisal  of  the  Orders,  expunging 
H.  the  incompatible  and  obsolete,  and  making  the  whole 
"  one  uniform  consistent  body,  accompanied  by  the  de- 
H  claration,  that  the  collection  should  be  considered 
"  always  in  full  force  until  repealed  by  future  written 
^  orders,  would  be  a  work  of  incalculable  benefit  to  the 
"  public."  These  remarks  were  published  in  1815,  and 
in  the  subsequent  dynasty  of  Lord  Eldon,  during  twelve 
years,  no  authorised  revision,  publication  or  classifica- 
tion of  the  Orders  was  made  ! 

On  the  gross  and  shameful  advantages  which  the 
present  technical  system  of  the  court  allows  the  suitors 
in  the  mis-use  of  the  machinery  of  equity  to  practise  to- 
wards each  other,  no  special  detail  will  be  now  given, 
because  a  particular  exposition  would  fill  volumes,  and 
has  been  ably  given  in  numerous  publications.*  More- 
over the  author,  with  the  opinion  he  has  maturely  and 
confidently  formed  from  long  experience  and  reflection  on 
the  practice  of  the  court,  considers  any  minute  expo- 
sition a  work  of  supererogation — because  he  is  per- 
suaded that  no  real  remedy  for  the  present  evils  of  the 
Equity  jurisdiction  exists  but  in  the  general  substitution 
of  public  viva  voce  testimony  for  the  present  system 
of  secret  written  evidence. 

To  propose  thus  boldly  and  decidedly  this  substitution, 
certainly  involves  a  complete  revolution  in  the  practice 
of  the  Court.     But  the  time  is  arrived  when  the  princi- 

*  In  none  of  the  numerous  and  valuable  pamphlets  on  Chancery 
abuses  and  procedure  has  this  been  more  ably  or  disinterestedly  done 
than  by  Mr.  Vizard,  an  eminent  London  Solicitor,  in  a  letter  to  William 
Courtenay,  Esq  1824. 
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pies  of  legislative  and  judicial  science  must  and  will 
triumph  over  the  defective  institutions  of  antiquity.  The 
Roman  and  the  Norman  jurisprudence  will  not  long  pass 
current  in  Great  Britain  in  the  nineteenth  century  as 
the  only  circulating  medium  of  justice.  Time  alone 
has  rendered  the  fashion  obsolete  and  the  inutility  pal- 
pable. 

The  simple  perusal  of  a  Solicitor's  bill  of  costs  for  a 
suit  in  equity  will  alone  expose  the  magnitude  of  the 
evils  originating  in  the  present  system  of  written  evi- 
dence. Enormous  fees  in  the  obtainment  of  evidence: 
time  lost  and  consequent  delay  in  all  the  stages  of  a  suit, 
while  these  paper  processes  are  slowly  carried  on:  vo- 
luminous briefs  to  Counsel,  in  reams  of  documentary 
procedure,  fees  and  refreshers  proportionate  :  long 
recitals  and  repetitions  in  all  interlocutory  orders  and 
decrees:  inordinate  taxation  of  the  time  and  mind  of 
the  Equity  judge  in  weighing  such  prodigious  masses  of 
evidence.  In  this  denunciation  the  proceedings  of  the 
■Masters*  office  are  especially  included.  The  system  of 
affidavit  evidence  is  notoriously  infamous  :  the  majority 
of  parties  in  equity  proceedings  use  that  mode  of  testi- 
mony for  the  deliberate  colour  of  falsehood,  and  ex- 
tinguishing truth.  Witnesses  in  Chancery  are  examined 
upon  written  interrogations  prepared  and  signed  by  the 
Counsel  of  their  respective  parties.  The  execution  of 
the  commission  is  deputed  to  professional  friends  of  the 
solicitors  in  the  cause:  the  witnesses  are  of  course  pre- 
viously drilled,  and  the  result  termed  evidence,  thus 
taken  before  subordinate  judges,  named  Commission- 
ers, is  then  the  guide  of  the  chief  judge !  The  sub- 
ject of  all  judicial  decisions  under  the  several  names 
of  judgment,  order  and  decree,  may  be  comprehended  in 
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two  propositions;  1.  the  state  of  the  lam\  2.  the  state  of 
certain  matters  of  fact.  In  relation  to  matter  of  fact 
decision  has  for  its  ground  evidence.  Written  evidence 
necessarily  begets  delay,  vexation  and  expence;  the 
popular  and  moral  sanction  of  publicity  is  far  weaker 
than  in  orally  delivered  testimony.  All  the  secret  modes 
of  judicial  proceedings  are  only  useful  to  those  who 
invented  them,  viz.  the  Lawyers.  Mr.  Bentham  has 
long  since  demonstrated  that  publicity  is  no  less  es- 
sential to  secure  the  veracity  of  the  witness  than  the 
probity  of  the  judge.  "  Environed  as  he  sees  himself 
by  a  thousand  eyes,  contradiction,  should  he  hazard 
a  false  tale,  will  seem  ready  to  rise  up  in  opposition  to 
it  from  a  thousand  mouths.  Many  a  known  face,  and 
every  unknown  countenance  presents  to  him  a  possible- 
source  of  detection,  from  whence  the  truth  he  is  strug- 
gling to  suppress,  may  through  some  suspected  con- 
nexion burst  forth  to  his  confusion. ''*  The  anomalous 
variety  of  the  systems  of  evidence  in  the  different  English 
courts  of  justice  is  most  absurd.  In  Common-law  liti- 
gation the  testimony  of  the  principals  is  not  received. 
In  Equity  it  is  required  in  the  preliminary  stages  of  a 
suit.  In  Doctors'  Commons  all  evidence  is  conducted 
in  strict  secrecy,  and  the  Proctor  sends  down  to  the 
Country  Solicitor  for  instructions  to  cross  examine 
before  information  can  exist,  except  from  conjecture  of 
the  depositions  in  chief !  Is  there  not  one  plain  principle 
of  common  sense  and  experience  in  all  inquiries  of  mat- 
ters of  fact  out  of  court,  viz.  to  see  every  thing  thai  is 
to  be  seen  ?  hear  every  body  who  is  likely  to  know  any 
thing  about  the  matter  ;  and  especially  those  who  are 
likely  to  know  most  about  it,  the  parties :   the  reception 

*  French  Judicial  Establishments,  p.  26. 
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6f    evidence   does    not    surely    pre-suppose   or   dictate 
credibility.* 

Under  the  present  system  of  equity  examination  in 
secreto  judicis,  it  has  been  well  remarked  that  more  in- 
genious means  could  not  have  been  devised  for  encou- 
raging* perjury.  A  short  narrative  of  a  frequent  chan- 
cery suit  may  be  cited  from  a  distinguished  jurist,  "  a 
thing  in  Equity  under  the  name  of  a  Bill,  a  volume  of 
notorious  lies  delivered  in,  with  three  or  four  months 
time  for  a  Jirst  answer,  and,  after  exceptions  taken  of 
course,  two  or  three  months  for  a  second, — then  amend- 
ments made  to  the  Bill,  with  more  such  delays,  and  more 
succeeding  answers;  then  a  cross  Bill  filed  on  the  other 
side,  and  a  second  such  cause  thus  mounted  on  the  shoul- 
ders of  the  Jirst — then  volumes  heaped  upon  volumes  of 
depositions — then  after  a  few  years  thus  employed  a  de- 
cree. References  to  Masters :  then  in  the  course  of  a 
few  more  years  thus  employed,  out  of  a  dozen  or  two  of 
the  parties,  one  carried  off  by  death,  and  then  another, — - 
and  upon  each  death  another  Bill  to  be  filed,  and  the 
same  or  a  similar  course  of  retardation  to  be  done."f  It 
would  be  far  more  honest,  as  once  proposed,  to  write  up 
over  the  doors  of  the  Equity  Courts,  Delay  and  Injus- 
tice in  Law  Proceedings  sold  here  for  ready  money 
only.  Inquiries  which  occupy  a  quarter  of  a  century  in 
Equity  are  justly  decided  in  the  Common-law  jurisdic- 
tions on  viva  voce  testimony  within  a  year.  One  of  the 
two  systems  must  be  superior  to  the  other — one  infam- 
ously defective.     The  idolators,  however,  of  law  as  it  is, 

*  Rationale  of  Judicial  Evidence,  specially  applied  to  Engl isft*  Practice, 
vol.  v.  p.  743. 

t  Introduction  to  Rationale  of  Evidence,  p  121.    Privately  printed. 
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worship  both  :  the  light  of  common -law  is  admirable-— 
the  darkness  of  equity  law  is  past  all  praise !  Lord 
Eldon  retained  his  secret  mode  of  written  evidence  in 
his  own  jurisdiction  ;  directing,  however,  issues  the 
verdicts  on  which  were  to  be  returned  to  his  lordship  on 
viva  voce  evidence!  Yet  Lord  Eldon  in  1812,  in  the 
House  of  Lords  protested  against  the  use  of  affidavits 
in  Inclosure  bills,  arguing  that  if  the  Lords  received 
affidavits  as  proofs  of  the  facts  stated  to  them,  "  they 
would  give  up  the  most  effectual  test  of  truth  as  to  the 
allegations  in  a  private  bill, — the  examination  of  wit- 
nesses viva  voce  upon  oath  ;  there  being  no  doubt 
that,  were  it  not  for  that  examination  upon  oath 
before  the  Lords'  Committees,  private  bills  might  fre- 
quently operate  towards  the  greatest  injustice."  Is 
there  one  principle  for  the  Lords  and  another  for  the 
People  f  An  instance  of  the  thoughtless  inconsistency 
of  the  Commissioners  under  the  late  Chancery  Com- 
mission has  been  already  noticed  (ante  p.  371)  in  their 
general  sanction  of  interrogatories,  yet  suggesting 
viva  voce  evidence  in  the  proposed  new  court  of  Bank- 
rupt Appeals.  The  same  mixture  of  reason  and  pre- 
judice  may  be  seen  in  the  First  Report  just  made  by 
the  Commissioners  of  Inquiry  into  the  administra- 
tion of  Criminal  and  Civil  Justice  in  the  West  Indies 
(Jamaica.)* 

"  By  the  practice  at  Jamaica  the  Master  is  the  Examiner, 
"which  we  think  some  improvement;  and  if  his  powers 
ff  were  extended  to  take  examination  viva  voce,  and  to  ex- 
"  amine  to  all  the  points  he  thinks  material,  not  only  in 
11  cases  referred  to  him  to  report  upon,  but  also  as  regards 

*  Ordered  by  the  House  of  Commons  to  be  printed.     June  29,  1827. 
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*'  all  examinations  taken  by  him  in  chief,  we  conceive  that 
"  the  administration  of  justice  would  be  thereby  improved. 
"  But  still  we  must  confess,  that  even  under  this  system,  the 
"  objection  that  the  evidence  has  not  been  taken,  or  the 
"  witnesses  heard  before  the  Judge  who  is  finally  to  decide 
"  the  case,  remains.  It  seems  generally  admitted,  that  if 
V  this  difficulty  could  be  overcome,  it  would  be  a  great  im- 
"  provement  of  the  mode  of  proceeding  in  equity  cases. 
'*  But  with  respect  to  England,  it  seems  insuperable.  At 
"  Jamaica,  if  a  professional  person  be  appointed  Chancellor, 
"  perhaps  some  approach  might  be  made  with  safety  towards 
"  the  superior  mode  of  taking  evidence  in  common-law 
'*  cases,  by  providing,  that  in  all  cases  of  issues,  when  neces- 
"  sary  to  try  matters  of  fact,  the  trial  of  the  issue  should  be 
"  before  the  Chancellor  himself.  The  danger  of  the  real 
"  object  of  the  judge  in  directing  it  being  mistaken  in  the 
"  court  below,  which  is  too  frequently  the  case,  would  thus  be 
"  avoided  ;  and  as  it  is  only  the  conscience  of  the  Chancel- 
"  lor  that  is  required  to  be  satisfied  in  these  cases,  he  must 
*■  be  the  best  judge  of  the  effect  of  the  proof  in  his  mind."* 

The  substitution  of  oral  for  written  evidence  does  not 
pre-suppose  the  necessity  of  a  Jury;  with  or  without  a 
Jury,  the  equity  Judges  would  more  expeditiously,  cheap- 
ly and  justly  decide  the  important  questions  of  their 
jurisdictions.  The  real  remedy  of  the  present  abuses 
might  here  be  immediately  accomplished.  It  is  a  bold 
proposition;  it  supposes  many  vital  alterations  in  the 
procedure  of  the  Court  of  Chancery,  but  after  fruitless 
attempts  at  improvement  by  orders  and  other  inadequate 
means,  this  remedy  must  and  will  be  adopted.  Common 
sense  points  to  it,  and  the  great  law  authorities  of  the 
land   evidently   foresee  the    necessity.       Video    meliora 

*  Report,  p.  107. 
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pr&baque,  Deteriora  sequor — the  best  they  know  and 
praise,  the  worst  pursue.  But  even  antiquity  here  is 
opposed  to  the  "  Rome-bred"  mode  of  secret  evidence  ; 
the  Vestal  Virgins  were  unveiled  when  their  testimony 
was  required.* 

In  relation  to  matters  of  law,  how  defective  is  the 
knowledge  of  the  suitor,  how  blind  the  guides  of  the 
jitdges.  The  laws,  and  the  judicial  decisions  on  those 
laws,  are  of  equal  national  importance  to  the  public  and 
the  judge.  And  what  is  their  state  in  England?  Of 
ihe  Acts  of  Parliament,  Bacon  long  ago  lamented  "  an 
accumulation  of  statutes,  concerning  one  matter,  so 
cross  and  intricate,  that  the  certainty  of  the  law  is  lost  in 
the  heap."  It  was  anciently  observed  that  the  greatest 
number  of  laws  is  always  found  in  that  commonwealth 
in  which  there  is  most  corruption. f  James  I.  in  his 
speech  upon  his  accession  describes  the  numerous  dis- 
cordant laws  then  existing  "  divers  cross  and  cuffing 
statutes.'7  The  obsolete  statutes  have  of  course  mul- 
tiplied with  time,  and  are  continued  as  old  connexions 
in  the  Statute  book.  A  Parliamentary  Report  in  1796 
has  noticed  hotchpotch  acts  then  long  discontinued,  but 
nevertheless  abounding  in  the  statute  book.  Prolixity 
and  tautology  are  observable  in  every  page  throughout 
the  whole.  The  House  of  Commons,  in  their  treaty 
with  James  I.  for  the  abolition  of  the  Court  of  Wards, 
proposed  a  consolidation,  that  thereby  "all  such  enact- 
ments as  are  profitable  concerning  one  matter,  may  be 

*  Tacitus.  Annals,  b.  2.  c  8. — In  the  Prize  and  Admiralty  judicatory  of 
the  American  United  States,  the  mode  of  collecting  written  evidence  was, 
at  the  first  sitting  of  the  first  Congress,  abrogated,  and  the  viva  voce  mode 
substituted.     Acts  of  the  American  States,  I.  120,  121,  134.  A.  D.  1794. 

t  And  in  modern  times  by  the  Quarterly  Review,  No.  53,  p.  65. 
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reduced  into  one  statute."  Coke  declared  in  his  remote 
time  that  "  as  they  now  stand,  it  will  require  great  pains 
in  reading*  over  all,  great  attention  in  observing-,  and 
greater  judgment  in  discerning  upon  consideration  of 
the  whole,  what  the  law  is  in  any  one  particular  point."* 
The  logomachy  and  ambiguity  of  statute  idiom  is  pro- 
verbial. It  has  been  truly  said  that  the  law  of  England 
is  known  to  the  body  of  the  people  only  as  a  man  knows 
a  post  in  the  dark — by  running  his  head  against  it;  and 
that  by  the  multiplicity  and  contradiction  of  the  statutes, 
the  English  Government  might  be  suspected  of  wearing 
the  mask  of  Caligula,  who  according  to  Dion  Cassius, 
wrote  his  laws  in  a  very  small  character,  and  hung  them 
upon  high  pillars,  the  more  effectually  to  ensnare  the 
people. f  "  These  differences  were  long  since  observed, 
and  a  great  many  instances  given  upon  every  particular 
head ;  and  yet  I  do  not  find  that  care  is  taken  to  have 
them  rectified.      The   common   placing  of   our   Statute 

*  "  If  acts  of  Parliament  were  after  the  old  fashion  penned,  and  by  such 
only  as  perfectly  knew  what  the  common  law  was  before  the  making  of 
any  act  of  parliament  concerning1  that  matter,  as  also  how  far  forth  former 
statutes  had  provided  remedy  for  former  mischiefs  and  defects  discovered 
by  experience,  then  should  very  few  questions  in  law  arise,  and  the  learned 
should  not  so  often  and  so  much  perplex  their  heads,  to  make  atonement 
and  peace  by  construction  of  law  between  insensible  and  disagreeing 
words,  sentences,  and  provisals,  as  they  now  do." — Coke's  Reports,  Part 
ii.  Pre/. 

f  In  1697,  Bishop  Nicholson  enumerating  the  various  published  collec- 
tions of  the  Statutes,  says,  "  that  in  comparing  these  editions  with  the 
M.S.  Rolls  of  Parliament  several  glaring  imperfections  are  observable. 
1.  Divers  acts  in  print,  which  are  not  in  the  roll.  2.  Many  in  the  Rolls 
never  yet  printed.  3.  Divers  clauses  omitted  in  the  print,  which  occur  in 
the  rolls.  4.  Many  considerable  variations.  5.  Some  statutes  pretended 
to  be  enacted,  and  afterwards  dis-affirrn<  d,  and  yet  printed.  b\  Whole 
Parliaments  repealed  and  made  void  by  subsequent*. 
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Laws,  is  certainly  of  great  and  necessary  use  ;  especially 
since  they  grew  up  to  that  vast  bulk  wherein  we  now 
have  them.  But  when  these  methodical  abstracts  are 
published,  it  is  requisite  that  a  more  than  ordinary  care 
be  taken  in  examining*  the  numeral  quotations,  and  short 
references,  otherwise  the  mistakes,  into  which  the  reader 
may  be  led,  are  unspeakable  and  endless."*  Such  was 
the  reported  state  of  the  written  law  centuries  past. 

In  the  subsequent  extraordinary  increase  of  the  sta^ 
tutes,  and  excepting  a  few  acts  of  Mr.  Peel,  insignifi- 
cant compared  with  the  bulk  of  the  statutes  at  large,  no 
consolidation  or  systematic  arrangement  has  yet  been 
even  attempted  ;  a  mountain  of  confusion  and  contradic- 
tion has  therefore  arisen.  The  law  has  become  a  terror 
instead  of  a  security  to  the  subject.  No  one  can  take  a 
legal  step  without  the  fear  of  its  snares — 

"  Within  the  vast  reach  of  the  huge  statute's  jaws — 

Methought  I  saw 

One  of  our  giant  statutes  ope  his  jaw 
To  suck  me  in." 

Publicity  formerly  was  considered  essential.  The 
Laws  of  every  Session  of  Parliament  were  antiently 
proclaimed  by  the  King's  Writ  to  the  Sheriff,  which  may 
be  seen  at  the  end  of  the  Acts  of  31  Edward  III.,  and 
elsewhere. f    By  the  25  Edward  I.  it  was  directed  that  the 

*  Nicholson's  Historical  Library,  ed.  1697,  part  ii.  p.  154.  See  also 
many  excellent  remarks  in  Mr.  Millar's  Inquiry  into  the  present  state 
of  the  Civil  Law  of  England,  1825. 

f  See  Archaeologia,  vol.  i.  p  196 — Rex  vicecomiti,  &c.  salut.Quaedam 
Statuta,  Ordinationes,  per  nos,  Proelatos,  Duces,  Comites,  Barones,  et 
Communes  regni  nostri,  &c.  pro  communi  utilitate  dicti  regni  facta  tibi 
mittimus,  quod  in  comitatu  tuo,  et  aliis  loci*,  ubi  melius  expedire  viderie, 
publice  proclamari  facias.— 31  Ed.  iii. 


4G2 

charter  of  liberties  be  sent  to  all  Sheriffs,  Justices  in 
Eyre,  and  other  Magistrates  throughout  the  kingdom  for 
publication  to  the  People;  that  copies  of  them  should  be 
kept  in  Cathedral  Churches,  and  there  publicly  read  twice 
in  the  year,  accompanied  by  a  solemn  sentence  of  denun- 
ciation against  all  who  should  infringe  them.*  The  le- 
gislative measures  of  Mr.  Peel  in  consolidating  some  of 
the  Criminal  Laws  are  highly  praiseworthy  :  the  merit 
of  first  drawing  public  attention  to  this  important  sub- 
ject  is  due  (though  not  so  fully  acknowledged  as  it  might 
have  been)  to  Sir  Samuel  Romilly  and  Sir  James  Mac- 
intosh ;  but  as  the  will  to  reform  is  seldom  allied  to  the 
power,  Mr.  Peel's  merit  is  correspondingly  great.  He 
has,  however,  scarcely  commenced  his  labours,  nor  is  it 
possible  that  the  mode  in  which  he  slowly  proceeds  can 
effect  any  great  good.  No  amateur  or  unpaid  labours 
can  effect  much  in  this  stupendous  undertaking.  It 
never  has,  in  the  history  of  any  nation  far  less  law-rid- 
den than  England,  been  successful.  The  reduction  of 
the  laws  to  a  Code  is  not  a  desperatum  opus,  as  the  col- 
lection of  statutes  by  Mr.  Hammond,  and  the  Digest  by 
Mr.  Tyrwhitt  and  Mr.  Tyndale,  alone  attest  what  the 
industry  of  individuals  can  accomplish — the  latter  of 
whom  have  arranged  and  digested  above  2,000  statutes 
scattered  over  a  period  of  nearly  600  years.  The  revi- 
sion however  of  the  great  body  of  the  law  is  a  more 
responsible  and  difficult  task.     This  important  and  long 

*  "  Before  the  use  of  printing  aud  till  the  reign  of  Henry  7th,  our  Sta* 
tutes  were  all  engrossed  in  parchment,  and  by  virtue  of  the  King's  Writ 
to  that  purpose,  proclaimed  openly  in  every  County  :  a  mejhod  which  was 
undoubtedly  of  excellent  advantage  to  the  subject,  and  what  some  of  our 
greatest  men  of  the  Law  have  thought  worthy  to  be  restored.1' — (hut. 
Part  ii.  p.  526. 
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needed  labour  can  only  be  performed  by  a  Commission 
of  a  select  class  of  legal  men  remunerated  for  the  pur- 
pose. 

Barrington  in  the  appendix  to  his  "  Observations  on 
the  more  ancient  Statutes,"  shews  that  the  failure  of  a 
Committee  appointed  for  repealing-  certain  statutes  of 
Elizabeth  was  owing  to  its  being  a  work  of  time  and  de- 
liberation, which  that  flux  body  was  not  calculated  for,  the 
lawyers  especially  not  affording  time  for  the  necessary 
investigations  and  labour.  Barrington  proposes — "  That 
two  or  more  barristers  should  be  appointed,  who,  from 
year  to  year,  might  make  a  report  to  the  Privy  Council, 
as  likewise  to  the  Lord  Chancellor,  the  Master  of  the 
Rolls,  and  the  twelve  Judges,  of  a  certain  number  of 
statutes  which  should  either  be  repealed  or  reduced  into 
one  consistent  act.  It  may  be  proper  also  that  they 
should,  at  the  same  time,  transmit  such  statutes  as  they 
propose  to  substitute  in  the  room  of  those  which  seem 
liable  to  objection."  Such  a  permanent  and  remunerated 
Commission  can  alone  perform  the  necessary  revision,  as 
a  reference  to  the  history  of  the  Russian,  Danish, 
French  and  North  American  jurisprudence  distinctly 
proves.  This  Commission  should  possess  a  union  of 
technical  and  general  knowledge.  Lawyers,  particularly 
Barristers,  are  not  competent  singly  to  accomplish  such 
an  undertaking.  The  tendency  of  the  profession  to  nar- 
row and  pervert  the  mind,  especially  in  those  exclusively 
absorbed  in  its  practise,  has  been  long  observed.  The 
scholiasts  and  antiquaries  are  rarely  versed  in  philoso- 
phical science.  These  remarks  however  will  not  be  mis- 
interpreted. 

The  importance  of  general  erudition  to  the  profession 
of  the  law  has  been  ably  and  elegantly  argued  by  many 
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great  Lawyers,*  and  intelligent  jurists,  themselves  not 
only  successful  practisers  of  the  law,  but  remarkable  for 
the  variety  and  accomplishment  of  their  knowledge.  To 
the  proposed  Commission  should  be  added  not  only  men 
who  make  and  practice  the  law,  but  persons  of  eminent 
mercantile  intelligence  and  experience,  who  use  the  law 
and  for  whom  the  law  is  made.  ,  And  why  should  not 
such  a  Commission  be  remunerated,  and  liberally  paid? 
In  an  annual  national  expenditure  of  fifty  millions, 
surely  the  improvement  of  the  Laws  and  Judicial  Es- 
tablishments, the  safeguards  of  property,  might  be  con- 
sidered. And  should  not  the  value  of  the  active  and 
voluntary  intellect  of  the  country  at  large  be  called  in 
to  aid  this  great  work  ?  Before  offering  any  propositions 
or  codes  for  the  discussion  of  the  Legislature,  why 
should  not  the  proposed  Commission,  in  imitation  of  the 
distinguished  framers  of  the  Code  Napoleon,  submit 
their  plans  to  the  whole  kingdom,  through  the  medium  of 
the  press,  and  thus  secure  the  general  and  individual 
wisdom  of  the  nation  ?  Are  we  too  bigoted  and  proud 
to  learn  wisdom  of  a  conquered  foe  ;  shall  we  not  rather 
carry  away  the  most  glorious  trophies  of  victory  in 
adopting  and  improving  what  is  superior  in  the  Laws  of 
France  ?  Mr.  Peel  may  eclipse  the  renown  of  the  Duke 
of  Wellington. 

Some  few  observations  may  here  be  allowed  on  the 
illiberal  and  absurd  aspersions  during  the  last  Chancel- 
lorship, which  attributed  on  every  petty  opportunity  the 
abuses  and  delays  of  Chancery  to  Attorneys,  and  also  on 
a  late  principle  in  the  legislature  which  has  ill  advis- 
edly  degraded    Solicitors    from    numerous    offices   they 

*  Memoirs  of  Lord  Karnes,  vol.  i.  p.  15. — Cicero,  De  Oratore,  lib.  i. 
Lounger,  No.  100. 
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formerly  exercised.  With  reference  to  the  temptations 
of  the  profession,  the  country  does  not  contain  a  class  of 
more  honourable  or  intelligent  men  than  may  be  found  in 
that  branch  of  the  profession  ;  the  evidence  given  before 
the  Chancery  Commission  disproves  the  sinister  interest 
they  are  supposed  to  have  in  the  abuses  of  the  law,  while 
its  value  and  boldness  display  their  integrity  and 
professional  knowledge.  Anciently  Attorneys  took  an 
oath  of  office  not  to  increase  fees,  but  to  be  contented 
with  the  old  charges.*  But  this  oath  was  modified  by 
the  statute  2,  Geo.  II,  c.  32.  Commissioners  for  in- 
quiries into  fees  empannelled  experienced  Attorneys  and 
Solicitors. f  The  amendments  of  the  law  in  other  na- 
tions have  proved  that  honest  lawyers  are  interested  in 
reform.  Has  the  quick  transit  of  goods  decreased  the 
bulk  of  carriage  r  J 

*  See  Rules  and  Orders  fcr  the  Court  of  Common  Pleas,  Michaelmas 
Term,  1654. 

t  In  the  Monthly  Intelligencer  of  the  Gentleman's  Magazine  (vol  4.  p. 
625 )  November,  1734,  is  the  following;  paragraph — "The  Commissioners 
"  for  enquiring  into  the  Fees,  &c.  of  the  Court  of  Chancery,  met,  and  a 
"  Jury  of  respectable  Attorneys  and  Solicitors  returned  by  the  She- 
"  riff  of  Middlesex,  being;  sworn,  Sir  John  Gonson,  recommended  to  them 
"  to  enquire,  I.  What  officers,  clerks  and  ministers,  or  their  substitutes  of 
"  right  belong  to  the  several  offices  of  Masters  in  Chancery,  Accomptant 
"  General,  and  affidavit  office,  2.  What  Fees,  &c.  every  of  these  officers,  or 
"  their  substitutes  ought  to  take,  or  have  of  late  unjustly  extorted." 

J  Napoleon  proposed  an  ingenious  check  on  Lawyers,-.-"  I  awsuits  arc 
an  absolute  leprosy,  a  social  cancer — My  Code  has  singularly  diminished 
Lawsuits,  by  placing  numerous  Causes  within  the  decision  of  every 
individual.  Cut  there  still  remained  much  for  the  Legislator  to  accom- 
plish. Kot  that  he  could  hope  to  prevent  men  from  quarrelling  :  that 
they  have  done  in  all  ages;  but  he  might  have  prevented  a  third  party 
in  society,  from  living  upon  the  quarrels  of  the  two  others,  and  even 
stirring  up  disputes,   to   promote  their   own    interest.     It   was  therefore 

3  N   * 


458* 

In  reference  to  matters  of  law,  another  glaring  defect 
of  our  equity  system  especially  exists  in  the  innumer- 
able w« official  and  contradictory  nature  of  the  judicial 
decisions — termed  cases.  Equity  was  formerly  esta- 
blished as  an  avoidance  of  precedents,  and  to  adjudge 
every  question  before  its  tribunals  on  its  separate  and 
distinctive  merits.  The  Courts  of  Chancery  are  now  im- 
mense store  houses  of  Case-law.  A  clever  writer  in  the 
Jurist*  justly  reflects  on  the  present  "conflict  of  legal 
doctrines,  of  schism  on  the  bench,  of  text  marshalled 
against  text  writer,  and  judicial  dicta  opposed  to  ju- 
dicial dicta,  of  law  warring  with  law,  and  decision 
jostling*  decision."  A  most  amusing  but  appalling  col- 
lection might  be  made  of  dissonant  cases  and  reports. 
Lord  Bacon  in  his  time  thus  eulogises  Coke's  Reports  : 
lt  To  give  every  ma!)  his  due,  had  it  not  been  for  Sir  E. 
Coke's  Reports,  which,  tho*  they  may  have  errors,  and 
some  peremptory  and  extrajudicial  resolutions,  more 
than  are  warranted,  yet  contain  infinite  good  decisions 
and   rulings  over  of  cases;  the  law,   by   this  time  had 

my  intention  to  establish  the  rule  that  Lawyers  should  never  receive 
fees,  except  when  they  gain  Causes.  Thus,  what  litigations  would 
have  been  prevented!  On  the  first  examination  of  a  cause,  a  lawyer 
would  have  rejected  it,  had  it  been  at  all  doubtful.  There  would  bare 
been  little  fear  that  a  man,  living-  by  his  labour,  would  have  undertaken  to 
conduct  a  lawsuit,  from  mere  motives  of  vanity;  and  if  he  had,  he  would 
himself  have  been  the  only  sufferer  in  case  of  failure.  But  my  idea  was 
opposed  by  a  multitude  of  objections,  and  as  I  had  no  time  to  lose,  I  post- 
poned the  further  consideration  of  the  subject.  Yet  I  am  still  convinced, 
"  that  the  scheme  might,  with  certain  modifications,  have  been  turned 
to  the  best  account  " — Memorial  tfe  Sainte  Hefene,  vol.  iv.  p  7.  p.  200.— 
Real  costs  instead  of  taxed  costs  would  answer  the  purpose. 

*  Jurist,  No.  iii.  art.  Certainty  of  the  Law. 
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been  almost  like  a  ship  without  ballast.1'*  The  bulk  of 
our  ballast  has  now  well  nigh  sunk  the  vessel  of  just- 
ice. Chancery  is  no  longer  a  Court  of  Equity,  but  of 
Cases.  And  not  merely  are  the  cases  contradictory,  but 
the  judges  vary  in  the  characters  they  give  to  the  Re- 
porters, f  The  following  opposite  judicial  observations 
on  the  authority  of  cases  or  precedents  in  Equity  may 
be  also  cited. 


Certainly  Presidents  are 
very  necessary  and  useful  to 
us,  for  in  them  we  may  find 
the  reason  of  the  Equity  to 
guide  us ;  and  besides  the 
authority  of  those  that  made 
them  is  much  to  be  regarded; 
we  should  suppose  they  did 
it  upon  great  consideration 
on  and  weighing  of  the  mat- 
ter; and  it  would  be  very 
strange  and  very  ill  if  we 
should  disturb  and  set  aside 
what  hath  been  the  course 
for  a  loiag  series  of  time  and 
ages. 

Lord  Keeper  Bridgman. 


I  wonder  to  hear  of  citing 
of  Presidents  in  Matters   of 
Equity;  for  if  there  be  Equi- 
ty in   a  case,  that  Equity  is 
an  Universal  Truth,  and  there 
can  be  no   President  in   it: 
so  that  in  any  President  that 
can  be  produced,  if  it  be  the 
same  with  this  case,  the  rea- 
son and  equity  is  the  same  in 
itself;   and  if  the  President 
he    not   the   same   case   with 
this,  it  is  not  to  be  cited,  as 
not  being  to  the  purpose. 
Lord  Chief  Justice  Vaughan, 
argument  on  the  case  in 
Chancery,  Ter.  Pasch. 
22  ch.  ii. 


*  Prymie  comments  on  the  Institutes  by  the  author  of  the  Reports; 
**  I  never  met  with  so  many  misrecitals,  mistakes,  misvouchers  of  Records 
in  any  author,  as  I  have  done  in  him!1' — Writs,  Part  iv.  Preface. 


t  Videlicet. — Mr.  Justice  Buller,  speaking  of  Barnes's  notes,  said,  "  this 
writer  has  indeed,  in  general,  reported  the  practice  of  the  Court  with  ac- 
curacy," 
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Docs  not  this  miserable  state  of  justice  require  rcvi- 
sion  ?  If  cases  are  authorities,  should  not  some  perio- 
dical, authorised,  or  abridged  publication  of  judicial 
decisions  be  provided?  "The  late  Lord  Ilardwicke 
said  in  the  hearing  of  a  barrister,  who  is  an  acquain- 
tance of  mine,  that  he  wished  the  arguments  used  in 
decrees  and  judgments  were  published  every  year,  and 
signed  by  the  several  judges  who  pronounced  them."* — 
Lord  Mansfield,  whose  great  mind  did  not  "  stick  at 
trifles/'  was  so  perplexed  with  these  various  changes  of 
the  law  that  he  once  uttered  the  extraordinary  proposi- 
tion that  "  it  is  of  much  more  consequence  that  mercan- 
tile questions  should  be  fully  settled  and  ascertained, 
than  which  way  the  decision  is.^f  If  Lord  Eldon  had 
thus  cut  the  Gordiau  knot  of  equity,  the  suitors  for  his 
lordship's  judgments  might  have  been  earlier  accommo- 
dated, and  perhaps  better  pleased,  on  the  principle  in  the 
sacred  writings  that  "  hope  deferred  maketh  the  heart 
sick." 

How  readily  this  glaring  defect  may  be  remedied  is 
palpably  displayed  in  the  numerous  laborious  abridg- 
ments and  digests  by  intelligent  barristers  of  all  courts. 


Mr.  Justice  Heath.  "  Many  of  the  cases  reported  in  Barnes  are  not 
law" 

Lord  Kenyon  said,  "  Carthew  is  in  general  a  good  reporter." 

Lord  Thurlow  said,  "  Carthew  and  Comberbach  are  equally  bad  autho- 
rity." 

Easter  Term,  3  VV.  and  M  the  whole  Court  declared,  "  that  Sir  W.  Jones 
was  very  judiciously  written." 

Lord  Nottingham,  speaking1  of  the  same  work,  said,  "  there  is  no  book 
of  law  so  ill  corrected,  or  so  ill  printed  as  this." 

*    Biographical  Anecdotes,  vol.  i.  p.  391. 

f  Buller,  v.  Harrison,  Cowp  567. 
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Bridgman's  Equity  Digest  may  be  instanced  as  an 
extraordinary  evidence.*  It  consists  of  three  crown 
octavo  volumes,  and  the  unlearned  reader  will  scarcely 
credit  that  the  last  volume  contains  a  repertorium  and 
alphabetical  list  of  cases  which  alone  occupies  seven  hun- 
dred and  one  pages !  The  infinity  of  Equity  decisions 
may  be  thus  conceived  by  those  lay. men  who  are  fortu- 
nately not  doomed  to  wander  in  the  legal  labyrinth.  Mr. 
Bridgman  in  his  preface  sensibly  remarks — "  In  every 
state,  where  the  laws  and  decrees  of  the  empire  have  in- 
creased to  a  pile  so  stupendous,  as  to  threaten  their  own 
destruction  by  their  massive  weight,  the  first  object  of 
the  legislature  has  been  to  form  a  design  for  reducing 
the  great  body  of  those  pandects  and  decrees  into  a  nar- 
row compass,  and  more  regular  system,  for  ordinary 
study  and  enquiry." 

That  cases  and  decisions  are  of  vital  importance  to  the 
ends  of  justice,  the  following  great  legal  authorities 
attest : — 

Equity  in  Law  is  the  same  The  discretion  of  a  Judge 

that  the  spirit  is  in  Iteligion,      is  the  law  of  Tyrants :  it  is 


always  unknown ;  it  is  differ- 


what  every  one  pleases  to 
make  it;  sometimes  they  go 
according  to  conscience,  ent  in  different  men ;  it  is 
sometimes  according  to  Law,  casual  and  depends  upon 
sometimes  according  to  the  constitution,  temper  and  pas- 
rule   of  Court.     Equity  is  a  .          T    x,     ,      .    .,  .         ' 

u      J  sion.    In  the  best,  it  is  often- 
roguish   thing ;    for   law   we 

,                               i             i    *  times  caprice ;  in  the  worst, 

have  a  measure,  know  what  l         '                         * 

to  trust  to ;  equity  is  accord-  »*   is    every   vice,   folly   and 

*  Aualytical  Digest  of  the  Reported  Cases  of  the  Conrts  of  .Equity, 
1804. 
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ing  to  the  Conscience  of  him 
that  is  Chancellor,  and  as 
that  is  larger  and  narrower, 
so  is  equity.  It  is  all  one 
as  if  they  should  make  the 
standard  for  the  measure, 
we  call  a  foot,  a  Chancellor's 
foot,  what  an  uncertain  mea- 
sure would  this  be  ?  One 
Chancellor  has  a  long  foot, 
another  a  short  foot,  a  third 
an  indifferent  foot:  it  is  the 
same  thing  in  the  Chancel- 
lor's Conscience. 

Selden.     Table     Talk,    art. 
Equity,  16G0. 


passion,  to  which  human  na- 
ture is  liable. 

Lord    Camden,    argument 

Doc,  v.  Kersey,  Pasch. 

5  Geo.  iii.  1765.  C.  P. 


The  absolute  necessity  of  rules  and  records  of  deci- 
sions is  supported  by  the  great  authority  of  Lord  Bacon 
— "  it  was  upon  just  grounds  of  reason,  that  the  album 
of  the  Praetor  came  into  use  ;  that  is,  the  table  in  which 
he  published  the  rules  and  formulae,  according  to  which 
he  was  to  administer  justice.  And  after  this  example, 
the  judges  in  our  courts  of  equity  should,  as  far  as  it  is 
practicable,  lay  down  for  themselves  certain  rules,  and 
make  them  known  to  the  public.  For,  as  that  law  is  the 
best  which  leaves  least  to  the  discretion  of  the  judge,  so 
that  judge  is  the  best  who  takes  the  least  discretion  to 
himself."*  Such  has  been  the  barbarous  and  the  long 
existing  perplexity  of  the  English  law.  Could  such 
seed  bring  forth  good  fruit?  If  the  Court  of  Chancery 
has  been  thus  inadequate  in  former  times  to  the  demands 


*  De  Aug*  Scient.  lib,  viii.  cap.  3,  aphor,  4G. 
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of  justice,  what  must  be  its  inadequacy  in  the  present 
times  with  the  infinitely  diversified  concerns  of  the  na- 
tion ? 

Oh  !  England,  bound  in  with  the  triumphant  Sea, 
Whose  rocky  shore  beats  back  the  envious  Siege 
Of  vvat'ry  Neptune,  is  now  bound  in  with  shame, 
With  inky  blots,  and  rotten  Parchment  Bonds. 
That  England,  that  was  wont  to  conquer  others, 
Hath  made  a  shameful  Conquest  of  herself. 

The  technicalities  of  Chancery  procedure,  their  enor- 
mous cost  and  delay,  establish  a  complete  tyranny  of 
the  unprincipled  and  wealthy  over  the  honest  and 
poor,  according  to  the  measure  of  the  purses  of  the 
suitors. 

The  multiplication  of  the  Judges  of  Equity  has  been 
frequently  suggested.  The  public  can  scarcely  be  aware 
of  the  present  multitude  of  jurisdictions  and  judges  in 
every  corner  of  England.  It  is  an  equalization  and 
subdivision  of  work  which  is  needed,  and  some  regu- 
lation by  which  the  ill  consequences  shall  be  prevented  of 
Barristers  practising  in  two  courts  having  simultaneous 
sittings. 

A  'preliminary  measure  also  must  be  adopted,  of  dis- 
posing of  all  existing  arrears  by  some  temporary  and 
competent  commission.  The  Courts  must  be  brought  to 
the  Suitors,  instead  of  the  latter  to  the  former.  West- 
minster  and  London  may  be  the  town  residence  of  equi- 
table justice,  but  let  her  visit  the  country  also.  The 
local  jurisdictions  must  be  multiplied  and  amended. 
The  appeals  from  Court  to  Court  must  be  terminated,  by 
which  litigation  will  not  only  be  "disposed   of"  more 
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quickly,  but  also  in  a  great  degree  prevented.*  (i  Our 
laws  must  be  divested  of  their  Norman  rags."t  The 
idolators  of  abuses  and  superannuated  institutions  (most 
of  whom  have  motives  too  strong  for  truth  to  shake)  are 
not  expected  to  agree  with  these  propositions. 

Bat  is  the  reform  of  the  Court  of  Chancery  to  be  left 
again  to  the  whirlwind  of  revolution  ?  None  are  so  in- 
terested in  the  immediate  removal  of  such  grievous  de- 
fects as  the  highest  persons  of  the  jurisdiction,  for  if  an 
early  remedy  is  not  provided,  if  the  system  is  not 
changed,  party  spirit  and  the  public  indignation  will  re- 
venge existing  evils  on  the  heads  of  the  administrators 
of  the  court,  instead  of  seeking  the  cause  in  the  consti- 
tution of  the  judicature. 

The  general  diffusion  of  Education  and  consequent 
increase  of  knowledge,  has  given  to  public  opinion  more 
than  giant  strength  or  Herculean  power;  and  if  the 
civil  and  judicial  institutions  of  the  nation  be  not  mould- 
ed afresh  to  adapt  them  to  a  state  of  society  of  which 
our  forefathers  did  not  even  dream,  that  giant  power 
will  be  fearfully  and  dreadfully  employed  in  breaking  to 
pieces  and  rending  asunder  that  which  is  good  with  that 
which  is  evil,  confounding  things  consecrated  with  things 
desecrated,  and  involving  in  confusion  and  ruin  every- 
thing in  our  constitution  truly  beneficial  and  most  worthy 
of  preservation. 

*  "  Causes  bandied  about,  projected  from  the  metropolis  by  a  centrifugal, 
aad  drawn  back  again  by  a  centripetal  force.  Fragments  of  causes,  pro. 
jected  now  aud  then  under  the  name  of  issues  from  the  Court  of  Chancery 
and  the  Equity  side  of  the  Exchequer  to  a  common  law  court,  and  the 
re-absorbed,  are  to  the  others  what  comets  are  to  planets." — BcntharrCs 
Rationale,  vol.  iv.  p.  139. 

f  St,  Edward's  Ghost,  or  Anti-Normanismc,  1647. 
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To  conclude  with  the  memorable  and  parting  words  of 
Coke  at  the  end  of  the  fourth  institute — "  I  shall  hear- 
"  tily  desire  the  wise  hearted  and  expert  builders  (Jus- 
"  tice  being  Architectonica  Virtus)  to  amend  both  the 
"  method  or  uniformity,  and  the  structure  itself,  wherein 
"  they  shall  find  either  want  of  windows,  or  sufficient 
u  lights,  or  other  deficiency  in  the  Architecture  whatso- 
"  ever :  and  we  will  conclude  with  the  aphorisme  of  that 
"  great  lawyer  and  sage  of  the  law,  Edmund  Plowden, 

"  BLESSED   BE   THE   AMENDING   HAND." 
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APPENDIX, 


No.  I.— Page  158. 
Draft  of  an  Act   "  Touching  the  Chancery,"  prepared  by  the 
Commonwealth    Laic    Committee,    and  submitted    to    the 
House  of  Commons,  1653. 

Be  it  enacted  by  the  authority  of  this  present  parliament, 
that  the  court  of  chancery  shall  hear  and  determine  all 
causes  of  equity  in  one  certain  public  place,  to  be  appointed 
by  the  judge  or  judges  thereof,  from  time  to  time,  and  not 
elsewhere  :  and  that  there  shall  be  in  the  said  court,  a  chief 
clerk,  to  be  chosen  from  time  to  time  by  ,  who 

shall,  from  and  after  ,  make  forth  all  pro- 

cess, and  all  commissions,  and  other  things,  issuing  out  of  the 
said  court,  and  shall  take  the  returns  of  the  same,  and  file 
them  :  And  also  all  bills,  answers,  pleadings,  and  depositions 
in  the  said  court,  and  enter,  and  keep  all  the  records  thereof, 
and  matters  fded,  (as  of  record)  there  :  and  shall  have  such 
and  so  many  under  clerks  for  writing  and  dispatch  of  busi- 
ness under  him  as  shall  be  allowed  and  approved  by  the 
judges  of  the  said  court  from  time  to  time,  who  shall  admi- 
nister an  oath,  both  to  the  chief  clerk  and  under  clerks,  to 
deal  faithfully  and  uncorruptly  in  their  places :  And  out  of 
the  fees  payable  to  the  chief  clerk  shall  appoint  how  much 
the  Under  clerks  shall  have  for  their  pains,  where  the  fees 
are  not  ascertained  to  such  under  clerk  in  the  table  of  fees 
herewith  published  ;  which  chief  clerk  and  under  clerks 
shall  constantly  attend,  and  exercise  their  places  in  person, 
and  not  by  deputy :  And  upon  the  avoidance  of  the  chief 
clerk's  place,  the  under  clerks  shall  from  time  to  time  suc- 

3  o 
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ceed  according  to  their  antiquity,  if  tliey  be  not  found 
uncapable  of  executing  the  said  office:  And  all  the  records 
and  matters  filed  on  record  in  the  said  court  shall,  from  and 
after  ,  be  in  the  custody  of  the  said  chief  clerk, 

who  is  hereby  appointed  to  take  the  same  in  his  charge. 

Sect.  II. 

That  there  shall  be  such  and  so  many  attorneys  of  the  said 
court  as  the  judges  thereof  shall  from  time  to  time  appoint, 
who  shall  be  under  clerks  to  the  chief  clerk,  and  take  the 
like  oath  as  attorneys  at  the  common  law;  and  until  such 
appointment  be  made,  the  six  clerks  and  clerks  of  the  petty 
bag,  and  the  under  clerks  to  the  six  clerks  in  their  office, 
and  to  the  clerks  of  the  petty  bag  in  their  office,  shall  be 
attorneys  of  the  said  court,  who  shall  solicit  their  clients 
business,  and  instruct  and  assist  them  throughout  the  course 
of  proceedings  in  their  causes. 

Sect.  III. 

That  the  process  for  appearance  in  the  said  court  of  Chan- 
cery shall  hereafter  be  by  summons,  and  not  otherwise, 
which  summons  shall  be  thus  : — 

"  The  keepers  of  the  liberty  of  England,  by  authority  of 
parliament,  to  A.  B.  of  C.  in  the  county  of  D.  We  com- 
mand you  to  satisfy  It.  D.  of  "F.  concerning  the  complaint  in 
his  bill,  a  copy  whereof  we  send  you,  or  within  fifteen  days, 
after  notice  hereof,  to  appear  and  answer  the  same.  Given 
under  the  great  seal  of  England,  the  day  of 

."  And  the  name  of  the 
party  that  made  the  summons,  and  the  true  party  that  sued 
it  forth,  or  the  attorneys  name,  shall  be  underwritten. 

Sect.  IV. 

That  a  plaintiff  may  put  the  names  of  all  defendants  into 
one  summons,  and  that  (and  all,  other  process  of  the  said 


467 

court)  shall  be  sealed  open :  And  the  showing  the  summons 
where  the  defendant  is  present,  and  leaving  a  fair  copy 
thereof  with  him  or  her,  and  a  copy  of  the  bill ;  or  leaving 
a  copy  of  the  summons  and  bill  at  his  or  her  habitation,  witli 
some  person  there,  (if  any  be  to  be  found,)  or  else  at  the  door 
of  the  house,  (if  no  person  be  there  to  be  found,)  shall  be  a 
good  service  on  that  defendant :  And  the  party  serving  the 
same  shall  indorse  the  summons  with  the  time  and  manner 
of  service,  and  make  oath  thereof  before  some  justice  of 
peace  or  master  of  Chancery,  and  return  it  whence  it  issued, 
and  the  bill  shall  be  duly  filed  at  or  before  the  return  of  the 
summons.  And  if  the  defendant  will  examine  his  copy 
with  the  bill  filed,  he  may  do  it  without  fee;  and,  if  desired, 
like  examination  of  copies  of  other  pleadings  which  are  filed 
shall  be  made  without  fee. 

Sect.  V. 

That  from  and  after  the  establishing  of  county  registers, 
any  person  that  exhibits  a  suit  in  equity  for  any  manors, 
lands,  tenements,  or  hereditaments,  shall  not  have  the  bene- 
fit of  any  decree  to  be  made  touching  the  same,  as  against 
any  purchaser,  or  other  claiming  interest,  in  or  profit  out  of 
the  same  for  valuable  consideration,  but  from  the  time  of  the 
entry  of  such  his  claim,  suit,  or  decree,  in  the  registry 
where  the  same  do  lie. 

Sect.  VI. 

That  the  defendant  being  duly  served,  and  not  appearing, 
shall  forfeit  forty  shillings  to  the  plaintiff,  and  twenty  shil- 
lings to  the  commonwealth:  And  process  shall  be  made  forth, 
directed  to  the  sheriff,  coroner,  or  such  other  person  as  the 
plaintiff  shall  name,  to  attach  the  defendant  by  body,  lands, 
and  goods,  to  inforce  him  to  appear  and  answer,  returnable 
at  such  time  as  the  plaintiff  shall  desire:  And  if  the  defend- 
ant doth  pay  the  aforesaid   forfeitures  and  charge  of  the 
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process,  and  under  his  hand,  on  the  back  side  of  the  said 
process,  declare,  that  he  will  appear  at  the  return  thereof, 
and  within  eight  days  after  make  his  defence;  or  otherwise 
shall  make  oath  before  the  sheriff  or  coroner,  (who  are 
hereby  enabled  to  take  the  same,)  that  he  had  no  notice  of 
the  said  summons,  with  such  declaration  to  appear  and  an- 
swer as  aforesaid,  then  the  said  process  shall  not  be  executed, 
or  being  executed,  shall  be  discharged;  And  such  process, 
either  executed,  or  thus  indorsed,  or  where  it  cannot  be 
executed,  shall,  at  the  return-day,  be  returned  whence  it 
issued,  and  be  there  filed:  And  in  case  the  body  cannot  be 
attached,  and  issues  be  returned  upon  lands  or  goods,  the 
same  shall  be  to  the  value  of  four  pounds,  which  shall  be 
forfeited  for  not  appearing,  one  half  to  the  commonwealth, 
the  other  to  the  plaintiff. 

Sect.  VII. 

That  where  the  person  of  the  defendant  shall  not  be 
attached  upon  this  process,  and  in  custody,  or  the  said 
process  indorsed  as  aforesaid,  or  the  defendant  shall  not 
appear  on  the  return  thereof,  the  like  process  shall  be  sent 
to  all  the  sheriffs  and  coroners  of  England,  and  such  others 
as  the  plaintiff  shall  name:  And  the  defendant  shall  also 
stand  disabled  to  prosecute  any  suit  in  any  court,  (except  in 
causes  where  issue  is  joined,  and  there  only  to  trial,)  and  the 
court  may  also  sequester  the  thing  in  demand  by  the  bill 
from  the  party  not  appearing,  until  appearance  and  answer, 
except  it  appear  to  the  court  by  oath,  that,  (at  the  service  of 
the  summons,)  the  defendant  was  not  within  this  common- 
wealth; in  which  case  the  court  may  give  such  time  for 
appearance  and  answer  as  shall  be  meet. 

Sect.  VIII. 

That  where  any  defendant  hath  declared  under  his  hand, 
that  he  will  appear  as  aforesaid,  and  appcareth  not,  or  is  in 
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custody  for  not  appearing,  or  having  appeared  for  not  an- 
swering, or  not  answering  sufficiently,  the  court  shall  order 
him  to  answer,  or  the  hill  to  be  taken  confessed;  and  if, 
within  eight  days  after  notice  of  that  order,  the  defendant 
shall  not  answer  accordingly,  the  said  cause  shall  be  put  in 
the  book  of  hearings,  and  such  decree  made  thereupon  as  if 
the  defendant  had  confessed  the  equity  in  the  bill :  And  if 
upon  the  said  hearing  it  shall  appear  that  the  said  defendant 
ought  by  answer  to  discover  any  thing  for  the  plaintiff's 
relief,  the  court  may  inforce  the  same,  by  strict  restraint  of 
the  said  defendant,  and  fine  to  be  imposed  by  the  court ;  one 
half  thereof  to  the  commonwealth,  the  other  to  the  plaintiff. 

Sect.  IX. 

That  where  a  defendant  doth  appear,  and  doth  not  answer, 
plead,  or  demur  within  eight  days,  he  shall  forfeit  five 
pounds  for  the  first  eight  days  default,  to  be  paid  to  the 
plaintiff,  and  ten  pounds  for  every  eight  days  default  after, 
one  half  to  the  plaintiff,  the  other  half  to  the  commonwealth  : 
And  the  party  plaintiff,  may  nevertheless  in  such  case  take 
forth  such  process  as  before  to  attach  the  defendant  by  body, 
lands  and  goods;  and  in  case  his  body  be  attached,  and  it 
doth  not  appear  that  he  hath  lands  and  goods,  sufficient  to 
answer  the  plaintiff's  demand,  his  body  shall  be  kept  in  safe 
custody  until  he  hath  paid  the  costs  and  forfeitures,  and 
given  good  security,  (to  be  taken  in  the  name  of  the  plain- 
tiff, and  approved  by  the  sheriff,  or  such  party  as  doth  attach 
him,)  to  appear  upon  the  return  of  the  process  and  answer, 
and  not  depart  without  the  leave  of  the  court. 

Sect.  X. 

That  any  justice  of  peace,  or  a  master  of  the  Chancery  in 
ordinary,  may  take  an  answer  upon  oath,  signed  with  the 
defendant's  hand  or  mark,  and  shall  deliver  the  same  him- 
self, or  transmit  the  same,  close  sealed  up,  to  the  chief  clerk  ; 
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and  upon  such  delivery  made,  or  (transmitting,  with  an  oath, 
that  it  was  not  altered  since  it  was  so  sealed  up,}  the  same 
shall  he  received  and  filed  by  the  said  clerk  as  if  it  had  been 
sworn  in  court  or  returned  by  commission  :  And  a  justice  of 
peace  may  also  take  an  affidavit,  so  as  he  put  his  hand  and 
seal  thereto,  and  name  the  place  of  his  habitation:  and  the 
same  may  be  made  use  of  in  any  court,  as  if  the  same  had 
been  sworn  before  a  judge  of  the  same  court,  but  no  rasure 
or  interlineation  is  to  be  made  in  any  affidavit  whatsoever. 

Sect.  XI. 

That  where  the  plaintiff  or  defendant  do  cause  answers, 
pleas,  demurrers,  replications,  or  rejoinders,  to  be  filed  by 
the  chief  clerk,  they  shall  give  to  the  adverse  party,  or  leave 
with  his  attorney  for  him,  a  true  copy  of  the  same,  which  he 
shall  have  without  fee. 

Sect.  XII. 

That  where  any  defendant  appears  upon  the  return  of 
summons  or  process,  if  the  bill  exactly  agreeing  in  substance 
with  the  copy  delivered  be  not  filed,  he  shall  have  his  full 
costs,  to  be  taxed  by  the  chief  clerk,  without  further  attend- 
ance than  the  next  day  at  noon  after  the  return-day,  and  not 
to  appear  again  upon  suit  of  the  same  party  before  the  costs 
paid,  and  upon  new  summons. 

Sect.  XIII. 

That  where  any  defendant  pleads  or  demurs,  if  it  be  in 
term  time,  the  same  shall  be  determined  within  the  fourteen 
days  after  the  same  is  put  in;  if  in  vacation- time,  either  be- 
fore or  in  the  first  week  of  the  next  term;  to  which  end,  the 
judges  of  the  court  shall  appoint  certain  times  for  the  deter- 
mining the  same,  not  interrupting  the  course  of  hearing 
other  causes,  and  shall  upon  the  first  hearing  of  a  plea  or 
demurrer,  give  their  positive  order  therein  without  a  second 
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hearing:  And  where  any  plea  or  demurrer  is  over- ruled,  the 
defendant  shall  pay  forty  shillings  for  a  fine  to  the  common- 
wealth, besides  the  plaintiff's  costs. 

Sect.  XIV. 

That  when  a  sufficient  answer  is  put  in,  the  plaintiff  shall 
reply  within  eight  days;  and  if  it  be  insufficient,  shall  within 
eight  days  put  in  exceptions  thereto,  or  enter  it  in  the  regis- 
ter's books  for  hearing  upon  the  answer,  otherwise  the  cause 
to  be  dismissed  without  any  motion,  and  the  chief  clerk  to 
tax  full  costs  within  the  time  aforesaid,  and  no  dismission-fee 
to  be  paid  by  the  defendant  in  this  or  any  other;  but  if  the 
plaintiff  will  in  such  case  pay  full  costs  and  charges,  he  may 
exhibit  a  new  bill. 

Sect.  XV. 

That  references  to  particular  masters  in  Chancery  be  for- 
born,  and  there  shall  be  from  henceforth  but  six  masters  of 
the  Chancery  in  ordinary,  to  be  named  by  the  parliament, 
and  new  ones  elected  at  the  end  of  every  third  year,  and  to 
have  by  the  year;  whereof  three  shall  sit 

daily  at  some  certain  public  place,  so  long  as  any  thing 
depends  in  reference  before  them,  and  shall  have  a  register 
to  attend  them;  which  three  masters,  or  two  of  them  at  the 
least,  shall  hear  and  report  all  things  under  their  hands 
which  come  before  them,  always  ending  one  cause  before 
they  begin  another. 

Sect.  XVI. 

That  for  the  orderly  hearing  of  causes  and  motions  in 
court,  and  references  before  masters  of  Chancery,  the  re- 
gister shall  keep  two  distinct  books,  in  one  of  which  any 
party  who  hath  a  cause  ready  for  hearing  or  motion  shall 
enter  the  same;  in  the  other  of  them,  every  person  who  hath 
any  reference  to  the  masters  of  the  Chancery  shall  enter  the 
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game  in  the  register  always  (in  the  margin)  figuring  the  books 
by  numbers  according  to  the  time  of  their  entry,  and  the 
party  entering  every  such  cause  or  reference  subscribing  his 
name:  And  there  shall  not  hereafter  be  any  motions  in  court 
for  references  of  insufficient  answers  to  bills  or  interroga- 
tories, or  touching  contempts,  or  for  scandal,  or  iinpertinency 
in  bills  or  answers;  but  any  party  desiring  a  reference  in 
any  such  case  may  enter  the  same  in  the  said  book  of  refer- 
ences, to  be  heard  before  the  masters. 

Sect.  XVII. 

That  if  the  judges,  or  masters  of  Chancery,  shall  hear 
any  cause,  motion,  or  reference,  in  any  order  than  as  they 
are  set  down  in  the  said  register's  books,  they  shall  forfeit 
twenty  pounds,  one  half  to  the  commonwealth,  the  other 
half  to  the  party  whose  cause  should  have  been  heard  in  due 
course;  and  the  register  to  forfeit  five  pounds,  (to  be  paid 
in  moieties  as  aforesaid,)  that  shall  alter  the  number  in  the 
said  book,  except  it  be  by  consent  of  parties,  or  where  neither 
party  doth  attend,  and  then  such  cause  to  be  put  at  the  end 
of  all  the  causes  then  entered  in  the  said  books  respectively. 

Sect.  XVIII. 

That  upon  a  second  insufficient  answer,  the  party  shall  be 
committed  and  kept  within  the  prison  until  he  make  a 
sufficient  answer. 

Sect.  XIX. 

That  in  case  exceptions  be  taken  to  a  report  requiring  the 
opinion  of  the  court,  the  same  shall  be  entered  in  the  book 
for  motions,  and  the  party  excepting  shall  deppsite  three 
pounds  with  the  register;  and  if  the  court  shall  judge  the 
exceptions  good,  it  shall  be  restored  him,  and  the  adverse 
party  shall  pay  him  forty  shillings  cost;  but  if  his  exceptions 
be  adjudged   frivolous,  the  commonwealth  shall  have  twenty 
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shillings   of    the    three   pounds,  and    the  adverse   party  the 
residue. 

Sect.  XX. 

That  after  a  defendant  hath  once  appeared,  he  shall  per- 
fect his  answer  and  join  in  commission,  and  attend  the 
hearing  upon  notice  to  his  attorney  or  known  solicitor, 
without  any  more  process,  and  the  plaintiff  to  do  the  like 
after  he  hath  replied. 

Sect.  XXI. 

That  in  every  case  where  commissions  are  prayed  to 
examine  witnesses,  duplicate  commissions  shall  issue  at  the 
request  of  the  defendant,  to  be  executed  in  such  counties  as 
either  party  shall  think  fit,  which  may  be  executed  in  any 
place,  and  returnable  within  sixty  days  from  the  date;  and 
at  the  return,  publication  to  pass  of  course,  and  either  party 
or  his  attorney  to  be  at  liberty  to  enter  the  same  into  the 
register's  book  of  hearing;  and  if  no  commission  issue,  and 
witnesses  be  examined  in  court,  the  cause  shall  be  published 
within  sixty  days  from  the  time  of  the  replication,  and  then 
to  be  entered  with  the  register  as  formerly :  But  where 
commissions  are  to  be  executed  beyond  the  seas,  the  chief 
clerk  shall  set  down  a  time  for  return  and  publication,  and 
either  party  may  produce,  or  by  process  of  court  enforce 
such  witnesses  to  testify  at  the  hearing,  as  he  could  not 
produce  within  sixty  days  to  be  examined,  so  as  notice  be 
given  in  writing  to  the  other  party  (before  publication)  of 
such  witnesses  names  and  places  of  abode,  and  to  what 
points  they  are  to  be  examined  at  the  hearing;  and  where 
the  court  gives  order  to  any  to  examine  parties  or  witnesses, 
the  same  is  to  be  done  by  virtue  of  that  order,  without  any 
commission,  and  the  charges  of  commissions  in  such  case 
are  to  be  spared. 

3  p 
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Sect.  XXII. 
That  where  witnesses  shall  be  examined  to  prove  a  con- 
tempt, the  party  accused  may  likewise  examine  witnesses  to 
clear  the  same. 

Sect.  XXIIL 
That  commissioners  for  examination  of  witnesses  shall 
take  an  oath  before  execution  of  any  commission,  to  execute 
the  same  faithfully  and  impartially,  which  each  commis- 
sioner is  impowered  to  administer  to  the  other;  and  the  clerks 
attending  such  commissioners  shall  take  an  oath,  (which  is 
to  be  administered  by  the  commissioners,)  to  write  down  the 
depositions  of  the  witnesses  truly  and  indifferently  without 
partiality;  and  every  witness  shall  be  sworn  and  examined, 
and  his  deposition  put  in  writing  in  presence  of  the  commis- 
sioners, and  not  elsewhere. 

Sect.  XXIV. 

That  after  publication,  either  party,  or  any  of  them,  may 
view  the  depositions  of  either  side,  and  not  be  obliged  to 
take  copies  of  any  more  than  he  shall  conceive  material,  so 
as  he  take  not  the  part  of  a  deposition  to  one  interrogatory; 
and  plaintiffs  and  defendants  may  (if  they  agree)  take  but 
one  copy  of  all  or  any  part  of  the  depositions,  and  make  use 
of  the  same. 

Sect.  XXV. 
That  no  stay  shall  be  made  of  any  proceedings  at  the 
common  law,  upon  a  bill  of  exchange  between  merchants, 
nor  of  execution  upon  a  judgment  at  law  upon  a  bill  exhibited 
after  the  said  judgment,  without  a  defeazance  in  writing  of 
such  judgment,  until  the  final  hearing  of  the  cause. 

Sect.  XXVI. 
That  no  stay  of  any  proceedings  at  law  shall  be  but  upon 
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equity  confessed  in  the  parties  answer  who  is  stayed,  or  where 
the  party  stayed  is  in  contempt  for  not  answering,  or  not 
sufficiently  answering  to  some  material  charge;  and  in  such 
case  the  stay  to  be  void  upon  clearing  the  contempt,  or  suffi- 
ciently answering  without  any  further  order. 

Sect.  XXVII. 

That  where  any  cause  comes  to  hearing,  the  judges  shall 
determine  the  same  without  delay  or  any  second  hearing; 
but  if  both  parties  consent,  the  cause  may  be  put  the  last  in 
the  register's  book  of  hearings,  or  where  the  parties  consent 
to  a  reference,  the  court  may  refer  it. 

Provided,  That  no  judge  before  full  hearing  doth  move 
either  party  to  consent  in  either  of  the  said  cases;  and 
where  any  reference  shall  be  made  by  consent  of  parties, 
they  shall  not  have  power  to  countermand  it,  and  an  award 
or  arbitrament  made  thereupon  shall  be  final,  as  if  the  refer- 
ence were  made  by  order  of  court,  and  shall  be  sufficient 
ground  for  a  decree :  And  the  judges  shall  sit  constantly,  as 
well  in  vacation  as  term,  until  all  causes  and  motions  in  the 
register's  books  be  heard  and  determined ;  and  they  shall  in 
all  cases  pronounce  their  decree  presently  in  court  at  the 
hearing,  save  in  cases  of  very  great  difficulty,  and  there  not 
to  exceed  ten  days,  and  not  to  hear  council  a  second  time  in 
the  said  cause. 

Sect.  XXVIII. 

That  the  register  shall  not  execute  his  office  by  deputy, 
(except  in  case  of  sickness,  and  then  the  court  to  appoint 
one)  and  shall  in  his  draught  of  orders  shortly  express  the 
sense  of  the  court  (as  rules  in  the  courts  of  common  law) 
without  any  unnecessary  preambles;  and  if  the  register 
draw  up  any  order  contrary  to,  or  not  agreeing  with  the 
order  pronounced  in  court,  he  shall  answer  the  party  grieved 
thereby  his  full  costs  and  damages,  to  be  given  him  by  the 
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court,  or  to  be  recovered  by  action  upon  the  case  at  his 
election. 

Sect.  XXIX. 

That  the  register  shall  upon  every  decree  pronounced  in 
court,  enter  the  very  words  of  the  decree  in  his  book,  with- 
out any  interlineation,  and  publickly  read  the  same  in  court, 
at  that  sitting  of  the  court  to  be  there  allowed;  and  the 
judges  shall  sign  all  decrees  publickly  in  court,  at  certain 
times  to  be  appointed  for  that  purpose,  which  decrees  are  to 
be  drawn  up  forthwith  after  the  decree  pronounced,  and  that 
from  and  after  no  suit  shall  be 

admitted  in  any  court  of  equity,  for  obtaining  any  decree  for 
any  manors,  lands,  tenements,  or  hereditaments,  upon  any 
pretence  of  trust  or  agreement  whatsoever,  which  shall  not 
appear  in  writing  under  the  hand  of  the  party  who  ought  to 
perform  the  same,  or  by  some  deed  or  will  in  writing. 

Sect.  XXX. 

That  in  all  cases  where  a  plaintiff  is  dismissed,  the  defen- 
dant shall  have  full  costs;  and  where  the  plaintiff  hath  just 
cause  of  relief,  the  plaintiff  shall  have  full  costs,  saving  in 
case  where  he  might  have  had  the  like  benefit  without  suit, 
and  there  he  shall  have  no  costs,  but  pay  the  adverse  party 
full  costs,  and  a  fine  of  forty  shillings  to  the  commonwealth; 
saving  also  where  the  defendant  by  answer  submits  to  the 
judgment  of  the  court,  and  claims  nothing  to  his  own  use,  in 
which  case  he  shall  pay  neither  costs  nor  fine,  but  the  plain- 
tiff to  pay  him  costs  if  the  court  find  cause;  and  where  the 
plaintiff  is  relieved  for  part,  and  dismissed  for  part,  either 
party  to  pay  costs  to  the  other;  and  if  a  plaintiff  be  relieved 
against  one  or  more  defendants,  and  not  against  others,  such 
others  shall  have  their  full  costs;  and  where  any  is  to  pay 
costs  and  is  not  able,  such  party  shall  be  sent  to  the  work- 
house to  work  during  the  pleasure  of  the  court,  (one  half  of 
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the  benefit  of  his  work  to  go  towards  payment  of  costs)  or  be 
whipt,  or  both,  at  the  discretion  of  the  court:  and  no  person 
is  to  be  admitted  to  sue  as  a  poor  man,  unless  he  bring  a 
certificate  from  some  justice  of  the  peace,  counsellor  or 
serjeant  at  law,  or  judge  of  the  county  judicature,  of  his 
poverty  and  the  justice  of  his  case. 

Sect.  XXXI. 

That  in  all  cases  where  a  plaintiff  is  dismissed,  he  shall 
pay  a  fine  to  the  commonwealth  of  twenty  shillings;  and  if 
the  plaintiff  hath  a  decree  against  any  defendant,  such  de- 
fendant shall  pay  a  like  fine  to  the  commonwealth,  where  he 
pays  costs  to  the  adverse  party;  and  a  defendant  for  every 
insufficient  answer  (after  the  first)  shall  pay  a  like  fine  to  the 
commonwealth,  and  a  plaintiff  a  like  fine  for  frivolous  excep- 
tions: and  every  person  judged  in  contempt,  or  that  shall 
unnecessarily  trouble  the  masters  of  the  court,  by  entering 
a  reference  before  them  in  the  book,  shall  pay  a  like  fine  to 
the  commonwealth. 

Sect.  XXXII. 

That  the  shewing  a  decretal  or  other  order  of  the  court 
under  the  register's  hand  to  the  party  who  is  to  observe  the 
same,  and  leaving  a  copy  thereof  with  him,  or  leaving  the 
same  at  his  dwelling  with  some  person  there,  (if  any  be  to 
be  found)  or  otherwise  at  the  door  of  the  house,  shall  be  a 
sufficient  service,  and  the  party  shall  be  in  contempt,  if  he 
yield  not  obedience  thereunto  within  eight  days,  and  there- 
upon process  may  and  shall  issue  to  attach  his  body;  and  if 
the  order  be  to  pay  money,  then  also  to  levy  the  same  of  his 
goods  and  chattels,  lands  and  tenements,  as  upon  a  judgment 
of  the  common  law,  and  direct  it  to  the  sheriff  or  coroner ; 
and  the  sheriff  and  coroner  in  execution  of  their  offices, 
upon  process  forth  of  Chancery,  shall  have  the  same  power 
as  in  execution  of  process  at  common  law,  and  levy  their 
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own  fee,  besides  the  money  for  the  party  or  commonwealth, 
and  behave  themselves  as  in  cases  of  other  executions:  And 
all  process  of  summons  under  a  penalty,  and  the  course  of 
arresting,  by  any  other  writ  of  attachment  than  is  by  this 
act  appointed,  attachment  with  proclamation,  commission  of 
rebellion,  messenger  and  Serjeant  at  arms  (as  to  the  execu- 
tion of  any  process  of  the  said  court)  shall  be  henceforth 
forborn,  and  the  writs  of  executions,  of  orders  and  decrees, 
and  injunctions  under  seal,  to  be  no  more  used. 

Sect.  XXXIII. 

That  where  any  man  is  attached  for  breach  of  a  decree, 
he  shall  not  be  set  at  liberty  but  by  special  order  of  the 
court;  and  in  all  such  process  of  attachment  it  shall  be  men- 
tioned that  it  is  for  breach  of  a  decree. 

Sect.  XXXIV. 

That  there  shall  be  no  more  money  ordered  to  be  paid 
into  the  court,  unless  by  consent  of  both  parties,  and  no  fee 
shall  be  paid  for  paying  out  the  money  already  in  court: 
And  the  party  who  ought  to  have  damages  for  detaining  any 
money  which  is  brought  into  court,  shall  have  it  during  the 
time  the  money  remains  in  court,  to  be  paid  by  such  as  were 
the  cause  of  bringing  it  into  court. 

Sect.  XXXV. 

That  where  any  party  may  now  take  forth  a  subpoena  of 
course  to  bring  in  a  deed,  the  register  shall  grant  an  order 
of  course  under  his  hand,  and  like  order  where  the  court 
directs  it,  and  the  subpoena  ducens  tecum  to  be  forborn;  and 
the  register  shall  take,  for  such  order  and  entering  it, 
twelve  pence,  and  no  more. 

Sect.  XXXVI. 
That  the  time  of  redemption  of  lands  mortgaged  before, 
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or  at  the  passing  of  this  law  (where  no  suit  is  depending  for 
the  same)  shall  not  exceed  two  years  from  the  passing  of 
this  act;  and  the  time  of  redemption  upon  any  mortgage 
after  to  be  made,  shall  not  exceed  one  year  from  the  entry 
of  the  mortgagee,  after  the  condition  broken;  and  from  the 
time  of  entry  within  the  year,  and  until  redemption,  the 
mortgagee  shall  receive  double  damages,  if  it  be  redeemed, 
unless  where  an  infant  is  the  heir  of  a  mortgager,  and  to 
redeem;  who  shall  have  two  years  and  not  above,  from  the 
time  of  the  entry  of  the  mortgagee,  after  the  condition 
broken,  paying  single  damages;  and  that  in  all  cases  where 
the  mortgagee  dies,  leaving  an  heir  within  age,  and  the  mort- 
gage redeemable,  such  heir,  upon  satisfaction  of  costs  and 
damages,  may  join  with  his  guardian  to  make  reconveyance 
of  the  land  mortgaged,  and  the  same  shall  be  good  against 
such  infant,  and  all  claiming  under  him. 

Sect.  XXXVII. 

That  from  the  time  of  hearing,  in  suits  now  depending  in 
courts  of  equity  upon  mortgages,  there  shall  not  be  in  any 
case  above  six  months  allowed  for  time  of  redemption,  from 
the  hearing  of  the  cause,  and  there  shall  be  no  stop  of  any 
legal  proceedings  upon  any  mortgage,  unless  equity  be  con- 
fessed in  the  defendant's  answer,  or  adjudged  by  the  court 
upon  the  hearing  of  the  cause. 

Sect.  XXXVIII. 

That  a  mortgagee  entering,  and  a  mortgager  redeeming 
lands  mortgaged,  the  mortgagee  shall  not  be  responsible  for 
more  than  the  profits  he  hath  clearly  made  of  the  lands, 
while  he  had  the  same  in  mortgage,  deducting  his  necessary 
charges,  which  shall  be  determined  by  the  oath  of  the  mort- 
gagee, his  heirs  or  assigns,  and  no  other  proof  shall  be 
required  or  admitted. 
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Sect.  XXXIX. 

That  the  form  of  the  oath  shall  he,  "  That  neither  the 
mortgagee,  nor  any  other  deriving  title  under  him  to  his 
use,  hath  made  other  or  more  profits  of  the  lands  than  are 
given  in  upon  such  oath,  as  far  as  he  knoweth,  believeth, 
or  can  possibly  discover,  and  that  there  hath  not  been  any 
fraud,  or  wilful  neglect,  so  far  as  he  knoweth  or  believ- 
eth, in  the  management  thereof,  whereby  the  best  profit 
was  not  made  to  his  use  of  the  lands  or  tenements  mort- 
gaged." 

Sect.  XL. 

That  in  case  where  a  court  of  equity  relieveth  against  a 
penalty  or  forfeiture  at  common  law,  the  party  relieved  shall 
pay  the  adverse  party  double  damages,  unless  in  case  of 
infancy,  or  where  it  shall  appear  by  proof  that  the  default 
was  not  by  or  through  his  carelessness  or  negligence;  and 
the  surplusage  of  mortgage-money,  upon  an  estate  mortgaged 
in  fee-simple  forfeited,  and  redeemed,  shall  go  to  the  heir 
after  the  mortgagees  debts  paid,  and  his  will  performed,  (if 
lie  made  any;)  if  not,  then  the  surplusage  of  the  money, 
after  payment  of  debts,  shall  go  to  the  younger  child  or 
children  of  the  mortgager  unprovided  for. 

And  be  it  lastly  enacted,  That  a  table  of  fees  shall  be 
hung  up  in  the  court  of  Chancery  for  causes  in  equity : 
And  no  serjeant  or  counsellor  at  law,  officer,  minister,  or 
clerk  of  the  said  court,  shall  take  any  other  fee  or  sum  of 
money,  for  or  in  respect  of  any  cause  there  depending,  or 
copy  of  any  record,  or  other  thing  there  filed  and  registered, 
or  put  to  the  seal,  upon  pain  to  be  punished  as  an  extor- 
tioner, and  disabled  to  bear  any  office  of  trust  or  profit  in 
the  commonweal tli,  unless  the  same  shall  be  allowed  by 
parliament. 
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Which  Table  of  Fees  shall  be  as  followeth: 

To  Serjeants  and  barristers  at  law,  upon  a  motion,    £.   s.    d. 
reference,   giving    advice^    or   signing   bills   or 
pleadings   ...*.. » 0  10     0 

For  a  hearing,  or  arguing  a  plea  or  demur      .  * . .     1     0     0 

To  the  masters  of  the   Chancery,  for  examining 

every  skin  of  an  exemplification  of  a  record  . .     0     2     0 

For  taking  the  acknowledgment  of  a  deed'  or  re- 
cognizance to  be  inrolled 0     0     6 

To  the  chief  clerk  for  writing  the  summons,  and 

filing  upon  the  return,  besides  the  seal 6     1     0 

The  like  fee  for  a  summons  to  testify. 

For  the  seal  of  that  and  every  other  process,  to  the 

use  of  the  commonwealth    0     0     6 

For  administering  any  oath *...*...     0     0     4 

For  process  of  attachment  by  body,  lands  or  goods, 
or  any  of  thenij  and  filing  upon  return,  besides 
the  seal 0     1     0 

To  the  attorney  for  the  plaintiff,  for  filing  the  bill 

the  first  term   0     3     4 

The  like  to  the  defendant's  attorney  for  put- 
ting in  the  answer 

To  the  attorney  of  either  party  in  the  term,  when 

issue  is  joined Q     3     4 

To  the  attorney  of  either  party  at  the  hearing  . .     0     3     4 
And  three  shillings  and  fourpence  more  for 
preparing  a  breviat  and  instructing  council. 

To  the  clerk  that  ingrosseth  a  commission  to  ex- 
amine witnesses 0     2     0 

To  the  examiner  for  examination  of  a  witness,  or 

upon  contempt 0     2     0 

To  the  clerk  for  writing  and  ingrossing  depositions 
upon  a  commission,  for  every  twelve  lines,  con- 
taining ten  words  in  a  line  . . ; ..,,.....<      0     0     3 

Sq 
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To  all  the  officers  of  the  court  respectively,  where  £.  s.  d. 
they  are  required  to  subscrihe  their  names  to 
any  thing  in  court  ready  written,  by  way  of  cer- 
tificate, four-pence  (if  it  exceed  not  twelve 
lines,  with  ten  words  in  a  line;)  if  it  exceed 
twelve  lines,  and  under  twenty-four,  eight- 
pence;  if  above  twenty-four  lines,  twelve-pence. 

For  the  filing  an  affidavit,  one  penny;  and  for 
copies  for  every  twelve  lines,  with  ten  words  in 
a  line,  two- pence. 

To  the  register  for  drawing  and  entering  every 
order,  not  exceeding  twelve  lines,  with  ten 
words  in  a  line,  twelve-pence;  and  for  every 
twelve  lines  above  the  first,  six-pence;  and  for 
copies  of  orders,  for  every  twelve  lines,  two- 
pence. 

For  drawing  decrees  and  dismissions,  to  the  attor- 
ney, for  every  twelve  lines,  with  ten  words  in  a 
line,  three-pence;  for  inrollment,  two-pence; 
for  an  exemplification,  three-pence,  for  every 
twelve  lines,  with  ten  words  in  a  line. 

For  a  search,  and  reading  any  order  or  record  in 

Chancery 0     1     0 

To  the  cryer  and  door-keeper,  to  each  of  them, 
upon  the  final  hearing  of  every  cause,  from  the 
party  that  hath  the  decree,  or  for  whom  dismis- 
sion is  pronounced,  twelve-pence. 

For  the  copy  of  any  record  in  chancery,  or  other 
thing  there  filed,  not  before  particularly  ex- 
pressed, two-pence  for  every  twelve  lines,  with 
ten  words  in  a  line,  the  party  taking  what  part 
he  pleaseth. 

For  writing  any  thing  to  the  seal,  not  before  men- 
tioned, for  every  twelve  lines,  with  ten  words  in 
a  line,  three-pence;  and  to  the  commonwealth 
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for  the  whole  great  seal,  the  same  fees  that  have    £.    *.    d. 
been  accustomed. 
For  every  answer  in  writing  a  petition 0     2     6 


No.  2.— Page  170. 

Report  of  Discussion  on  the   Commonwealth  Chancery  ordi- 
nance, ivith  the  Commissioners'  Objections. 

From  Whitelocke's  Memorials,  ed.  1682,  p.  602. 

Monday,  April  23,  1655. 

At  the  Council  at  Whitehall, 

Ordered  by  his  Highness  the  Lord  Protector  and  the 
council,  that  the  lords  commissioners  of  the  great  seal  do 
proceed  according  to  the  ordinance  of  his  highness  and  the 
council,  intituled  an  ordinance  for  the  better  regulating  f  and 
limiting  the  jurisdiction  of  the  high  court  of  chancery. 

Henry  Scobel,  Clerk  of  the  Council. 

The  Chairman  told  them,  that  this  ordinance  was  made 
upon  good  deliberation,  and  advice,  and  his  highness  was 
persuaded  that  it  would  much  conduce  to  publick  good  to 
have  it  duly  executed,  which  this  order  did  require,  which 
he  delivered  to  Whitelocke,  and  said  his  highness  did  not  doubt 
of  their  ready  compliance  therein. 

Whitelocke  spake,  as  antient,  and  told  the  committee,  that 
they  had  not  the  honour  to  be  advised  with  upon  the  making  of 
this  ordinance,  and  that  they  were  under  an  oath,  and  as  far 
as  they  could  they  should  readily  comply  with  the  pleasure  of 
his  highness  and  the  council,  and  desired  some  time  to  peruse 
and  consider  the  ordinance.  Some  debate  in  general  there 
was  about  it,  and  the  master  of  the  rolls  spake  most  reso- 
lutely against  it,     The   committee   would  not  enter  into  a 
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debate  about  it,  but  gravely  admonished  the  lords  commis- 
sioners to  be  careful  not  to  oppose  his  highness  intentions  for  the 
common  good,  and  so  they  dismissed  them. 

After  this  the  commissioners  of  the  seal,  and  the  master 
of  the  rolls  had  several  meetings,  and  consultations  about  the 
execution  of  this  new  ordinance.  The  commissioner  V  Isle 
was  wholly  for  the  execution  of  it,  Sir  Thomas  Widdrington, 
the  master  of  the  rolls,  and  Whitelocke,  were  not  satisfied 
for  the  execution  of  it,  and  declared  their  reasons  against  it, 
and  observations  of  inconveniencies  in  it,  which  are  as  fol- 
loweth. 

The  commissioners  and   master  of  the  rolles  are,  by  this 
act  of  regulation,  made  instrumental  to  deprive  several 
persons  of  their  freehold  without  offence  or  legal  tryal, 
which  reflecting  upon  the  great  charter,  and  so  many 
acts  of  Parliament,  they  humbly  desire  they  may  have 
the  opinion  of  all  the  judges  of  England  in  point  of 
law  therein. 
The  fourth  rule  of  the  ordinance  is,  that  the  first  process 
in  chancery  be  a  subpoena,  which  shall   be   open,  and  that  as 
many  defendants  as  the  plaintiff  doth  desire,  be  inserted  in- 
to the  same,  paying  no  more  but  one  shilling  and  sixpence 
for  every  subpoena  thus  to  be  distributed,   sixpence  for  the 
seal,  and  twelve  pence  to  the  office. 

Upon  serving  the  subpoena  open,  the  abuse,  now  too  fre- 
quently  used,  will   be   much  increased  by  forgery  of 
names,  persons  and  dates. 
5. — That  no  subpoena  be  sued  out  until  a  bill  be  filed,  and  a 
certificate  thereof  be  brought  unto  the  subpoena  office,  under 
the  hand  of  the  chief  clerk,  or  his  deputy,  for  which  certifi- 
cate the  chief  clerk  shall  receive  no  fee. 

The  exhibiting  a  bill  before  a  subpoena  will  draw  an  un- 
necessary expence  and  trouble  in  many  suits,  which 
would  end  upon  the  bare  service  of  the  subpoena,  as  is 
found  by  dayly  experience:    and  is  mischievous  to  the 
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people  in  many  particulars,  ready  to  be  expressed,  and 
only  profitable  to  lawyers  and  attornies. 
6. — That  in  default  of  appearance,  upon  oath  made  of  due 
service,  or  in  default  of  answer  within  due  time  (security  being 
put  in  as  is  provided)  an  attachment  with  proclamation  shall 
issue  to  the  sheriff  who  shall  cause  the  same  to  be  proclaimed 
at  the  door  of  the  defendants  dwelling  house,  lodging  or  last 
abode,  between  ten  and  two  by  the  sheriffs  bayliffs,  or  spe- 
cial bayliffs;  and  the  bayliffs  shall  have  power  for  the  appre- 
hension of  the  party  (if  need  shall  be)  to  break  open  any 
house  or  door  where  the  party  is,  in  the  day  time  provided 
that  if  the  warrant  be  to  special  bayliffs  they  shall  not  break 
up  any  house  or  door  but  in  presence  of  a  constable;  who 
upon  the  shewing  of  such  warrant  is  required  to  be  assisting 
unto  the  bayliffs,  and  if  the  defendant  cannot  be  appre- 
hended, nor  shall  appear  by  the  return  of  the  writ,  the 
plaintiff  may  return  the  attachment  as  often  as  there  shall  be 
cause,  which  attachment  shall  be  in  lieu  of  a  commission  of 
rebellion,  and  serjeant  at  arms. 

This  seems  to  advance  the  jurisdiction  of  the  chancery 
upon  a  mean  process,  beyond  an  exemption  at  law,  to 
break  open,  not  only  the  parties,  but  any  other  persons 
house,  without  notice,  or  request  made  to  be  admitted; 
which  may  be  used  to  the  robbing  of  houses,  and  taking 
away  evidences,  and  other  great  abuses;  it  being  far 
different  from  the  awarding  the  serjeant  at  arms,  who  is 
a  known,  and  responsible  officer,  and  acts  only  by  special 
order  in  open  court,  upon  satisfaction  of  the  heigh th  of 
the  contempt;  and  his  warrant  is  under  the  hands  and 
seals  of  the  commissioners,  and  he  is  also  answerable  to 
them  for  his  miscarryage,  if  any  be;  and  the  other  pro- 
cess is  issued  by  clerks  of  course;  which  reflects  upon 
the  liberty,  and  safety  of  the  people  of  this  nation, 
wherein  every  ordinary  clerk  hath  power  to  do  more, 
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than  all  tlie  judges  of  England ;  and  how  safe  it  is 
for  judges  to  award  such  process  is  left  to  consi- 
deration. 
7. — The  defendant  shall  not  be  compelled  to  answer,  until 
the  plaintiff,  with  one  surety  at  least,  hath  acknowledged  a 
recognizance  before  a  master  of  the  chancery  in  ordinary,  or 
extraordinary,  (the  sum  not  to  be  under  twenty  marks)  con- 
ditioned to  pay  such  costs  to  the  defendant  in  that  suit,  as 
the  court  of  chancery  shall  award,  if  they  see  cause  to  award 
any,  for  which  recognizance  he  shall  be  paid  twelve  pence 
only,  and  no  more;  and  such  master  of  the  chancery  shall 
for  as  much  certifie,  every  such  recognizance,  into  the  office 
of  the  petty  bag,  in  chancery,  to  be  there  filed,  and  the 
officer  there  shall  give  a  certificate  thereof  to  the  plaintiff  or 
his  attorney,  upon  request;  and  for  the  filing  such  recogni- 
zances, making  certificate,  and  keeping  an  alphabet  thereof, 
lie  shall  receive  twelve  pence  and  no  more,  but  where  the 
plaintiff  shall  be  admitted  in  forma  pauperis,  there  no  secu- 
rity is  to  be  required. 

By  this  the  defendant  is  not  bound  to  answer  without  the 
plaintiff  gives  security  by  recognizance,  which  will  be 
an  incumbrance  upon  his  land,  so  long  as  that  suit  en- 
dures; which  will  hinder  commerce,  and  disable  infants, 
and  persons  non  compos  mentis  to  sue,  and  is  of  great 
delay,  and  five  times  the  former  expence,  before  the 
suit  can  have  an  answer,  and  the  discharging  and  suing 
recognizances  will  increase  motions,  suits,  and  expences, 
and  if  the  suits  never  proceed,  it  will  be  difficult  to  have 
it  discharged,  and  cannot  be  but  by  orders,  albeit  the 
parties  consent,  and  the  rule  itself  is  uncertain,  not 
expressing  to  whom  the  recognizance  shall  be  given; 
and  doth  no  more  than  what  may  be  done  upon  an  order 
for  costs,  without  so  much  expence,  which  is  only  of 
advantage  to  lawyers,  officers,  and  clerks. 
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S. — That  where  a  defendant  might  answer  by  commission 
in  the  country,  he  shall  not  now  be  forceil  to  take  a  com- 
mission but  may  answer  upon  oath  before  a  master  of  the 
chancery  in  the  country,  in  like  manner  and  by  such  time  as 
if  a  commission  had  issued,  and  that  the  lords  commissioners 
for  the  great  seal  do  take  care  for  that  purpose  there  be  in 
every  county  a  convenient  number  of  such  of  the  justices  of 
the  peace  resident  in  that  county,  as  they  shall  judge  to  be  of 
the  greatest  ability  and  integrity,  appointed  to  be  masters  of 
the  chancery  extraordinary,  and  that  such  master  or  any 
master  in  ordinary,  after  the  answer  so  sworn  before  him, 
shall  sign  the  same  and  give  it  into  court  himself,  or  being 
sealed  up,  deliver  it  to  some  person,  to  deliver  the  same  into 
court,  and  to  make  oath  that  he  did  receive  the  same  from 
the  hand  of  such  masters  of  the  chancery  and  that  since 
the  receiving  thereof  the  same  hath  not  been  opened,  or 
altered. 

It  is  very  dangerous  to  rely  upon  answers  as  this  rule 

directs ;  for  the  defendant  may  go  into  any  country,  and 

never  call  any   person  thereunto,  that  knows  him  to  be 

the   same  person. 
9. — That  upon  delivering  in  the  answer,  the  attorney  for 
the  defendant  do  take  care  that  he  be  provided  with  names 
of  persons  for  commissioners  to  be  given  by  him  upon  a  rule 
given  to  rejoin. 

It  is  not  possible  until  the  defendant  doth  know  into  what 

county  the  plaintiff  will  take  his  commission. 
10. — When  an  answer  is  put  in,  the  plaintiff  shall  reply 
within  eight  days  if  the  answer  were  in  term  time,  otherwise 
within  four  days  after  the  beginning  of  the  next  term,  unless 
the  plaintiff  shall  within  eight  days  after  the  answer  come 
and  put  in  exceptions  thereunto,  or  promise  the  cause  to  be 
set  down  for  hearing  on  bill,  and  another  to  be  heard  the 
next  term,  otherwise  the  cause  to  be  dismissed  without 
motion,  which  costs  to  be  taxed  by  the  chief  clerk. 
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This  cannot  be  observed  without  great  mischief  that  may 
happen,    in   case   where    all    the    defendants    have    not 
answered,  which  may  be  the  loss  of  a  cause,  where  the 
plaintiff  hath  occasion  to  put  in  a  special  replication,  it 
cannot  be    known  to  his    counsel,  or  attorney,  but   by 
the  plaintiff's  information  ;  and  experience  hath  found 
great  inconvenience  to  confine  the  plaintiffs  to  such  short 
time ;  and  it  is  the   cause  of  many  motions  to  enlarge 
it,  and   the   execution  of  this  rule  is  of  no  advantage 
to  the  defendant,  as  is  conceived,  unless  it  be  to  sur- 
prise the  plaintiff  from  making  the  truth  of   his  case 
appear. 
12. — That  in  case  the  plaintiff  think  fit  to  except  unto  the 
answer  for  insufficiency,  the  plaintiff  shall  deliver  the  ex- 
ception, in  writing,  to  the  defendant's  attorney  within  eight 
days  after  the   answer  filed,   and  shall  enter  the  cause  with 
the  register;  and  in  the  same  order  as  they  are  entered,  the 
same  shall  be  heard  by  the  master  of  the  rolls,  who  shall 
appoint  one   or  more  days  in  the   week  for  that  purpose, 
and  at  every  sitting  shall  appoint  his  next  day  of  sitting,  and 
how  many  of  the    said    causes   shall    be   then  heard    upon 
exceptions,  in  the  same  order  as  they  are  entered,  which 
days  the  parties  shall  attend  at  their  peril.     And  the  master 
of  the  rolls  upon  hearing  thereof  shall  give  such  costs  as  be 
fitting. 

This  hinders  the  defendant's  liberty  to  amend  his  answer 

without  further  delay  or  expence. 
13. — That  if  a  defendant  doth  appear  and  answer  insuffi- 
ciently, and  it  be  so  ruled  or  shall  plead  demur,  and  the 
same  be  over  ruled,  than  if  upon  a  rule  given,  he  shall  not 
answer  within  eight  days,  the  plaintiff  may  proceed  in  such 
sort  as  is  before  directed,  in  case  the  defendant  had  not 
appeared. 

This,  together  with  the  sixth  article,  imposeth  upon  any 
person  that  lives  remote,  without  any  notice  or  default 
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in  him,  to  have  his  house  broke  open;  or  any  other 
house  wherein  he  is,  and  to  be  taken  in  contempt; 
14. — That  after  an  answer,  if  it  appear  at  any  time  to  the 
court,  that  no  part  of  the  matter  of  the  plaintiffs  bill  is  then 
proper  for  relief  in  that  court,  the  court  shall  dismiss  the 
bill  with  full  costs  upon  a  bill  to  be  allowed  by  the  chief 
clerk,  but  if  some  particular  part  of  the  bill  be  thought  fit  by 
the  court  to  be  proceeded  in,  the  court  then  shall  direct  the 
examination,  and  proceeding  upon  that  particular  point,  and 
the  defendant  not  to  be  enforced  to  proceed  to  examine 
upon  any  other  matters. 

This  will  create  a  multitude  of  actions,  and  expence,  and 
in  implicated  causes  of  fraud,  and  trusts,  will  be  dan- 
gerous to  break  or  cut  them  off,  and  to  give  judgment 
upon  them  before  a  hearing;    and  is   of  no    advantage 
to   either  side,    but  what  the  court  may  thereby  pro- 
vide for  at  the  hearings  if  any  thing  be  unnecessarily 
examined. 
15. — The  plaintiff  the  next  day  after  the  supplication  filed, 
or  the  same  day  if  he  will,  shall  cause   a  rule  to  be  entred 
for  the  defendant  to  rejoyn  and  joyn  in  commission,  which  if 
the  defendant  shall  not  do  within  eight  days,  the  plaintiff 
may  take  a  commission  cxpavte,  and  the  defendant  shall  have 
no  new  commission  in  that  cause. 

This  will  be  a  means  to  surprise  many  persons  in  their 
just  defence,  without  any  provision  against  sickness,  or 
any  other  accidents,  and  if  this  be  inforced  as  a  law,  all 
special  rejoynders,  for  which  there  may  be  just  cause  * 
are  taken  away ;  and  it  will  destroy  many  a  just  cause; 
leave  the  party  remediless,  and  encourage  false  deal- 
ing. 
16. — That  no  witness  shall  be  examined  in  court  but  by 
one  of  the  examiners  themselves,  but  in  case  of  sickness  : 
and  that  one  of  the  examiners  shall  examine  the  witnesses 

3  R 
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of  the  plaintiffs  party,  and  the  other  the  witnesses  of  the 
defendants  party,  if  any  be  produced  to  be  examined  in 
court,  and  that  no  clerk  of  that  office  shall  be  a  solicitor 
upon  pain  of  loosing  his  place. 

No  provision  is  made  but  that  an  examiner  being  a  party, 

must  examine  his  own  witness,  or  his  adversaries. 
17. — That  all  commissions  for  examination  of  witnesses 
shall  be  open. 

The  same  will  be  in  this,  as  in  the  case  of  subpoenas,  pa- 
tents, and  many  more. 
19. — That  the  commissioners  for  examination  of  witnesses 
shall  take  an  oath  before  execution  of  any  commission,  to 
execute  the  same  faithfully  and  impartially;  which  each 
commissioner  is  empowred  to  administer  to  other.  And 
the  clerk  or  clerks  attending  such  commissioners  shall  take 
an  oath,  which  is  to  be  administered  by  the  commissioners, 
to  write  down  the  depositions  of  witnesses  truly,  and  indif- 
ferently, without  partiality;  and  a  clause  shall  be  in  the 
commission  for  that  purpose. 

The  commission  is  a  writ  in  the  register,  and  it  is  not 

mentioned  or  provided,  what  the  form  of  the  oath,  or 

clause  to  be  inserted  shall  be,  nor  by  whom  inserted ; 

and  if  this  be  extended  beyond  a  rule,  and  taken  for  a 

law ;  any  plaintiff  who  shall  loose  his  commission,  shall 

loose  his  cause,  and  so  of  any  other  accident,  though 

never  so  unavoidable. 

21. — That  there  shall  be  no  more  than  two  commissions 

at  the  most  for  examination  of  witnesses  in  any  one  cause  to 

be  executed  in  England  or  Wales,  unless  where  one  shall  be 

suppressed ;  and  in  case  either  party  have  any  witnesses  in 

Scotland,  or  beyond  the  seas  to  examine,  setting  down  the 

names  of  such  witnesses,  and  delivering  them  to  the  attorney 

of  the  other  side,  he  may  take  out  a  commission  within  the 

time  before  limited,  wherein  the  adverse  party  may  joyn,  if 
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lie  will,  within  four  days  after  notice,  or  otherwise  the  com- 
mission shall  issue  exparte,  provided  that  the  parties  or  either 
of  them  (and  court  see  cause)  may  have  several  commissions 
unto  several  counties  of  the  same  date. 

This  is  mischievous  for  the  reasons  before,  and  if  this  be 
extended  beyond  a  rule,  not  to  be  dispensed  withall,  as 
reason  may  require  upon  accidents,  many  plaintiffs  will 
loose  their  causes,  especially  merchants,  who  cannot  by 
that  time  know  where  their  witnesses  are. 
22. — That  after  the  execution  of  one  commission,  no  second 
commission  shall  be  taken  out,  but  by  order  of  the  court, 
and  upon  affidavit,  that  some  material  witnesses,  whose  name9 
shall  be  therein  expressed,  have  been  discovered  since  the 
execution  of  the  former  commission,  or  that  some  of  the 
witnesses  intended  to  be  examined  at  that  commission,  and 
which  are  material,  could  not  be  found,   or  by  reason  of 
sickness,  or  like  just  cause,  could  not  attend  that  commis- 
sion, in  such  case  only  those  witnesses  which  shall  be  named, 
shall  be  examined  by  such  second  commission,  and  the  same 
shall  issue  and  be  executed  at  the  charge  of  the  party  pray- 
ing  the  same,  unless   the   other   side  shall  also   desire  to 
examine  any  witnesses  by  any  such  second  commission,  and 
then  he  shall  likewise  set  down  their  names. 
This  is  like  as  before. 

23. — That  after  the  return  of  a  commission  executed,  or 
witnesses  examined  in  court,  there  shall  be  but  one  rule  for 
publication,  within  which  time,  if  the  other  side  do  not  shew 
unto  the  court  good  cause  to  the  contrary,  publication  shall 
pass,  &c. 

This  rule  doth  not  express  after  what  commission,  nor 
what  witnesses,  whether  all,  on  either  side,  or  not;  and 
will  surprize  the  parties  before  they  can  move,  or  be 
heard  by  the  court,  why  publication  should  not  pass, 
and  increase  motions  to  the  advantage  of  lawyers  and 
sollicitors. 
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24. — That  from  and  after  the  twenty  second  of  October, 
1654,  no  order  or  direction  concerning  any  cause  depend- 
ing in  chancery  to  be  made  or  given,  but  upon  motion  in  open 
court,  that  then  both  parties  concerned,  or  their  counsel, 
may  be  heard. 

The  rule  of  the  court  already  being,  that  no  order  shall 

be  made  upon  petition,  upon  the  merits  or  body  of  the 

cause,  or  to  controul  an  order  in  open  court ;  if  that  be 

further  extended,  as  a  law,  then  many  of  the  suitors  of 

the  court  may  loose  their  causes,  and  be  ruined,  and 

there  will  be  a  failer  of  justice,  and  great  mischief  en^ 

sue,  as  by  dayly  experience  is  found. 

27. — That  no   injunction  be  granted  but  upon  motion  in 

open  court,  satisfying  the  court  in  such  matter  which  may 

induce  the  court  in  justice  to  grant  the  injunction  ;  but  the 

defendants  taking  a   commission,   or  sitting   an   attachment 

only,  shall  be  no  sufficient  ground  for  an  injunction. 

This  is  so  general  that  it  extends  to  all  injunctions,  and  so 
in  cases  of  waste,  timber  may  be  felled,  houses  pulled 
down,  meadows  and  antient  pastures  ploughed  up,  to 
the  irreparable  loss  of  the  plaintilfs,  and  the  common- 
wealth, before  an  order  can  be  procured  to  stay,  in  case 
the  defendants  will  not  answer ;  and  if  no  injunction  be 
granted   upon  an   attachment,  or  delay  of   answer ;     a 
defendant  although  not  worth  a  penny,  may  stand  in 
contempt,  get  an  execution  on  the  plaintiff's  estate,  and 
make  it  away,  and  no  reparation  can  be  had. 
29. — That  no  injunction  granted  after  a  plea  pleaded  at 
law  or  rules  given,  shall  stop  a  tryal  at  law,  or  any  pleading, 
or  proceeding  preparatory  to  a  tryal. 

It  seems  much  against  equity,  that  if  the  defendant  shall 
by  answer  confess  the  whole  debt  to  be  paid,  to  suffer 
him  to  go  to  tryal  at  law,  which  will  be  but  a  vain  ex- 
pence  to  the  parties,  and  only  profitable  to  lawyers. 
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1654,  no  injunction  be  granted  to  stay  the  mortgagee  from 
his  suit  at  law,  till  the  final  hearing  of  the  cause  ;  but  an 
injunction  may  be  granted  to  prevent  the  mortgagees  pulling 
down  houses,  cutting  trees,  or  making  other  waste  or  spoil 
upon  the  mortgaged  lands. 

This  is  very  mischievous  where  there  is  equity  for  an  in- 
junction in  this  case,  as  well  as  upon  bonds,  or  other 
securities ;  the  mischief  being  greater  to  the  mortgagor 
(who  shall  be  turned   out  of  possession)  than   to   the 
obligor  in  a  bond,  and  the  mortgagee  is  also  in  better 
condition  than  the  obligee,  by  reason  of  his  security  by 
land,  and  yet  the  court  is  not  barred  to  stay  proceedings 
upon  bonds,  and  all  other  securities,  but  are  restrained 
in  cases  of  mortgages. 
31. — That  all  differences  touching  irregularities  in  pro- 
ceedings, or  upon  the  rates  or  course  of  the  court  shall  be 
determined  by  the  said  chief  clerks  or  any  two  of  them,  on 
whom  the  attorneys  on  bodi  sides  are  to  attend  :  and  in  case 
either  side  shall  not  rest  satisfied  with  the  judgment  therein, 
they  may  appeal  to  the  master  of  the  rolles,  who  upon  hear- 
ing the  attorneys  on  both  sides,   (and  the   chief  clerk  who 
made  the  certificate)  if  he  see  cause,  shall  settle  the  same, 
and  give  costs  where  he  finds  the  fault. 

This  deprives  the  commissioners  of  all  power  upon  the 
rules,  and  course  of  the  court ;    and   these  very  rules 
upon  which  they  are   to  judge,  and  be  answerable,  as 
they  are  judges  of  that  court;  and  gives  power  to  the 
chief  clerk  to  be  judge  even  of  these  rules. 
32. — All  other  references  shall  be  determined  by  the  mas- 
ters of  the    Chancery  in  ordinary,  which  shall  be  only  six  in 
number,  to  be  now,  and  from  time  to  time,  appointed  by  the 
protector  for  the  time  being;    of  which  six,  there  shall  sit 
dayly  at  some  certain  public  place  three,  so  long  as  any 
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references  do  depend;  and  shall  have  a  sworn  register  to 
attend  them,  who  shall  in  presence  of  them  and  the  counsel, 
read  the  notes  taken  in  each  cause,  upon  any  order  made,  or 
report  agreed;  and  the  same  being  read,  shall  be  subscribed 
by  the  masters  then  present,  or  any  two  of  them;  and  after- 
wards the  report  shall  be  drawn  up  by  the  register,  and 
subscribed  by  the  same  masters,  and  certified:  and  that  after 
the  twenty  second  of  October,  1654,  no  other  person  or  per- 
sons shall  exercise  the  office  of  a  master  of  the  chancery  in 
ordinary. 

This  seems  to  give  the  masters  power  finally  to  determine 
without  any  appeal  to  the  court,  without  any  provision 
concerning  merchants  accompts,  and  other  references  of 
that  nature,  which  they  cannot  so  properly  determine; 
and  concludes  the  court  from  making  any  reference, 
though  the  parties  desire  it;   whereby  the  cause  may 
receive  an  end  by  indifferent  friends. 
38. — That  from  and  after  the  twenty  second  of  October, 
1G54,   every   attorney   shall    keep    all   and   every   affidavit, 
whereupon  he  shall  make  forth  any  writ  or  process  in  his 
own  custody,  and  shall  shew  the  same  to  the  attorney  on  the 
other  side,  and  suffer  him  or  other  person,  to  take  a  copy 
thereof,  if  he  shall  require  it ;  and  that  the  senior  register 
shall  appoint  a  clerk  of  honesty  and  integrity  to  attend  the 
court,  and  at  the  rolles  and  all  seals,  who  shall  take  an  oath 
before  the  Lord  Chancellor,  keeper,  or  commissioner  of  the 
great  seal,  to  be  faithful  in  his  employment ;  and  shall  re- 
ceive into  his  custody,  all  and  every  affidavit,  which  shall  be 
made  in  court,  or  upon  which  any  order  shall  be  grounded, 
and  shall  dayly  file  the  same,  and  keep  an  alphabet  thereof; 
and  in  case  the  party  at  whose  instance   such  affidavit  was 
made,  shall  have  cause  to  have  a  copy  thereof,  he  shall  pay 
unto  the  said  clerk  for  the  same,  four  pence  for  the  filing, 
and  three  pence  for  every  side  for  a  copy  thereof ;  and   the 
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other  side,  or  any  other  person  desiring  it,  may  also  have  a 
copy  at  the  same  rate,  and  the  register  shall  have  for  exa- 
mining and  signing  such  copy,  sixpence  and  no  more. 

It  is  conceived,  by  the  clerks  keeping  the  affidavit,  it  may 

be  in  his  and  his  clients  power  to  alter  or  retract  it, 

after  it  is  sworn,  as  is  found  by  experience  hath  been 

done. 

40. — That  all  causes   shall  be  set  down  for  hearing   in 

order  as  they  were  published,  without  prefering  one  cause 

before  another,  and  shall  be  presented  by  the  chief  clerks, 

without  taking  any  fee  for  the  same;  and  the  causes  being 

so  set  down,  shall  be  heard  in  the  same  order. 

This  rule  is  very  prejudicial  in  cases  (which  are  many) 
that  depend  upon  the  lives  of  the  persons,  and  also  of 
merchants,  where  one  gets  the  estate  of  another  into  his 
hands,  and  goes  beyond  seas;  and  to  deny  him  a  hear- 
ing in  such  cases  as  occasion  shall  require,  is  all  one  as 
to  deny  them  justice,  if  this  be  enforced  as  a  law,  and 
if  cause  be  to  advise  with  judges,  or  any  other  accident, 
the  court  cannot  put  off  the  cause  for  half  an  hour. 
41. — That  every  cause  shall  be  heard  the  same  day  on 
which  it  is  set  down  for  hearing,  and  for  that  purpose  the 
Lords  Commissioners,  if  there  be  cause,  shall  sit  for  hearing 
such  causes  in  the  afternoon,  as  well  as  in  the  forenoon,  ex- 
cept upon  Saturdays. 

This  is  impossible  to  be  done  ;  for  causes  of  equity  de- 
pend upon  so  many  circumstances  in  cases  of  frauds, 
and  trusts,  that  three  or  four  days  is  not  sometimes 
sufficient  for  the  orderly  hearing  of  one  cause  ;  and  the 
sitting  of  the  commissioners  upon  the  rolls  days,  cannot 
consist,  by  reason  of  councel  and  sollicitours,  who  cannot 
do  their  duty  at  both  places,  and  if  this  be  imposed 
as  a  law  upon  the  judges  of  that  court,  they  are  en- 
joyned  thereby  to  act  an  impossibility. 
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The  like  objections  were  made  to  all  the  rest  of  the  arti- 
cles, and  particulars  of  the  new  ordinance  touching  the 
Chancery ;  which  though  they  would  not  prevail  to  stay  the 
exemption  of  it,  as  to  the  Lords  Commissioners  who  seemed 
to  doubt  the  power  that  made  it  (which  the  makers  would 
not  endure)  yet  they  were  the  means  that  it  was  not  ex- 
acted from  their  successors  ;  but  they  were  connived  at  in 
the  not  execution  of  it,  wherein  they  could  not  have  satisfied 
themselves,  having  taken  an  oath  which  they  scrupled  would 
be  broken,  either  in  the  admittance  of  this  ordinance  for  a 
law ;  or  if  admitted,  in  neglecting  the  performance  of  any 
part  thereof. 


No.  3.— Page  186. 

Sir  31.  Hale  on  the  Amendment  of  the  Law,  and  Hargraves 

Prefaee. 

By  long  use  and  custom,  men,  especially  that  are  aged 
and  have  been  long  educated  in  the  profession  and  practice 
of  the  law,  contract  a  kind  of  superstitious  veneration  of  it 

beyond  what  is  just  and  reasonable. 

****** 

They  tenaciously  and  rigorously  maintain  these  very  forms 
and  proceedings  and  practices,  which,  tho'  possibly  at  first 
they  were  seasonable  and  usefull,  yet  by  the  very  change  of 
matters  they  become  not  only  useless  and  impertinent,  but 
burthensome  and  inconvenient  and  prejudicial  to  the  com- 
mon justice  and  the  common  good  of  mankind :  not  considering 
the  forms  and  prescripts  of  laws  were  not  introduced  for 
their  own  sakes,  but  for  the  use  of  public  justice;  and  there- 
fore, when  they  become  insipid,  useless,  impertinent,  and 
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possibly   derogatory   to   the  end,   they   may    and   must  be 

removed. 

****** 

An  over-jealous  fear,  that  it  may  be  possible,  that  some 
unthought-of  inconvenience  may  emerge,  which  may  intro- 
duce some  unexpected  mischief  to  the  community,  and  with 
it  a  disparagement  to  the  judgment  of  those  that  are  under- 
takers in  it.  And  this  lion  in  the  way  choaks  all  industrious 
application  to  this  most  necessary  business. 

A  timorousness  to  displease  and  disoblige  great  officers 
and  ministers  of  justice,  especially  such  as  have  paid  dear 
for  places  of  this  nature  (one  of  the  greatest  banes  to  justice 
and  necessary  reformation  ;)  for  it  must  needs  follow  upon  a 
due  reformation  of  what  is  amiss,  that  some  offices  must  be 
laid  aside  as  needless,  others  pared  from  their  redundancy. 
****** 

The  second  consideration  is  this,  as  all  sublunary  things 
are  subject  to  corruption  and  putrefaction,  to  diseases  and 
rust,  so  even  laws  themselves,  by  long  tract  of  time  gather 
certain  diseases  and  excrescences ;  certain  abuses  and  cor- 
ruptions grow  into  the  law,  as  close  as  the  ivy  unto  the  tree, 
or  the  rust  to  the  iron,  and  in  a  little  tract  of  time  gain  the 
reputation  of  being  part  of  the  law.  So  that  a  great  and 
considerable  part  of  that  reformation,  that  is  pleaded  for,  is 
not  so  much  of  the  law,  as  of  abuses  and  corruptions,  and 
wens  and  excrescenses,  and  delays  and  formalities  and  ex- 
actions, that  do  adhere  to  the  law,  and  will  in  time  strangle 
and  stifle  it  with  its  close  adherence  to  it.  And  when  these 
dear  and  profitable  exuberances,  and  ulcers,  are  looked  after, 
presently  those,  that  are  concerned  in  the  profit  thereof,  or  do 
not  duly  distinguish  between  the  law  and  its  abuses  and 
diseases,  cry  out  upon  destroying  the  law,  and  altering  of  the 
law,  when  in  truth  it  is  the  rescuing  of  the  law  from  those 
encroachments  or  abuses  that  are  made  upon  it  or  brought 
into  it. 

3  S 
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And  ye  must  remember,  that  laws  were  not  made  for  their 
own  sakes,  but  for  the  sake  of  those  who  were  to  be  guided 
by  them  ;  and  though  it  is  true  they  are  and  ought  to  be 
sacred,  yet,  if  they  be  or  are  become  unuseful  for  their  end, 
they  must  either  be  amended  if  it  may  be,  or  new  Laws  be 
substituted,  and  the  old  repealed,  so  it  be  done  regularly, 
deliberately,  and  so  far  forth  only  as  the  exigence  or  con- 
venience justly  demands  it.  And  in  this  respect  the  saying 
is  true,  salus  populi  snprema  lex  esto.  Now  Laws  become  or 
are  unuseful  to  their  end  upon  two  accounts. — 1.  When  in 
their  very  constitution  and  fabrick  they  are  rotten  and  faulty, 
and  unjust,  and  impossible  to  be  born  without  remarkable 
and  common  inconvenience.  I  shall  not  apply  this  part  to 
the  thing  in  question.  But,  2.  when  a  law,  tho'  never  so 
good  in  its  first  institution,  yet  by  reason  of  some  accidental 
emergences  that  do  most  usually  happen  in  tract  of  time,  either 
becomes  obsolete  and  out  of  use,  or  weak  and  unprofitable  to 
its  end,  or  inconsistent  with  some  new  superinduction  that 
time  and  variety  of  occasions  have  introduced.  And  as  this 
is  most  clear  in  all  laws,  so  in  our  English  laws  we  shall  find, 
what  was  in  use,  and  possibly  very  effectual  in  its  time,  is 
now  deserted  and  antiquated,  and  utterly  unapplicable  to  the 
present  state  of  administration  in  England. 

But  yet  further,  by  length  of  time  and  continuance  laws 
are  so  multiplied  and  grown  to  that  excessive  variety,  that 
there  is  a  necessity  of  reduction  of  them,  or  otherwise  it  is 
not  manageable;  as  we  have  before  observed  touching  the 
Bonian  laws,  which  in  a  tract  of  1300  years  grew  to  2000 
great  volumes.  And  the  reason  is,  because  this  age  for  the 
purpose  received  from  the  last  a  body  of  laws,  and  they  add 
more  and  transmit  the  whole  to  the  next  age,  and  they  add 
to  what  they  had  received  and  transmit  the  whole  stock  to  the 
next  age.  Thus  as  the  roiling  of  a  snow-ball,  it  increaseth 
in  bulk  in  every  age,  till  it  become  utterly  unmanageable. 
And   hence  it   is,   that  even   in    the   laws   of  England   we 
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have  so  many  varieties  of  forms  of  conveyances,  feoffments 
fines,  release,  confirmation,  grant,  attornment,  common  re- 
covery, deeds  enrolled,  &c,  because  the  use  coming  in  at 
several  times,  every  age  did  retain  somewhat  of  what  was 
past,  and  added  somewhat  of  its  own,  and  so  carried  over  the 
whole  product  to  the  quotient.  And  this  produceth  mis- 
takes. A  man  perchance  useth  one  sort  of  conveyance 
where  he  should  have  used  another.  It  breeds  uncertainty 
and  contradiction  of  opinion,  and  that  begets  suits  and  ex- 
pence.  It  must  necessarily  cause  ignorance  in  the  professors 
and  profession  itself;  because  the  volumes  of  the  law  are  not 
easily  to  be  mastered. 

In  the  preparing  and  passing  of  these  laws,  I  would  wish 
these  methods  were  observed,  viz. — 1.  That  it  would  please 
the  king,  with  the  advice  of  both  houses  of  parliament,  to 
require  the  judges  and  other  sages  of  the  law  to  prepare 
bills,  that  may  be  fit  for  the  reformation  of  the  law  against 
the  next  session.  For  as  I  would  not  have  any  man  in- 
termeddle in  so  great  business  without  a  most  authentic 
injunction  by  the  king  and  his  supreme  council,  lest  he 
should  come  under  the  prejudice  of  a  busy  body  or  an 
undertaker;  so  on  the  other  side,  I  think,  no  persons  are 
so  fit  to  be  employed  in  the  first  digestion  of  such  a  business, 
but  such  as  know  what  best  belongs  unto  it,  and  how  far 
may  be  gone  with  safety  and  convenience  :  and  as  it  were  an 
unworthy  thing,  especially  in  a  judge,  to  prefer  his  own 
interest  or  profit  or  the  interest  of  the  courts  or  officers  of 
courts,  above  the  publick  benefit,  so  it  were  an  unworthy 
thing  to  suspect  such  a  business  in  those,  who  are  interested 
with  the  lives,  liberties  and  estates  of  the  people  in  their 
judicial  employments  : — 2.  Such  bills  so  prepared  should  be 
presented  to  the  house  of  commons  in  the  first  place ;  be- 
cause they  represent  in  a  more  especial  manner  the  common 
interest  of  the  people. — 3.  When  such  bills  are  twice  read 
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and  committed,  and  have  been  once  or  twice  particularly 
debated  at  the  committee,  it  may  be  very  fit  to  call  the 
judges  to  a  solemn  debate  at  the  committee  of  the  house  of 
commons,  where  they  may  give  the  reasons,  why  they  go  so 
far,  and  why  no  further;  and  that  their  opinion  be  asked 
touching  any  alterations  or  amendments  offered,  and  the 
reasons  in  relation  thereunto ;  for  it  many  times  falls  out, 
that  a  very  good  and  profitable  bill  is  suddenly  spoiled  with 
a  word  inserted  or  a  word  expunged,  which  would  be  pre- 
vented if  the  contrivers  of  the  bill  were  first  heard  to  it; 
and  thus  many  a  good  law  is  lost,  or  not  retrieved  again 
without  many  messages  and  conferences  between  the  houses. 
4.  When  the  bill  comes  to  the  lords  and  is  twice  read  and 
committed,  it  were  fit,  that  all  the  judges  attend  the  com- 
mittee for  the  reasons  above  given. — Bills  thus  prepared  and 
hammered  would  have  fewer  flawes,  and  necessity  of  sup- 
plemental or  explanatory  laws,  than  hath  of  late  times 
happened. 


Mr.  Hargrave,*  in  his  Preface  to  Lord  Hale's  Considera- 
tions touching  the  Amendment  of  the  Laws,  commends 
Bacon  and  Hale  for  their  disinterested  exertions  in  the 
reform  of  the  law. — "  Pity  it  is  that,  from  their  times  down 
to  the  present  moment,  the  body  of  our  law  has  been  suffered 
continually  and  rapidly  to  increase,  with  scarce  any  other 
aids  to  contract  its  bulk  or  preserve  its  consistency,  than 
those  of  occasional  private  contribution.  What  would  a 
Bacon  or  a  Hale  have  said,  what  would  they  have  advised, 
had  they  lived  to  have  seen  our  Statute  Law  not  only  swelled 
already  into  more  than  ten  fold  size  beyond  that  which  so 
alarmed  their  apprehensions,  but  still  yearly  extending  its 
dimensions  by  such  a  ratio,  as  must  soon  terminate  in  a  bulk 
immeasurable  by  the  most  industrious  and  accomplished  of 

*  Mr.  Hargrave's  Preface  to  2nd  article  in  Law  Tracts,  and  Jurisconsult 
Exercitation?,  London,  1811,  4to.  vol.  ii.  p.  392. 
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legal  understandings?  Would  two  such  zealous  friends  to 
English  jurisprudence,  far  exceeding  even  the  Tribonian 
and  Theophilus  of  the  school  of  Roman  law,  have  been 
mere  spectators  of  the  most  dangerous  of  all  judicial 
diseases?  Would  they  not  have  generously  offered  their 
aid,  towards  forming  a  plan,  for  as  gradually  curing  this 
disease  of  infinite  accumulation,  as  it  has  been  gradually 
and  almost  imperceptibly  contracted  ?  Would  they  not, 
were  they  now  living,  have  earnestly  supplicated  the  sove- 
reign, or  perhaps  the  parliament,  to  save  the  country  from 
that  ruin,  which  must  ensue  the  moment  the  science  of  law 
and  the  administration  of  justice  shall  cease  to  be  practi- 
cable V 


No.  4.— Page  334. 

Letter  from  Lord  Hardwicke  to  Lord  Karnes,  on  the  Principles 
of  Equity,  extracted  from  Lord  Woodhouselee's  Memoirs 
of  Lord  Karnes,  vol.  i.  p.  237. 

The  Earl  of  Hardwicke  to  Lord  Karnes. 

Grosvenor  Square,  June  30,  1759. 

My  Lord, 

It  has  happened  to  me  again,  as  it  did  in  the  former 
instance  of  our  correspondence,  that  I  have  not  been  able 
to  acknowledge  as  I  ought  your  Lordship's  obliging  commu- 
nication of  the  Introduction  to  the  Treatise  upon  Equity,  till 
the  session  was  over.  I  ought  indeed  to  be  one  of  the  men 
of  leisure,  but  it  generally  falls  out,  whilst  the  Parliament 
is  sitting,  that  business  is  cut  out  for  me.  As  your  perform- 
ance is  the  fruit  of  deep  consideration,  the  respect  of  con- 
sideration and  attention  was  due  to  it,  and  the  honor  you 


502 

do  me  by  calling  for  my  thoughts,  gives  you  a  right  to  de- 
mand it.  I  have  read  over  your  papers  more  than  once 
■with  care,  and  not  without  much  approbation  of  the  in- 
genuity and  industry  of  your  researches  and  reflections. 
The  field  is  wide,  and  to  range  the  whole  is  beyond  my 
strength,  but  I  will  beat  a  piece  of  ground,  here  and  there, 
to  try  if  I  can  start  any  thing  that  may  be  worth  your  Lord- 
ship's pursuing. 

Your  Lordship  has  treated  very  properly  upon  the  rise 
of  the  jurisdiction  of  equity  in  England  ;  a  topic  of  much 
controversy,  and  hitherto  unsettled.  The  general  idea 
which  you  have  flung  out  concerning  it,  appears  to  me  to 
be  very  judicious,  and  that,  in  the  original  formation  and 
division  of  courts,  causes  of  an  extraordinary  nature,  to  be 
determined,  not  by  stated  rules  of  law,  but  by  an  arbitrary, 
though  sound  discretion,  were  reserved  to  the  Sovereign 
and  his  Council.  It  was  natural  that  it  should  be  so ;  for 
as  all  power  of  judicature  was  derived  from  the  Crown,  so 
much  as  thai  did  not  grant  out  or  commit  to  others,  must 
remain  there;  with  this  difference,  that  some  have  been  of 
opinion,  that  it  was  reserved  to  the  King,  in  his  great  Coun- 
cil, that  is,  the  Parliament. 

It  is  now  many  years  ago  that  I  read  over  a  MS.  treatise 
of  one  of  our  most  able  Lawyers  and  antiquarians,  my  Lord 
C.  J.  Hale,  concerning  Jurisdiction,  from  which  I  transcribe 
some  passages  on  this  subject  in  his  own  word.  The  great 
character  of  the  author  may  give  your  Lordship  a  curiosity 
to  see  them. 

In  one  part  he  has  these  words : — *t  There  were  many 
"  petitions  referred  to  the  Council  (meaning  either  the 
"  Privatum  Concilium  or  Legale  Concilium  Regis, J  from  the 
"  Parliament,  sometimes  by  the  answers  to  particular  peti- 
"  tions,  and  sometimes  whole  bundles  of  petitions  in  Parlia- 
"  ment,  which,  by  reason  of  a  dissolution,  could  not  be  there 
"  determined,  were  referred,  in  the  close  of  the  Parliament, 
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"  sometimes  to  the  Council  in  general,  and  sometimes  to  the 
"  Chancellor;  and  this  I  take  to  be  the  true  original  of  the 
"  Chancery's  jurisdiction  in  matters  of  equity,  and  gave  rise 
"  to  those  multitudes  of  equitable  causes  to  be  there  arbitra- 
"  rily  determined."  A  little  lower  he  adds :— "  Touching 
"  the  equitable  jurisdiction  (in  Chancery)  though  in  ancient 
"  time  no  such  thing  was  known,  yet  it  hath  now  so  long 
"  obtained,  and  is  so  fitted  to  the  disposal  of  lands  and 
"  goods,  that  it  must  not  be  shaken,  though  in  many  things 
"  fit  to  be  bounded  and  reformed.  Two  things  might  possi- 
"  bly  give  it  original  or  at  least  much  contribute  to  its 
"  enlargement.  \mo.  The  usual  committing  of  particular 
"  petitions  in  Parliament,  not  there  determined,  unto  the 
"  determination  of  the  Chancellor,  which  was  as  frequent 
"  as  to  the  Council ;  and  such  a  foundation  being  laid  for  a 
"  jurisdiction,  it  was  not  difficult  for  it  to  acquire  more. — 
"  2do,  By  the  invention  of  uses,  («.  e.  trusts,)  which  were 
"  frequent  and  necessary,  especially  in  the  times  of  dissen- 
"  sion,  touching  the  Crown*  In  these  proceedings  the 
"  Chancellor  took  himself  to  be  the  only  dispenser  of  the 
"  King's  conscience,  and  possibly  the  Council  was  not  called 
"  either  as  assistants  or  co-judges." 

There  seems  to  have  been  a  natural  reason  how  this 
jurisdiction,  arising  originally  from  such  references,  came 
to  be  devolved  into  the  hands  of  the  Lord  Chancellor,  rather 
than  of  any  other  branch  or  member  of  the  Council.  The 
Chancery  is  with  us  the  grand  Officina  Justitice,  out  of  which 
all  original  writs,  {brieves  as  they  are  called  in  Scotland) 
issue  under  the  Great  Seal,  returnable  in  the  courts  of  com- 
mon law  to  found  proceedings  in  actions,  competent  to  the 
common  law  jurisdiction.  The  Chancellor  therefore  was 
the  most  proper  judge  whether  upon  any  petition  so  referred, 
such  a  writ  could  not  be  framed  and  issued  by  him,  as  might 
furnish  an  adequate  relief  to  the  party ;  and  if  he  found  the 
common  law  remedies  deficient  he  might  proceed  according 


304 

to  the  extraordinary  power  committed  to  him  by  the  refer- 
ence, Ne  curia  Regis  deficeret  in  justitia  exhibendd.  I  don't 
know  whether  a  certain  law  book,  published  here  not  long 
ago,  has  reached  Scotland,  I  mean  the  Reports  of  Sir  John 
Strange,  late  Master  of  the  Rolls.  If  it  has,  your  Lordship 
will  find  in  the  first  volume,  an  argument  of  mine,  in  a 
remarkable  cause  of  Sir  Robert  Walpole's,  which  passes 
under  the  name  of  The  King  against  Hare  and  Man.  It  was 
when  I  was  a  very  young  Advocate,  before  I  was  Solicitor- 
General,  but  it  is  correctly  reported;  for  I  remember  Sir 
John  Strange  borrowed  my  papers  to  transcribe,  so  that  the 
faults  in  it  are  all  my  own.  In  arguing  that  cause,  which 
turned  upon  a  critical  exception  to  the  return  of  a  writ  of 
scire  facias  in  Chancery,  I  found,  or  at  least  fancied  it  to  be 
necessary  to  shew,  that  all  the  various  powers  of  that  court 
were  derived  from,  or  had  relation  to  the  Great  Seal ;  and 
as  I  had  not  then  seen  my  Lord  Hale's  manuscript,  endea- 
voured to  prove,  that  the  equitable  jurisdiction  exercised  by 
the  Chancellor,  took  its  rise  from  his  being  the  proper  officer 
to  whom  all  applications  were  made  for  writs  or  brieves,  to 
ground  actions  at  common  law ;  and  from  many  cases  being 
brought  before  him,  in  which  that  law  would  not  afford  a 
remedy,  and  thereby  being  induced,  through  necessity  or 
compassion  to  extend  a  discretionary  one. 

If  this  account  of  the  original  of  the  jurisdiction  in  equity 
in  England  be  historically  true,  it  will  at  least  hint  one 
answer  to  the  question.  How  the  Forum  of  Common  Law 
and  the  Forum  of  Equity  came  to  be  separated  with  us?  It 
was  stopped  at  the  source,  and  in  the  first  instance;  for  if 
the  case  appeared  to  the  Chancellor  to  be  merely  of  equity, 
he  issued  no  original  writ,  without  which  the  court  of  Com- 
mon Law  could  not  proceed  in  the  cause,  but  retained  the 
cognizance  of  it  to  himself. 

Whether  the  jurisdiction  of  Common  Law  and  Equity, 
ought  to  be  committed  to  the  same,  or  to  different  courts,  is 
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a  question  of  another  nature,  and  is  very  properly  said  by 
you  to  be  no  less  intricate  than  important.  It  is  a  question 
of  policy  and  legislation,  depending  upon  general  reasons  of 
civil  prudence  and  government.  You  have  treated  it  with 
great  modesty;  and  for  my  own  part  I  am  fearful  of  being  in- 
fluenced by  some  prejudice  or  bias  contracted  from  long  habit, 
and  the  usages  of  my  own  country.  But  I  must  confess  I 
have  always  been  of  the  opinion  delivered  by  the  great  and 
sagacious  author  you  have  cited* — That  to  keep  the  two 
jurisdictions  separate  is  the  most  eligible.  I  agree  that  in 
considering  this  point  upon  different  principles  there  is  room 
for  different  determinations.  All  the  arguments  drawn  from 
the  ease  and  convenience  of  the  Suitors,  the  preventing  vex- 
ation and  delay,  and  saving  of  expence  seem  to  conclude 
for  uniting  them  in  the  same  court.  On  the  other  hand,  the 
arguments  drawn  from  the  necessity  or  utility  of  preserving 
the  rules  of  law  entire,  and  not  leaving  it  in  the  power  of 
Judges  to  new  mould  and  vary  those  rules  at  discretion,  by 
insensibly  blending  law  and  equity  together,  hold  for  keep- 
ing them  divided.  These  reasons  regard  the  constitution  of 
the  Government,  and  have  always  appeared  to  me  to  out- 
weigh the  others,  inasmuch  as  what  is  of  general  and  public 
consequence,  ought  to  be  preferred  to  private  or  particular 
convenience.  My  Lord  Bacon  says,  Si  fiat  commixtio  juris- 
dictionum,  arbitrium  tandem  legem  trahet,  and  I  think  I  have 
in  some  instances  seen  that  effect  produced.  No  wonder  then, 
that  a  people  jealous  of  their  liberties,  and  fond  of  their 
laws,  and  therefore  desirous  to  bind  the  hands  of  their 
Judges  by  stated  rules,  should  lean  against  so  dangerous  an 
institution.  Besides  the  tendency  it  would  have  to  make 
the  Judges  of  the  common  law  law-makers  in  matters  of  pro- 
perty, I  think,  in  time,  it  would  have  an  effect  of  the  like 
kind  upon  cases  of  crime,  which  affect  life  and  liberty.  In 
most  countries  the  genius  of  the  civil  and  criminal  law  is  the 

*  Lord  Bacon. — De  Aug.  Scient.  lib.  viii.  c,  3,  aphor.  45, 
3   T 
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same;  and  the  rules,  both  of  the  one  and  of  the  other  are 
analogous.  Arguments  are  often  drawn  from  the  rules  in 
civil  cases  to  influence  the  decision  of  criminal  ones,  where 
doubtful  questions  arise.  Suppose  then,  for  a  moment,  that 
in  such  a  mixed  jurisdiction,  the  Judges  have  let  in  certain 
principles  of  equity  to  become  rules  of  law,  though  not 
originally  founded  in  the  common  or  statute  law;  suppose 
also,  that  in  tract  of  time,  the  commencement  of  this  change 
is  forgot  and  lost;  the  points  thus  established  will  pass  for 
original  common  law,  and  be  argued  from  to  govern  decisions 
in  criminal  matters;  in  which  the  most  obvious  points  that 
occur  to  the  mind  may  be  questions  of  evidence.  If  this  had 
been  allowed  in  England,  I  fear  the  common  law  would  have 
sunk  long  ago,  and  every  thing  been  resolved  into  the 
arbitrium  boni  viri. 

The  mention  of  this  most  liberal  description  of  equi- 
table jurisdiction,  the  arbitrium  boni  viri  puts  me  in  mind  to 
say  a  few  words  upon  another  question  very  properly  stated 
by  you,  Whether  a  Court  of  Equity  ought  to  be  governed  by 
any  general  Rules? 

It  is  impossible  to  answer  this  question  in  a  satisfactory 
manner  without  running  into  several  distinctions. 

Some  general  rules  there  ought  to  be,  for  otherwise  the 
great  inconvenience  of  Jus  vagum  et  incertum  will  follow; 
and  yet  the  Praetor  must  not  be  so  absolutely  and  invariably 
bound  by  them,  as  the  Judges  are  by  the  rules  of  the  com- 
mon law;  for  if  he  were  so  bound,  the  consequence  would 
follow  which  you  very  judiciously  state,  that  he  must 
sometimes  pronounce  decrees,  which  would  be  materially 
unjust  since  no  rale  can  be  equally  just  in  the  application  to  a 
whole  class  of  cases,  that  are  far  from  being  the  same  in  every 
circumstance. 

This  might  lay  a  foundation  for  an  equitable  relief  even 
against  decrees  in  equity,  and  create  a  kind  of  superfoetation 
of  courts  of  equity. 
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This  consideration  brings  to  my  mind  a  cause  which  happen- 
ed in  the  Court  of  Chancery  very  early  in  my  first  attendance 
of  Westminster  Hall  as  a  student,  which  occasioned  some 
mirth  as  well  as  attention.  The  decision  is  not  reported  in 
any  book,  and  my  memory  does  not  serve  me  to  state  all  the 
circumstances  of  it.  In  the  law  of  England  there  is  a  pro- 
cess called  an  Audita  Querela,  which  is  a  suit  at  common 
law,  whereby  a  defendant  may  be  relieved  after  and  against 
a  judgment  or  execution,  upon  particular  equitable  circum- 
stances but  limited  and  bound  by  certain  rules.  A  defen- 
dant in  a  judgment  had,  by  some  fraudulent  contrivance, 
artfully  brought  his  case  within  some  of  those  rules,  and 
sued  his  Audita  Querela;  against  which  the  plaintiff  in  the 
judgment  was  advised  he  could  make  no  defence  at  law,  and 
brought  his  bill  in  Chancery  to  be  relieved  against  the 
Audita  Querela.  It  happened  that  both  my  Lord  Cowper, 
then  Lord  Chancellor,  and  the  Master  of  the  Rolls  were 
called  away  upon  public  business,  and  Mr.  Justice  Eyre,  a 
strict  common  lawyer,  who  had  never  practised  at  all  in  a 
Court  of  Equity,  sat  in  Chancery  that  day,  by  virtue  of  the 
standing  commission  to  hear  causes  in  the  absence  of  the 
Chancellor.  The  Counsel  for  the  defendant  in  Chancery, 
who  was  plaintiff  in  the  Audita  Querela  thought  themselves 
sure  of  victory,  when  so  extraordinary  a  cause  as  a  bill  in 
Chancery,  to  be  relieved  against  a  common  law  suit  of 
Equity,  came  to  be  heard  before  a  common  law  judge; 
and  the  Counsel  for  the  plaintiff'  were  proportionably  in 
dispair.  But  the  Judge  found  that  the  plaintiff  in  Chancery 
had  the  merits  on  his  side  ;  and  yet  the  court  of  common  law 
must,  by  reason  of  their  general  rules  established,  have 
given  judgment  against  him,  and  therefore  he  decreed  an 
injunction  to  stay  the  proceedings  in  the  Audita  Querela. 
This  decree  was  upon  a  rehearing  affirmed  by  my  Lord 
Cowper,  not  without  some  observation  upon  the  singularity 
of  the  case. 
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I  am  apprehensive  that  if  general  rules  were  to  he  fixed 
invariably  to  govern  a  court  of  Equity,  many  cases  would 
happen  similar  to  this  old  story  of  the  Audita  Querela. 

In  our  courts  of  Equity  general  rules  are  established, 
as  far  as  it  has  been  judged  the  nature  of  things  would  admit, 
especially  since  the  time  of  my  Lord  Keeper  Coventry,  who 
was  very  able  and  contributed  a  great  deal  towards  model- 
ling the  Court  of  Chancery.  In  the  construction  of  trusts, 
which  are  one  great  head  of  Equity,  the  rules  are  pretty 
well  ascertained,  so  they  are  in  cases  of  redemption  of  mort- 
gages, which  makes  another  great  branch  of  that  business. 
But  as  to  relief  against  frauds,  no  invariable  rules  can  be 
established.  Fraud  is  infinite,  and  were  a  court  of  Equity 
once  to  lay  down  rules,  how  far  they  would  go,  and  no 
farther,  in  extending  their  relief  against  it,  or  to  define 
strictly  the  species  or  evidence  of  it,  the  jurisdiction  would 
be  cramped,  and  perpetually  eluded  by  new  schemes,  which 
the  fertility  of  man's  invention  would  contrive. 

To  this  fertility  of  invention,  and  luxuriant  growth  of 
fraud,  is  owing  the  increase  of  causes  in  courts  of  Equity, 
which  has  been  observed  in  modern  times ;  and  not  to  that 
encroachment  upon  the  common  law,  which  my  Lord  Bacon, 
in  his  43rd  aphorism,  calls  an  overflowing  of  the  banks  in 
praetorian  courts.  Maxime  omnium  interest  certitudinis  legitm, 
ne  curice  prcetorice  intumescant  et  exundent  in  tantum  nt  pr<e- 
textu  rigoris  legum  mitigandi,  etiam  robur  et  nervos  iis  inci- 
dant,  aut  laxent,  omnia  trahendo  ad  arbitrium. 

The  Judges  who  have  presided  in  Chancery  since  the 
Revolution,  have  for  the  most  part  endeavoured  with  much 
anxiety,  to  preserve  the  boundaries  of  the  two  jurisdictions 
of  common  law  and  equity  from  being  confounded ;  and  have 
sent  forth  their  injunctions  to  stop  the  course  of  the  common 
law,  with  a  cautious  and  sparing  hand.  But  new  discoveries 
and  inventions  in  commerce  have  given  birth  to  new  species 
of  contracts,  and  these  have   been  followed  by  new  contri- 
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varices  to  break  and  elude  them,  for  which  the  ancient 
simplicity  of  the  common  law  had  adapted  no  remedies; 
and  from  this  cause,  Courts  of  Equity,  which  admit  of  a 
greater  latitude,  have,  under  the  head,  adjuvandi  vel  sup- 
plendi  juris  civilis,  been  obliged  to  accommodate  the  wants 
of  mankind. 

Another  source  of  the  increase  of  business  in  Courts  of 
Equity  has  been  the  multiplication  and  extension  of  trusts. 
New  methods  of  settling  and  encumbering  land-property 
have  been  suggested  by  the  necessities,  extravagance  or  real 
occasions  of  mankind.  But  what  is  more  than  this,  new 
species  of  property  have  been  introduced,  particularly  by 
the  establishment  of  the  public  funds,  and  various  trans- 
ferable stocks,  that  required  to  be  modified  and  settled  to 
answer  the  exigencies  of  families,  to  which  the  rules  and 
methods  of  conveyancing  provided  by  the  common  law 
would  not  ply  or  bend.  Here  the  liberality  of  courts  of 
equity  has  been  forced  to  step  in  and  lend  her  aid. 

I  cannot  put  an  end  to  this  conversation  with  you,  with- 
out taking  notice  of  one  point,  which  is  introduced  obiter, 
and  not  essential  to  the  plan  of  your  work ;  I  mean  what  is 
delivered  concerning  universal  benevolence. 

Nothing  can  be  more  just  than  the  proposition  laid 
down  by  you,  "  That  the  connexions  which  excite  benevo- 
"  lence,  differ  widely  in  degree,  from  the  most  remote  to 
"  the  most  intimate  ;  and  that  benevolence  is  excited  in  a 
"  just  proportion  to  the  degree  of  the  connexion."  I  have 
not  the  Essays  on  Morality  and  Natural  Religion,  to  which 
you  refer,  just  now  at  hand  to  resort  to,  but  it  is  a  plain  con- 
sequence from  this  proposition,  that  the  degrees  of  duty  will 
differ  according  to  the  nearness  or  remoteness  of  the  objects  : 
however  I  cannot  help  wishing  that  you  would  reconsider 
your  conclusion,  That  the  doing  good  to  one  of  our  own  species, 
merely  as  such,  never  is  a  duty.  Mankind  is  one  great  family 
derived  from  the  same  common  parents.     From  hence  arises 
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a  natural  connexion ;  and  people  are  too  apt  to  neglect  the 
obligation  of  doing  good  in  practice,  to  want  to  be  taught 
where  it  ceases  in  doctrine  and  precept.  I  know  you  have 
too  much  candour  to  be  offended  with  the  freedom  of  this- 
observation.  I  am,  with  the  greatest  esteem,  my  Lord, 
your  Lordship's  most  obedient  humble  Servant, 

Hardwicke. 
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Report  of  the  Commissioners  for  examining  into  the  Duties, 
Salaries,  and  Emoluments,  of  the  Officers,  Clerks,  and 
Minister's,  of  the  several  Courts  of  Justice  in  England, 
Wales,  and  Berwick  upon  Tweed — 

AS    TO    THE    COURT    OF    CHANCERY. 

Bated  April  9,  1816. 

To  the  King's  most  excellent  Majesty,  in  his  High  Court  of 
Chancery. 

Your  Majesty,  having  been  pleased,  upon  an  address  of 
the  knights,  citizens,  and  burgesses,  and  commissioners  of 
shires  and  boroughs,  in  Parliament  assembled,  to  issue  a 
commission  by  letters  patent,  under  the  great  seal  bearing 
date  the  ninth  day  of  February,  in  the  fifty-fifth  year  of  your 
Majesty's  reign,  directed  to  us,  authorizing  and  appointing 
us  or  any  three  or  more  of  us,  to  make  a  diligent  examina- 
tion of  the  duties,  salaries  and  emoluments  of  the  several 
officers,  clerks,  and  ministers  of  justice,  of  and  within  the 
Court  of  Chancery,  and  other  courts  in  the  said  commis- 
sion particularly  mentioned  or  referred  to,  and  also  to  make 
a  diligent  examination  what  regulations  may  be  fit  to  be 
established  respecting  the  duties,  salaries  and  emoluments, 
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of  the  said  several  officers,  clerks  and  ministers  of  justice ; 
and  for  the  better  discovery  of  the  truth  in  the  premises,  to 
call  before  us,  or  any  three  or  more  of  us,  such  and  so  many 
of  the  said  officers,  clerks,  and  ministers,  and  other  persons, 
as  we  shall  judge  necessary,  by  whom  we  may  be  better  in- 
formed of  the  truth  in  the  premises ;  and  further  to  inquire 
of  the  premises,  and  every  part  thereof,  by  all  lawful  ways 
and  means  whatsoever,  and,  where  the  same  shall  appear 
to  be  requisite,  to  administer  an  oath  or  oaths  to  any  person 
or  persons  whatsoever,  to  be  examined  before  us,  or  any 
three  or  more  of  us,  touching  or  concerning  the  duties, 
salaries,  emoluments,  and  regulations  aforesaid ;  and  further 
to  cause  all  officers,  clerks  and  ministers  of  justice,  to  pro- 
duce upon  oath  before  us,  or  any  three  or  more  of  us,  all 
and  singular  rolls,  records,  orders,  books,  papers,  or  other 
writings  belonging  to  any  of  the  said  courts,  or  to  any  offi- 
cers or  ministers  of  justice  as  such  officers  or  ministers, 
touching  or  relating  to  their  said  offices  or  ministration,  and 
which  shall  be  in  the  custody  of  them  or  any  of  them  re- 
spectively ;  and  also  commanding  us  or  any  three  or  more  of 
us,  upon  due  examination  of  the  premises  to  propose  and 
reduce  into  writing  under  our  hands,  such  regulations  as  we 
may  think  fit  to  be  established  respecting  the  duties,  salaries 
and  emoluments  aforesaid;  and  within  the  space  of  two 
years  after  the  date  of  the  said  Commission,  or  sooner  if  the 
same  can  reasonably  be,  to  certify  unto  your  Majesty,  in 
your  Majesty's  Court  of  Chancery,  in  parchment,  under 
our  hands  and  seals  respectively,  all  and  every  of  our 
several  proceedings  by  force  of  the  said  Commission,  to- 
gether with  what  we  shall  find  touching  or  concerning 
the  premises  upon  such  examination  as  aforesaid,  and 
what  regulations  respecting  such  matters  we  shall  think 
fit  to  be  established  ;  and  further  directing  that  we  or  any 
three  or  more  of  us,  shall  have  liberty  to  certify  our 
several  proceedings  from  time  to  time  to  your  Majesty,  in 
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your  Majesty's  Court  of  Chancery,  as  the  same  shall  be  re- 
spectively completed  and  perfected ;  in  pursuance  of  the 
said  Commission,  we  your  Majesty's  Commissioners,  whose 
hands  and  seals  are  hereunto  set,  proceeded  to  make  the 
examination,  by  the  said  Commission  directed  by  calling 
before  us,  so  many  of  the  said  officers,  clerks,  and  ministers 
of  justice,  and  other  persons  as  we  judged  necessary,  and  by 
administering  an  oath  to  them  where  the  same  appeared  to 
us  to  be  requisite,  and  by  causing  many  of  such  officers, 
clerks,  and  ministers  of  justice  to  produce  upon  oath  before 
us  various  records,  books,  and  writings  in  their  custody,  and 
by  all  such  other  lawful  ways  and  means  as  appeared  to  us 
best  adapted  to  discover  the  truth  in  the  premises :  And  we 
your  Majesty's  said  Commissioners  having  as  to  the  court  of 
Chancery,  completed  the  examination  directed  to  be  made, 
do  pursuant  to  the  liberty  given  to  us,  by  the  said  Commis- 
sion, to  certify  our  proceedings  from  time  to  time  unto  your 
Majesty,  in  your  Majesty's  High  Court  of  Chancery  humbly 
certify  unto  your  Majesty,  what  we  have  found  upon  the 
examination  by  our  Commission  directed  to  be  made,  touch- 
ing or  concerning  the  officers,  clerks,  and  ministers  of  the 
said  Court  of  Chancery,  their  duties,  salaries  and  emolu- 
ments, and  what  regulations  we  think  lit  to  propose  to  be 
established  respecting  such  matters. 

Before  we  advert  to  any  particular  office,  we  think  it 
proper  to  lay  before  your  Majesty  some  account  of  the 
general  principles  on  which  we  have  proceeded.  Your 
Majesty  is  apprized  that  in  the  year  one  thousand  seven 
hundred  and  thirty  two,  a  Commission  issued  under  the 
great  seal  directing  inquiries  to  be  made,  in  many  respects 
similar  to  those  in  which  we  have  been  engaged,  and  the 
powers  and  authorities  thereby  granted  having  been  con- 
tinued by  several  subsequent  Commissions,  the  Commission- 
ers acting  under  the  authority  of  these  several  Commissions 
made  a  lleport  in  the  year  one  thousand  seven  hundred  and 
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forty  respecting  certain  officers,  clerks  and  ministers  of  the 
Court  of  Chancery,  their  service  and  fees;  and  in  the  year 
one  thousand  seven  hundred  and  forty  three,  the  Lord 
Chancellor  Hardwicke,  having  taken  that  Report  into  con- 
sideration, with  the  advice  and  assistance  of  the  right  honor- 
able William  Fortescne,  Master  of  the  Rolls,  made  an  Order 
for  regulating  the  service  and  fees  of  such  officers,  clerks 
and  ministers.  This  order  affords  a  standard  with  which  to 
compare  the  fees  now  actually  received :  in  some  instances 
it  indicates  all  the  fees  that  are  to  be  taken  by  virtue  of  the 
office  under  consideration,  in  others  only  what  are  to  be 
taken  for  the  particular  business  specified.  We  have 
thought  it  our  duty  to  ascertain,  as  minutely  as  possible, 
the  whole  of  the  fees  and  emoluments  taken  in  every  office 
within  the  scope  of  our  inquiry,  and  to  state  every  fee  or 
emolument  so  actually  taken,  distinguishing  those  which  are 
agreeable  to  the  order  and  those  which  vary  from  it,  and  in 
what  respect  they  differ;  and  this,  whether  the  variation  be 
an  augmentation  of  the  fee  warranted  by  the  order  1743,  or 
an  emolument  arising  upon  occasions  not  mentioned  in  that 
order. 

Accordingly,  our  report  will  be  found  to  contain  lists  or 
tables,  constructed  in  such  a  manner  as  to  shew  at  one  view 
what  fees  or  emoluments  are  actually  received,  and  upon 
what  occasions;  whether  any  fee  is  allowed  by  the  order  of 
1743,  upon  any  particular  occasion;  and  if  a  fee  be  allowed, 
whether  the  fee  or  emolument  now  taken  is  conformable  to 
the  order  or  in  what  respect,  and  to  what  amount  it  differs. 
Having  done  this  and  endeavoured  to  bring  these  facts  in  the 
clearest  way  before  your  Majesty,  we  conceived  that  we  had 
still  another  and  more  arduous  duty  to  perform.  If  we  had 
thought  that  no  more  was  required  of  us  than  to  state  what 
emoluments  were  received,  not  authorized  by  the  order  of 
1743,  or  if  we  could  have  recommended  such  emoluments  to 
be  disallowed  in  future,  without  other  reason  than  that  they 
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were  unauthorized  by  that  order,  we  should  have  avoided 
much  responsibility  to  which  we  feel  ourselves  liable,  and 
much  labour  which  we  have  been  obliged  to  undergo.  But 
we  consider  ourselves  bound  to  take  a  more  extensive,  and 
in  our  judgment  a  more  useful  view  of  the  subject.  It  was 
obvious  that  a  scale  of  payment  fixed  in  1743,  and  even  at 
that  time  deemed  no  more  than  reasonable,  must  be  a  very 
inadequate  compensation  for  the  same  services  at  the  present 
day,  and  must,  judging  from  the  past,  become  still  more 
inadequate  in  future.  It  occurred  to  us  also  that  the  same 
mischief  would  follow  in  this  instance,  which  has  followed  in 
every  other  where  services  have  been  inadequately  compen- 
sated, namely,  either  that  they  would  remain  unperformed,  or 
that  they  would  be  executed  by  persons  unequal  to  the  duties, 
and  unworthy  of  the  trust  reposed  in  them;  a  hazard,  to 
which  we  conceive  it  could  not  be  the  intention  of  your 
Majesty  to  expose  the  public  in  any  respect,  and  more 
especially  in  matters  connected  with  the  administration  of 
justice.  We  were  confirmed  in  these  opinions  by  the  ex- 
press terms  of  your  Majesty's  commission  which  commands 
us  to  propose  such  regulations,  respecting  the  subjects  of  our 
enquiry,  as  should  appear  to  us  fit  to  be  established.  We 
have  therefore,  acting  upon  these  opinions  and  in  obedience 
to  this  express  command,  considered  what  fees  or  emoluments 
ought  to  be  allowed,  and  what  ought  to  be  prohibited; 
without  deeming  ourselves  bound  to  recommend  the  dis- 
allowance in  future  of  such  fees  or  emoluments  as  appear 
to  have  been  received  without  authority  from  the  order  of 
1743,  merely  because  they  are  not  warranted  by  that  order, 
we  have  stated  what  allowance  it  would  in  our  opinion  be 
just  and  reasonable  to  make  upon  each  particular  occasion, 
if  at  this  time  a  new  rule  were  to  be  established  by  compe- 
tent authority.  In  pursuing  this  course,  we  concieve  that  we 
not  only  obey  the  letter  and  spirit  of  the  commission  under 
which  we  act,  but  also  follow  the  precedent  of  the  commis- 
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sioners  in  1740.  Their  report,  as  to  several  of  the  offices, 
distinguishes  reasonable  fees  from  lawful  fees,  and  recom- 
mends the  allowance  of  such  as  according  to  their  opinion 
were  reasonable  although  not  lawful;  and  the  order  of  1743 
adopts  the  recommendation,  and  permits  the  future  receipt 
of  the  emoluments  which  in  the  report  are  excluded  from 
the  description  of  lawful,  and  included  in  that  of  reasonable 
only.  In  deciding  upon  the  numerous  questions,  as  to  the 
reasonableness  of  the  emoluments  now  received,  which  the 
course  pursued  has  brought  before  us,  we  have  considered 
the  circumstances  of  the  office,  the  qualifications  which  its 
functions  require,  the  importance  of  its  duties,  the  adequacy 
of  each  fee  to  the  duty  in  respect  of  which  it  is  taken,  and 
the  length  of  time  during  which  such  fee  has  been  received. 
In  giving  weight  to  length  of  time  we  have  not  acted  upon 
the  hypothesis,  that  the  receipt  alone  of  any  emolument, 
however  antient  or  uniform,  could  confer  any  title  in  oppo- 
sition to  the  order  of  1743.  Whatever  the  law  may  be,  our 
recommendations  have  not  been  founded  upon  that  hypothesis. 
But  when  it  appeared  that  the  present  officer  has  received 
no  more  than  his  predecessors,  and  that  an  adequate  duty 
was  performed;  and  when  in  addition  to  these  circumstances, 
the  usage  has  continued  during  a  period  which  in  many  cases 
and  in  the  case  in  question,  has  been  considered  as  conferring 
a  prima  facie  and  possessory  title,  viz. — twenty  years,  we 
have  conceived  that  an  usage  so  circumstanced,  ought  to 
weigh  materially  in  deciding  what  regulation  ought  in  jus- 
tice to  be  made  for  the  future.  The  period  of  twenty  years 
was  suggested  to  us,  not  only  by  legal  analogies,  but  by  the 
procedure  of  the  House  of  Commons,  who  by  an  order  dated 
31st  March,  1814,  directed  a  return  to  be  made  to  them  of 
any  increase  of  rate  of  the  fees  demanded  and  received  in 
the  several  superior  Courts  of  Justice,  civil  or  ecclesiastical, 
in  the  United  Kingdom,  by  the  Judges  and  officers  of  such 
courts,  during  twenty  years,  on  the  several  proceedings  in  the 
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same,  together  with  a  statement  of  the  authority  under  which 
such  increase  had  taken  place.  Our  opinions  upon  the  rea- 
sonableness of  emoluments  have  also  been  materially  affected 
by  the  great  change  in  the  wealth  of  the  country  since  the 
order  of  1743,  the  decrease  in  the  value  of  money,  and  the 
increased  rate  at  which  skill  and  industry  of  all  kinds  are 
now  remunerated.  In  giving  weight  to  such  considerations, 
we  have  acted,  as  we  conceive,  upon  the  same  principles 
which  have  repeatedly  induced  the  legislature  to  interpose 
for  the  augmentation  of  the  emoluments  of  persons  in  public 
stations,  and  for  the  same  reasons  which  influenced  the  Com- 
missioners in  1740,  and  Lord  Hardwicke  in  1743,  and  which 
lately  induced  Lord  Erskine  and  Lord  Eldon,  the  one  to 
augment  the  fees  of  the  solicitors  and  sworn  clerks,  and  the 
other  the  fees  of  the  examiners  in  the  Court  of  Chancery. 

The  recommendations  which  we  have  humbly  presumed  to 
lay  before  your  Majesty,  as  to  the  allowance  or  disallowance 
of  emoluments,  in  the  subsequent  part  of  our  report,  are  the 
result  of  the  various  considerations  above  stated. 


No.  6.— Page  360. 

Review  of  Lord  Redesdale's  Pamphlet,  and  of  the  Chance?y 
Report  and  Evidence, 


From  the  Times  Journal,  1826. 


August  31sf,  1826. 

A  Pamphlet,  entitled  "  Considerations  suggested  by  the  Re- 
port made  to  His  Majesty  under  a  Commission  authorizing  the 
Commissioners  to  make  certain  inquiries  respecting  the  Court  of 
Chancery  "  has  been  for  some  time  before  the  public.    The 
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appearance  of  a  second  edition  presents  a  fit  opportunity  for 
taking  some  notice  of  this  work,  which  we  were  prevented 
from  doing  on  its  first  publication,  by  more  urgent  affairs.  It 
comes  out  in  an  anonymous  shape;  but  it  would  be  an  useless 
affectation  to  seem  not  to  know  that  it  is  from  the  pen  of 
Lord  Redesdale.  It  may  be  that  modesty  induces  the  au- 
thor to  shrink  from  the  fame  which  fairly  belongs  to  his 
attempt ;  but,  however  becoming  this  may  be  to  his  Lordship, 
we  could  not  forgive  ourselves  if  we  withheld  from  the 
public  the  name  of  the  person  to  whom  they  are  indebted  on 
this  occasion. 

It  will  be  remembered  that  Lord  Redesdale  stood  second 
among  the  Commissioners  to  whom  the  task  of  inquiring 
into  the  state  of  the  Court  of  Chancery  was  referred ;  and  it 
was  not  unreasonable  to  believe  that  his  Lordship's  experi- 
ence and  skill  in  the  profession  would  ensure  success  to  the 
objects  of  that  inquiry.  What  less  than  this  could  be  ex- 
pected from  the  author  of  a  law-book,  which  for  learning 
and  acuteness,  and  even  elegance  (if  that  word  can  be 
properly  applied  to  any  English  law-book),  is  perhaps  infe- 
rior to  none  in  our  language,  than  that  he  should  point  out 
to  his  less  skilful  colleagues  the  errors  and  difficulties  which 
time  and  the  changes  of  society  had  brought  into  our  system 
of  equitable  jurisprudence  ?  What  task  could  have  been 
imagined  more  gratifying  to  a  nobleman  who  was  enjoying 
rank  and  wealth  as  the  reward  of  his  labours  in  the  Court  of 
Chancery,  than  that  of  removing  from  it  the  evils  which 
make  it  a  curse  and  a  plague  to  the  whole  community? 

The  appearance  of  the  Chancery  Report  soon  convinced 
people  that  very  little  indeed  was  to  be  expected  from  that 
quarter  in  the  way  of  remedy.  Still,  as  it  was  a  beginning, 
and  the  first  attempt  which  had  been  made  to  master  the 
sluggish  demon  of  Chancery,  they  were  disposed  to  receive 
it  as  an  omen  of  success.  But  Lord  Rcdesdale's  name  was 
not  affixed  to  the  Report,  and  it  was  said  that,  not  agreeing 
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with  his  colleagues,  he  had  the  intention  of  making  publie 
his  views  on  the  subject.  His  separate  Heport  was  there- 
fore waited  for  with  no  small  anxiety,  because  it  was  ex- 
pected that  it  would  contain  a  correction  of  all  the  blunders 
made  by  the  Commissioners,  and  an  indication,  at  least,  of 
the  means  by  which  the  evils  complained  of  were  to  be 
remedied.  At  length  it  appears  in  the  shape  of  the  pam- 
phlet before  us;  but  so  far  is  it  from  proposing  any  remedy, 
that  it  avows  almost  in  plain  terms,  and  still  more  forcibly  by 
the  conclusions  which  no  one  can  choose  but  draw  from  it, 
that  the  ills  are  beyond  cure.  It  attacks  the  propositions 
annexed  to  the  Heport,  but  it  substitutes  nothing  for  them. 
His  Lordship  thinks  that  they  can  do  no  good,  but  he  does  not 
tell  what  other  measures  might  be  useful.  He  sneers  at  the 
weakness  of  the  Commissioners  in  having  yielded  to  "  cla- 
mour," and  dismisses  70  out  of  their  188  propositions,  with 
as. much  indulgence  as  his  contempt  will  allow  of.  The 
triumph  of  the  small  fry,  who  are  interested  in  keeping  the 
Court  of  Chancery  as  it  exists,  is  without  bounds  at  his 
Lordship's  victory  ;  but  as  we  are  not  so  happy  as  to  concur 
with  this  clique,  we  have  taken  the  liberty  of  looking  through 
his  Lordship's  considerations,  and  (endeavouring  always  to 
preserve  the  respect  which  is  due  to  him)  we  cannot  bring 
ourselves  to  think  that  the  public  will  concur  with  him  and 
his  friends  in  the  joy  which  they  express. 

At  the  beginning  of  the  work,  the  object  of  the  Commis- 
sion is  recited  with  great  accuracy  and  in  a  technical  form. 
The  writer  proceeds  to  state,  that  complaints  of  the  unne- 
cessary delay  and  unnecessary  expense  attending  proceed- 
ings in  the  Court  of  Chancery,  appear  to  have  induced  the 
issuing  of  this  Commission,  and  it  was  the  "  duty  of  those 
who  acted  under  its  authority  to  inquire  first,  whether  the 
imputations  of  unnecessary  delay  and  unnecessary  expense 
were  well  founded,  and  if  well  founded,  what  were  the 
causes  of  such  delay  and  of  such  expense,  and  what  rcme- 
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dies  might  be  applied  to  the  evils  arising  from  such  delay 
and  expence."  Nothing  can  be  more  fair  than  this  state- 
ment of  the  subject,  and  as  the  paragraphs  immediately  suc- 
ceeding disclose  the  author's  intention  of  differing  from  the 
compilers  of  the  report,  it  would  be  not  too  much  to  expect, 
that  his  Lordship,  if  he  pointed  out  in  what  respects  the  re- 
medies proposed  by  the  report  were  inefficient  or  impracti-' 
cable,  would  also  suggest  those  which,  in  his  opinion,  were 
calculated  to  obtain  the  object  sought  by  the  commission. 
There  is  obviously  only  one  other  thing  which  was  left  for 
him  to  do,  that  is,  to  admit  that  the  vices  of  the  system  are 
so  many  and  so  deeply  seated,  that  they  bailie  all  attempts 
at  cure;  This,  it  must  be  confessed,  Lord  Kedesdale  has 
done  in  a  way  which  is,  to  a  certain  extent,  satisfactory;  be- 
cause it  is  always  satisfactory  to  know  the  worst  of  our  mis- 
fortunes: whether  his  Lordship's  friends  will  like  this  "  back- 
ing" of  them,  remains  yet  to  be  seen. 

Lord  Redesdale  proceeds  to  divide  the  evils  which  may 
belong  to  such  a  subject  as  that  of  which  he  has  given  so 
clear  an  enunciation,  into  evils  necessarily  incidental,  and 
evils  not  necessarily  incidental,  to  the  established  system. 
The  first,  he  admits,  can  only  be  avoided  by  a  change  of  the 
system;  the  other,  he  thinks,  "may  probably  be  in  some 
degree  avoided."  He  says,  that  as  far  as  the  inquiries  of  the 
commissioners  have  been  applied  to  the  latter  evils,  they 
seem  to  have  been  properly  applied,  although  it  may  be 
doubted  whether  all  which  they  have  proposed  is  calculated 
to  meet  those  evils,  and  whether  some  of  the  changes  they 
have  suggested  may  not  produce  greater  evils  than  those 
intended  to  be  removed.  This  is  all  sufficiently  vague,  and 
although  these  and  a  thousand  things  besides  "  may  be 
doubted,"  we  shall  be  never  a  whit  nigher  the  remedy 
through  Lord  Redesdale's  means,  unless  he  is  so  good  as  to 
do  something  more  than  doubt  about  them. 
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The  noble  author  very  patiently  enumerates  his  doubts  ami 
the  difficulties  of  the  subject,  without  ever  suggesting  any 
means  of  avoiding  them,  and  suddenly  breaks  off  with  a 
declaration  which  is  extremely  naif,  and  which  gives  an  ex- 
traordinary insight  into  his  Lordship's  notions  on  this  sub- 
ject. "  Whoever,"  he  says,  "  considers  the  administration 
of  justice  by  courts  of  civil  jurisdiction  of  any  description, 
with  a  view  only  to  the  personal  interests  of  the  parties  en- 
gaged in  litigation,  has  a  very  imperfect  view  of  the  subject. 
In  very  few  cases  comparatively  ought  the  parties  litigat- 
ing to  be  considered  as  the  only  persons  interested  in  the 
result." 

Under  his  Lordship's  favour,  we  believe  the  direct  contrary 
to  be  the  truth.  We  believe  that  the  cases  are  very  few  in 
which  the  interests  of  the  parties  litigating  do  not  represent 
the  interests  of  the  community,  and  in  which  a  wrong  suffered 
by  one  is  not  felt  by  the  other.  The  increased  wealth,  com- 
merce, and  population  of  a  state  require  some  sacrifices  to 
be  made  from  the  simplicity  with  which  justice  ought  other- 
wise to  be  administered;  but  not  such  sacrifices  as  the  noble 
Lord  insists  upon.  The  cases  in  which  parties  litigant  are  to 
suffer  expense  and  delay  for  the  good  of  the  community, 
should  at  least  be  "  comparatively  few,"  because  they  ought 
to  be  only  the  exceptions  to  the  common  rules  by  which  pro- 
perty is  secured  and  justice  distributed.  It  is  difficult  to 
imagine  an  instance  which  will  support  the  spirit  of  Lord 
Redesdale's  assertion;  the  letter  of  that  assertion  may  in- 
deed be  made  out  by  what  the  Lord  Chancellor  has  done  in 
the  case  of  some  of  the  fraudulent  joint  stock  companies 
which  have  been  before  him.  There  he  has  acted  upon  the 
principle  of  the  judge  (Lord  Thurlow)  who  said,  "  I  can't 
order  an  account  to  be  taken  between  two  men  on  Hounslow- 
heath;"  and  has  intimated  to  the  parties,  plaintiff  as  well  as 
defendant,  that  as  the  subject  of  their  dispute  was  a  piece  of 
impudent  knavery,  he  would  only  permit  the  proceedings  of 
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the  Court  of  Chancery  to  be  made  the  means  of  dissipating 
in  litigation  that  which  had  been  acquired  in  fraud.  This 
decision  is  far  enough  from  being  reconcilable  with  the  prin- 
ciples of  abstract  justice;  but  still,  as  it  prevents  greater 
injustice,  it  may  be  acquiesced  in.  It  is,  however,  very  dif- 
ferent from  the  comfortable  intimation  of  Lord  Redesdaie, 
that  "  expense  and  delay  are  evils  often  severely  felt  by  the 
litigating  parties;  but  they  may  be  evils  suffered  for  the 
public  good,  and  for  that  reason  must  be  submitted  to  by 
those  who  immediately  suffer."  This  is  going  further  than 
even  the  enemies  of  the  system  have  ventured,  and  describes 
the  Court  of  Chancery  as  an  angry  power,  which  can  only 
be  propitiated  by  loading  its  altars  with  victims. 

Lord  Redesdaie  then  occupies  a  few  pages  by  insisting  on 
the  advantage  and  necessity  of  having  one  head  or  supreme 
authority  in  the  Court  of  Chancery,  to  which  appeals  may 
be  made  from  all  the  subordinate  powers  of  the  same  court. 
According  to  the  present  constitution  of  the  court,  no  one 
will  be  disposed  to  deny  this  position;  but  every  one  will  be 
surprised  to  find  that  the  author  takes  all  this  trouble,  not  to 
improve  the  practice  of  the  court,  or  to  diminish  the  two 
great  evils  of  delay  and  expense,  but  to  combat  a  proposition 
in  the  report  for  giving  the  Masters  in  Chancery  a  power  of 
finally  deciding  the  sufficiency  of  answers.  The  ingenuity 
and  artfulness  with  which  this  part  of  the  work  is  managed 
are  highly  creditable  to  the  author's  legal  skill — whether  the 
use  to  which  that  skill  is  applied  is  equally  honourable  to  his 
character,  is  quite  a  different  question. 

The  author  says,  that  in  order  to  understand  the  subject 
in  all  its  parts,  it  is  necessary  to  take  an  extensive  view  of 
the  jurisdiction  of  the  Courts  of  Equity;  and  he  then  pro- 
ceeds to  give  a  succinct  sketch  of  the  rise  of  such  courts  in 
England,  and  their  progress  until  they  attained  their  present 
condition.     This  consists  of  a  detail  which  was  already  fa- 
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miliar  to  every  otic  at  all  acquainted  with  the  history  of 
English  jurisprudence,  hut  it  appears  to  be  introduced  in 
this  place  (as  indeed  most  of  the  noble  author's  statements 
are)  for  the  purpose  of  supporting  his  own  assertions,  rather 
than  of  conveying  information  to  the  minds  of  his  readers. 
lie  goes  on  to  say,  that  it  is  also  necessary  for  the  purpose 
of  forming  a  judgment  on  the  report,  to  inquire  what  has 
been  the  machinery  of  the  Court  of  Chancery,  and  what  it 
now  is.  This  brings  him  to  that  which  seems  really  to  be 
the  only  part  of  his  pamphlet  which  is  written  in  earnest. 
He  describes  the  first  appointment  of  the  six  clerks,  and  the 
duties  of  their  office  as  it  then  was.  What  those  duties  are 
now,  the  curious  may  learn  by  reading  the  very  singular 
evidence  given  by  Mr.  Yesey  before  the  Commissioners. 
At  length  the  halcyon  times  in  which  the  six  clerks  and 
their  seventy-two  assistants  (each  clerk  having  ten  sworn  and 
two  waiting  clerks)  gently  slumbered  over  the  court,  were 
broken  up,  and  the  irruption  of  attornies  into  the  demesne 
of  Chancery  is  bewailed  by  his  Lordship  in  good  set  terms. 
To  this  circumstance  Lord  Redesdale  gravely  attributes  the 
greater  part  of  the  distress  and  misery  which  the  delay  and 
expense  of  the  Court  of  Chancery  occasion  to  the  whole 
community.  In  the  evil  year  1729  he  says  "  a  statute  was 
passed  authorizing  the  admission  of  attornies  as  sworn  soli- 
citors in  the  several  Courts  of  Equity,  under  certain  regula- 
tions, and  from  that  time  the  clerks  in  the  Chancery  Office 
have  lost  their  importance!"  Consequent  upon  their  fall 
has  been  the  rise  of  attornies.  The  difficulties  produced  by 
this  circumstance  (which,  however,  are  not  very  clearly 
pointed  out),  his  Lordship  says,  have  been  increasing,  and 
will  increase.  "  In  truth,  the  despatch  of  business  depends 
almost  entirely  on  the  skill,  the  diligence,  and  attention  of 
solicitors;  who  are  become  a  body  closely  and  intimately 
united  as  solicitors,  and  too  powerful,  as  well  as  too  nu- 
merous, to  be  effectually  controlled.     Bvt  they  are  the  chief 
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objects  of  advantageous  control."  His  Lord  skip  then  enumerates 
the  qualifications  which  "  a  great  solicitor"  ought  to  possess. 
"  He  ought,"  he  says,  "  to  be  intimately  acquainted  with  the 
business  of  all  the  courts  of  common  law;  to  have  a  consi- 
derable degree  of  knowledge  of  law  in  general,  and  espe- 
cially of  the  law  of  property,  personal  and  real."  Perhaps 
he  ought,  strictly  speaking,  to  know  all  these  things;  but  it 
is  notorious  that  "  great  solicitors"  do  know  very  little  indeed 
of  any  of  the  subjects  mentioned  by  the  author,  and  that 
they  are  resorted  to  by  their  clients  as  brokers  are  employed 
by  merchants,  not  to  sell  their  own  wares,  but  to  procure 
those  of  others.  Considering  the  business  he  has  to  do, 
paradoxical  as  it  may  seem,  it  is  nevertheless  true,  that  an 
attorney  is  the  better  for  knowing  little  or  nothing  of  law, 
and  for  trusting  for  all  he  wants  to  persons  whose  business  it 
is  to  acquire  legal  knowledge. 

But  Lord  Redesdale  says  again,  that  "  unless  some  im- 
portant change  can  be  made  in  the  mode  in  which  business 
is  now  conducted,  no  material  relief  can  be  afforded  to  the 
suitors  of  the  Court  of  Chancery,  either  as  to  expense  or 
delay;  for  the  great  cause  of  expense  and  delay  is  the  mode  in, 
which  business  is  now  conducted,  not  only  in  suits  in  Chancery, 
but  in  all  matters  under  the  management  of  solicitors."  It 
may  be  so;  but  how  would  this  be  mended  by  having 
clerks  in  Court  instead?  What  magic  is  there  in  the  six 
clerks'  office?  or  what  virtue  in  its  inhabitants,  that  they 
should  be  exempt  from  the  infirmities  which  attornies  and 
all  "flesh  is  heir  to?"  The  charges  of  mutual  indulgence, 
negligence,  forgetfulness,  and  incompetency,  which  Lord 
Redesdale  brings  against  the  solicitors  (and  a  great  many 
other  faults  and  failings  which  his  politeness  and  good 
nature  will  not  permit  him  to  mention)  would  be  incurred 
by  the  clerks  in  Chancery,  unless  they  could  be  brought 
from  "  Heaven's  Chancery."  And  what  does  it  signify  to 
the  unlucky  suitors  by  whom  their  property  shall  be  con- 


524 

satned?  Since  it  is  decreed  that  they  are  to  be  bitten,  they 
must  be  fastidious  beyond  all  reason  if  they  can  have  a  choice 
as  to  the  species  of  the  vermin  which  shall  torment  them. 
The  public  opinion  respecting  the  virtue  and  learning  of 
attornies  has  become  proverbial;  but  so  it  has  also  with 
respect  to  many  other  classes  of  the  community.  Nobody 
stipulates  that  a  scavenger  shall  be  a  person  of  clean  habits; 
and  a  multitude  of  evils  are  submitted  to,  because  they  are 
either  useful  or  necessary  as  regards  the  present  state  of 
society. 

But  there  is  another  consideration  to  which  this  part  of 
Lord  Redesdale's  pamphlet  gives  rise,  and  which  applies 
much  more  stringently  to  the  matter  in  question  than  any 
thing  which  his  Lordship  has  written.  Let  it  be  supposed 
that  the  manner  of  conducting  business  in  the  Court  of 
Chancery  is  the  great  and  sole  cause  (as  we  believe  it  is  not 
one  of  the  least)  by  which  the  delay  and  expense  are  pro- 
duced; and  who  is  to  be  blamed  for  the  existence  of  that 
evil?  Has  not  the  Lord  Chancellor  been  for  half  a  century 
cognisant  of  the  fact, — have  not  personal  observation  and 
experience  taught  him  exactly  how  far  this  evil  extends, — 
has  he  not  held  in  his  own  hands  for  26  years,  (with  the  in- 
terval of  only  one  year  during  that  period),  the  power  of 
regulating  the  practice  of  the  Court  of  Chancery,  and  of 
curbing  the  solicitors?  If  it  be  true  that  the  body  of  soli- 
citors is  such  a  monster  as  Lord  Iledesdale  describes,  ex- 
tending itself,  as  he  facetiously  says,  over  "  a  district  of  20 
or  30  miles,  which  is  called  London,"  an  order  in  Chancery 
could  effectually  control  it,  though  it  had  as  many  heads  as 
Hydra.  And  yet,  the  Lord  Chancellor  having  the  power  to 
remedy  this  evil — feeling,  as  he  attests  daily  by  his  tears, 
and  still  more  pathetically  by  his  mirth,  a  vehement  desire 
to  relieve  the  suitors  of  his  court  from  the  delay  and  expense 
which  they  suffer  under,  and  with  the  whole  power  of  public 
opinion  to  back  him — refuses  or  neglects  for  six-and-twenty 
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Mortal  years  to  do  that  which  his  bosom  friend,  "  his  yoke- 
fellow in  equity,"  his  noble  coadjutor,  and  affectionate  apo- 
logist points  out  as  a  sufficient  remedy.  It  may  be  that  Lord 
Hedesdale  is  aware  of  the  conclusion  that  must  be  drawn 
from  this  statement,  and  that,  loving  the  Lord  Chancellor  as 
he  does,  he  yet  loves  truth  better;  or  it  may  be  (but  this  is  a 
less  charitable  supposition)  that  in  his  haste  to  throw  an  im- 
putation from  the  Chancellor,  he  has  left  him  undefended  in 
one  of  his  weakest  parts.  For  it  must  be  remembered  that 
the  head  and  front  of  the  complaints  against  the  Chancellor 
are,  that  he  has  omitted  to  do  that  which  was  within  the 
compass  of  his  power,  and  that  which  his  duty  to  the  public, 
as  well  as  to  his  own  reputation,  imperiously  called  for. 
Again  and  again  may  Lord  Eldon  say,  "  God  protect  me 
from  my  friends,  and  I  will  deal  with  my  enemies  as  I 
may." 

This  point  being  thus  disposed  of  by  the  noble  author's 
anathema  against  attornies,  he  proceeds  to  attack  another 
cause  of  expense  and  delay  in  the  prolixity  of  the  pleadings 
in  Chancery.  All  that  is  said  on  this  subject  is  very  true ; 
but  if  the  prolixity  of  proceedings  were  all  that  the  suitors 
in  Chancery  had  to  complain  of,  their  cries  would  neither 
be  so  loud  nor  so  universal  as  they  are  now.  The  unneces- 
sary length  of  bills  and  answers  can,  obviously,  have  nothing 
to  do  with  the  needless  expense  of  the  forms  of  practice  in 
the  Court,  in  the  Six  Clerks'  Office,  in  the  Masters'  Office, 
and  in  the  thousand  and  one  other  contrivances  in  the 
machinery  of  the  Court  of  Chancery,  for  taking  toll  from 
the  miserable  suitors.  If  there  were  no  other  or  no  greater 
evils  than  this,  they  would  indulge  themselves  in  jokes  (for 
this  is  merely  ridiculous) ;  but  they  would  not  be  suffering 
agonies  which  "  lie  too  deep  for  tears."  There  is  a  great 
deal  of  good  sense  in  all  that  Lord  Redesdale  says  respect- 
ing the  absurd  length  of  modern  conveyances  and  pleadings. 
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Nothing  is  better  deserved  than  the  censure  he  bestows  on 
the  tedious  trash  which  appears  every  term  in  the  shape  of 
"  Reports,"  and  which  seem,  in  general,  to  be  a  trial  by  the 
dull  rogues  who  manufacture  them,  to  ascertain  who  can 
convey  the  least  meaning  in  the  greatest  number  of  words. 
"  Redundancy  is,"  as  he  says,  "  the  vice  of  the  age,"  and 
in  legal  matters  it  is  likely  to  continue  so,  until  we  can  re- 
duce our  laws  to  the  blessed  condition  of  those  of  Brobdig- 
nag,  none  of  which  exceeded  twenty-two  words,  and  where 
it  was  a  capital  crime  to  write  a  comment  on  any  law. 

His  Lordship  then  enters  upon  that  which  seems  to  be  the 
main  object  of  the  pamphlet, — an  examination  of  the  pro- 
positions annexed  to  the  Chancery  Report.  Some  of  these 
propositions  are  so  obviously  impracticable,  and  others  of 
them  so  inefficient,  that  it  is  difficult  to  conceive  how  they 
could  be  agreed  upon  by  the  persons  under  whose  names 
and  authority  the  Report  was  made.  Lord  Redesdale's 
objections  to  almost  all  of  them  are  well  founded,  and  if  he 
will  be  contented  with  so  much  credit  as  belongs  to  him  for 
having  shown  their  futility,  he  may  enjoy  it  without  dispute. 
But  it  must  be  remembered,  that  they  are  such  objections  as 
must  strike  every  one,  acquainted  with  the  practice  of  the 
Court  of  Chancery,  on  reading  them.  It  required  no  ex- 
traordinary skill  or  learning  in  the  profession  to  discover  the 
errors  or  inconsistencies  which  they  present,  and  the  Com- 
missioners must  have  been  the  dullest  and  most  obstinate  of 
human  beings,  if  they  could  make  such  propositions  after 
the  objections  against  them  had  been  once  stated.  There 
were  fourteen  persons  named  in  the  commission,  of  whom 
Mr.  Justice  Littledale  may  be  said  not  to  have  attended  at  all, 
because  his  other  duties  prevented  him.  Of  the  thirteen  re- 
maining, the  Lord  Chancellor  and  Lord  Redesdale  were  the 
only  persons  who  possess  so  much  skill  and  so  much  knowledge, 
practical  and  theoretical,  as  would  enable  them  satisfactorily  to 
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execute  the  task  which  His  Majesty's  commission  had  imposed 
upon  them.  We  say  this  with  as  little  inclination  to  under- 
rate the  qualifications  of  their  coadjutors  (which  are  in  other 
respects  highly  creditable,)  as  to  compliment  those  of  the 
noble  Lords  who  have  been  practised  in  these  subjects  for 
very  long  periods,  and  have  acquired  an  unquestionable 
authority  in  them.  We  find,  however,  that  these  noble 
Lords  are  opposed  to  all  the  rest  of  the  commissioners,  and 
we  think  that,  as  far  as  Lord  Redesdale  is  concerned,  this 
opposition  has  been  carried  on  in  an  unbecoming  manner. 
No  one  will  deny  that  it  was  his  duty  as  a  commissioner  to 
have  made  to  his  colleagues  the  objections  he  now  puts 
forth.  No  one  can  doubt  that  if  they  had  been  made,  they 
must  have  materially  changed  the  nature  of  the  propositions 
and  of  the  Report.  Nothing  can  be  imagined  less  becoming 
the  rank  and  character  of  this  noble  person,  than  to  lie  by 
until  the  Commissioners  bad  committed  absurdities  and 
errors,  and  then  to  come  out  exultingly,  and  bring  that 
knowledge  which  was  (so  to  speak)  retained  for  the  use  of 
the  objects  of  the  Commission  to  bear  against  and  defeat  it. 
His  Lordship  makes  more  than  one  contemptuous  allusion 
to  what  he  calls  "the  rage  for  innovation;"  but  there  is 
hardly  less  of  "  rage"  against  innovation  in  the  feeling  which 
has  induced  him  to  miss  the  opportunity  of  adding  to  his 
own  reputation  and  relieving  the  country  from  a  monstrous 
burden,  and  to  choose  rather  by  a  trick  of  special  pleading 
to  incur  the  censure  of  all  honest  and  reasonable  men. 

His  Lordship  concludes  with  a  remarkable  passage  which 
shows  the  feeling  that  has  prompted  his  amiable  exertions 
on  this  occasion.  Speaking  of  the  Commissioners,  and  of 
their  failure,  he  says — "  If,  in  the  opinion  of  the  writer  of 
these  observations,  they  have  erred,  their  errors  are  by  him 
imputed  to  the  difficulties  which  belonged  to  their  undertak- 
ing; to  their  anxiety,   in  many  instances,  to  effect  what  he 
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conceives  cannot  be  effected;  and  to  their  Laving  yielded  in 
some  points  to  that  clamour  which  in  others  they  have  firmly 
resisted."  A  most  comfortahle  picture,  it  must  he  admitted, 
of  the  Court  of  Chancery,  and  an  avowal,  frarak  if  nothing 
else,  that  the  King  and  his  Commissioners  can  neither  do 
nor  devise  aught  that  may  mend  it.  The  Lord  Chancellor 
must  be  delighted  beyond  measure  at  this  result  of  his 
friend's  labours,  and  at  the  sincere  homage  which  is  paid  to 
the  institution  under  which  they  have  both  thriven.  Per- 
haps too,  at  some  future  time,  less  enlightened  persons  than 
these  noble  Lords,  being  convinced  through  their  testimony 
that  there  is  no  hope  of  amendment,  will  examine  into  the 
real  value  of  a  tribunal  which  exists  only  in  England,  the 
origin  of  which,  as  Lord  Redesdale  has  shown,  was  acci- 
dental, and  the  good  of  which  has  become  so  mixed  up  with 
evil,  that  it  is  inaccessible  to  most  men.  Amputation  is 
only  to  be  resorted  to  when  other  remedies  have  failed ;  but 
it  has  at  least  the  recommendation  of  being  an  effectual 
cure. 

If  the  noble  author  can  console  himself  with  the  credit 
which  some  of  his  friends  attribute  to  him,  of  having 
"  smashed  the  Chancery  Report,"  it  is  well  for  him,  for 
that  is  all  he  is  likely  to  get  by  this  feat ;  but  he  has  at  the 
same  time  opened  the  eyes  of  the  people  to  the  extent  of 
the  grievance  which  the  Court  of  Chancery  has  become.  It 
may  be,  too,  that  he  has  roused  enemies,  who  if  they  want 
his  skill  and  learning,  will  make  up  that  deficiency  by  their 
earnestness  and  honesty,  in  endeavouring  to  remedy  the 
evil;  and  that  the  public,  finding  that  those  legal  authorities 
from  whom  the  most  efficient  aid  was  expected,  are  not  to  be 
relied  on,  will  put  into  lay  hands  the  task  of  redressing 
wrongs  which  the  whole  community  groans  under. 
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It  is  probable  that  the  state  of  the  Court  of  Chancery, 
and  its  present  practice,  will  form  one  of  the  most  interesting 
subjects  to  which  the  attention  of  the  new  Parliament  is  to 
be  called.  Lord  Redesdale's  pamphlet,  which  we  recently 
noticed,  may  be  taken  as  an  intimation  that  the  advocates  of 
the  present  system  have  determined  to  lend  no  aid  to  the 
attempts  which  less  interested  persons  have  made  to  abate 
the  evils  complained  of;  and  as  their  triumph  is  principally 
founded  upon  the  failure  of  the  Commissioners  to  get  at  the 
bottom  of  the  abuses  in  the  Court  of  Chancery  and  to  sug- 
gest a  fit  remedy,  it  becomes  necessary  that  the  nature  and 
effect  of  the  report,  and  still  more  that  the  general  tendency 
of  the  evidence  on  which  it  is  founded,  should  be  universally 
comprehended.  The  technical  obscurity  which  surrounds 
the  report  renders  it  almost  unintelligible  to  persons  who 
are  not  familiar  with  legal  subjects ;  and  even  of  those  who 
are  better  acquainted  with  them,  many  are  deterred  from 
entering  on  the  perusal  by  the  voluminous  shape  in  which 
it  appears.  Two  immense  folio  volumes,  containing  between 
1,300  and  1,400  closely  printed  pages,  are  enough  to  frighten 
most  folks  from  an  undertaking  which  promises  no  satisfac- 
tory result;  and  yet,  to  enable  the  public  to  form  a  fair 
opinion  upon  what  the  Chancery  Commissioners  have  done, 
and  what  remains  for  other  persons  to  do,  the  substance  of 
this  report,  and  the  evidence,  ought  to  be  placed  before 
them.  That  prolixity  which  is  the  common  opprobrium  of 
all  legal  compositions,  extends  itself  to  this  subject,  and 
while  it  renders  the  task  of  compressing  it  less  difficult  than 
it  would  otherwise  be,  it  enables  us  to  communicate,  within 
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reasonable  limits,  so  much  of  it  as  is  necessary  to  be  known 
for  all  useful  purposes. 

It  is  not  necessary  to  advert  at  length  to  the  manner  in 
which  the  Commission  was  formed,  nor  to  the  want  of 
sincerity,  which  was  visible  in  the  selection  of  the  persons 
by  whom  the  inquiry  was  to  be  conducted.  Those  consi- 
derations have  their  full  weight  in  the  mind  of  every  man  who 
thinks  on  the  subject;  but  it  is  particularly  advisable  that 
tbey  should  not  be  lost  sight  of  in  looking  at  the  extraor- 
dinary documents  under  our  hand,  because  they  can  alone 
explain  the  manner  in  which  the  commissioners  have  con- 
ducted their  inquiries,  and  the  reluctance  they  have  betrayed 
in  examining,  as  they  ought  to  have  been  examined,  the 
abuses  which  stared  them  in  the  face  at  every  turn.  The 
paper  presented  to  His  Majesty  may  be  called  an  apology 
for  the  abuses  in  the  Court  of  Chancery,  or  a  defence  of 
them;  or,  if  the  plain  truth  be  uttered,  an  attempt  to  conceal 
the  greater  evils  which  abound  there  by  unveiling  the  lesser 
ones;  but  it  is  not  a  fair  report, — it  is  any  thing  but  an 
execution  of  the  commission  which  the  King  intrusted 
to  them.  They  seem  to  have  placed  themselves  in  a  posture 
of  defence — to  have  regarded  the  commission  as  an  attack 
upon  the  Court,  and  themselves  as  its  defenders ;  and  they 
have  replied  to  the  inquiries  put  to  them,  not  by  investi- 
gating and  communicating  the  whole  truth,  but  so  much  of 
it,  and  that  in  such  a  shape,  as  would  throw  the  least 
discredit  upon  the  persons  whom  they  undertook  to  cham- 
pion. They  have  replied  in  the  spirit  which  Hudibras 
attributes  to  defendants  in  Chancery — 

"  Does  not  in  Chancery  a  man  swear 

"  What  makes  best  for  him  in  his  answer  ?" 

and  have  exercised  great  ingenuity  in  slurring  over  all  the 
most  objectionable   parts  of  the    subject,   in   avoiding  any 
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censure  of  the  system,  and  in  praising  either  directly  or  by 
implication  all  the  persons  engaged  in  it. 

The  fairest  and  most  satisfactory  way  of  dealing  with  the 
Report  will  be  to  show  first  what  the  Commissioners  have 
done. 

The  Report  states  that  the  Commissioners  examined,  at 
much  length,  many  persons  of  high  professional  character, 
and  great  experience,  and  received  the  evidence  of  every 
person  who  thought  fit  to  tender  himself,  as  well  as  informa- 
tion from  official  sources.  After  stating,  by  way  of  precau- 
tion, that  all  the  Commissioners  do  not  concur  in  each 
particular  suggestion,  they  proceed  to  give  the  result  of  their 
joint  labours. 

The  common  law  jurisdiction  of  the  Court  is  dismissed 
in  a  paragraph,  because  the  Commissioners  do  not  find  any 
complaint  made  against  it.  They  then  go  to  the  equitable 
jurisdiction  of  Chancery,  which  forms  the  principal  object 
of  their  inquiry.  They  state  the  origin  of  it  to  have  been 
by  petition  in  such  cases  where  the  simple  forms  of  the 
common  law  were  insufficient  to  administer  to  parties 
adequate  relief;  and  add,  that  at  the  present  time  the 
changes  which  society  has  undergone  have  brought  them 
new  subjects  for  the  operation  of  an  equitable  jurisdiction, 
which  the  Commissioners  state  very  clearly.  "  One  great 
source,"  say  the  Commissioners,  "  of  the  extension  of  the 
jurisdiction  of  Courts  of  Equity  has  been  the  invention  of 
new  modes  of  disposing  of  property,  particularly  in  the  form 
of  trusts,  and  the  ingenuity  of  fraudulent  contrivances;  to 
which  may  be  added,  the  power  of  disposition  of  all  property 
by  will — the  vast  increase  of  personal  property  which  may 
be  disposed  of  by  deed,  or  by  will,  or  distributable  according 
to  law  upon  intestacy;  the  difficulty  of  obtaining  complete 
justice  under  the  forms  of  the  common  law,  against  persons 
accountable  for  property  to  others,  as  executors  or  adminis- 
trators, or  as  trustees  or  agents ;  or  as  partners  in  trade,  or 
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joint  owners  of  property ;  or  in  a  vast  variety  of  other  ways, 
in  which  partners  may  become  so  accountable ;  the  demand 
of  justice  for  the  specific  execution  of  contracts  of  various 
descriptions,  and  the  complication  of  interests  arising  from 
intricate  transactions,  for  which  the  course  of  the  common 
law,  in  the  simplicity  of  its  proceedings,  can  give  no  ade- 
quate remedy."  Besides  the  extensive  duties  which  the 
investigation  of  these  subjects  imposes  upon  the  Chancellor, 
he  has  to  decide  all  matters  of  lunacy,  of  bankruptcy,  of 
such  subjects  as  are  specially  delegated  to  him  by  act  of 
Parliament,  to  act  as  Speaker  of  the  House  of  Lords,  and 
to  perform  multifarious  and  important  functions  as  a  Privy 
Councillor,  which  are  somewhat  tediously  enumerated.  The 
assistance  of  the  Vice-Chancellor,  and  of  the  late  Lord 
Gifford,  diminished  some  of  the  load  of  the  Chancellor's; 
duties. 

The  Commissioners  think  that  the  general  plan  of  the 
proceedings  in  the  Court  of  Chancery  is  as  well  calculated 
as  any  system  that  could  be  devised  to  secure  the  sound 
administration  of  justice,  and  although  they  admit  that  cir- 
cumstances may  have  led  to  some  abuse,  some  defects  which 
may  now  be  corrected,  yet  they  are  "  satisfied  that  much 
misconception  has  arisen  relative  to  the  causes  of  that  delay 
which  so  frequently  occurs  in  the  progress  of  a  Chancery 
suit;  and  that  much  of  it  is  imputable  neither  to  the  Court, 
nor  its  established  rules  of  practice,  but  to  the  carelessness 
of  some  parties,  the  obstinacy  or  knavery  of  others,  or  the 
inattention  or  ignorance  of  agents."  Meaning  always  that 
the  "  some  parties"  are  not  the  officers  or  in  any  way  neces- 
sarily belonging  to  the  Court  of  Chancery. 

The  report  then  enters  on  "  the  practice  of  the  Court," 
and  beginning  at  the  subpoena,  proposes  a  new  form  of  that 
writ,  so  as  to  acquaint  defendants  with  the  nature  of  the  suit 
instituted  against  them,  a  more  simple  and  effectual  manner 
of  serving  it,  and  a  reduction  of  the  time  at  present  allowed 
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for  defendants  to  answer  to  bills.  The  absurd  and  circuitous 
mode  of  compelling  answers  by  means  of  a  tedious,  expen- 
sive, and  useless  process,  it  is  also  proposed  to  alter,  and 
to  give  a  power  to  the  masters  in  the  first  instance  to  report 
as  to  the  sufficiency  or  insufficiency  of  answers.  Against 
this  proposition  it  is  that  the  fire  of  Lord  Redesdale's  pam- 
phlet is  principally  directed.  An  attempt  is  also  made  to 
prevent  the  wilful  delay  of  parties  for  interested  purposes, 
which,  although  little  is  said  about  it  in  public,  is  not  one  of 
the  least  abuses  in  the  Court  of  Chancery.  It  is  proposed 
that  plaintiffs  shall  be  compellable  to  proceed  on  the  appli- 
cation of  defendants  within  reasonable  time,  and  not  be 
permitted,  as  they  are  now,  to  hang  up  a  cause  for  a  year 
and  three-quarters,  without  taking  a  single  step  in  it,  and 
yet  continue  perfectly  within  the  orders  and  practice  of  the 
court. 

The  manner  of  taking  evidence  in  the  court  next  engages 
the  attention  of  the  Commissioners,  and  after  considering  the 
various  objections  which  have  been  made,  they  are  not  pre- 
pared to  recommend  any  very  considerable  changes  in  the 
present  mode  of  taking  evidence.  They,  however,  suggest 
some  regulations  with  respect  to  the  examination  of  wit- 
nesses by  the  examiners  in  London,  and  that  the  execution 
of  country  commissions  for  the  same  purpose  should  be 
intrusted  to  persons  of  experience,  to  be  appointed  by  the 
Chancellor.  The  indignation  of  the  Commissioners,  slow  as 
they  are  to  be  moved,  appears  to  have  been  excited  by  the 
evidence  given  to  them  as  to  the  inefficient,  often  iniquitous, 
manner  in  which  this  duty  is  executed,  and  the  lavish  ex- 
penditure which  attends  it.  The  Masters  are  also  to  be 
empowered  to  examine  witnesses  viva  voce,  upon  inquiries 
ordered  to  be  made  before  them,  instead  of  pursuing  the 
more  expensive  and  less  satisfactory  course  by  means  of  affi- 
davits, which  is  now  the  usual  practice.  Some  other  regu- 
lations to  prevent  parties  from  enlarging  the  publication  or 
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completion  of  the  evidence  in  a  cause  for  merely  dilatory 
purposes,  bring  the  inquiries  of  the  Commissioners  down  to 
that  period  at  which  a  cause  is  ready  for  hearing. 

The  reader  who  has  patiently  toiled  through  the  preced- 
ing pages  of  the  report,  will  reasonably  enough  believe  that 
when  he  is  arrived  at  this  point  he  is  to  find  something  which 
will  reward  his  pains.  All  the  world  knows  that  the  delay 
in  hearing  causes  which  are  ripe  for  hearing,  is  the  gist  of 
all  the  complaints  made  against  the  Court  of  Chancery. 
Folks  would  put  up  with  the  expense  and  delay  of  the 
previous  proceedings,  and  oppose,  as  well  as  they  could,  the 
exactions  of  officers  and  the  obstacles  of  hostile  parties,  if 
they  could  be  sure  of  having  their  causes  decided  when  they 
had  prepared  them  for  decision.  The  statements  made  in 
the  House  of  Commons,  which  were  the  immediate  cause  of 
this  commission,  were  all  to  that  effect,  A  great  deal  was 
said  about  the  defective  practice  of  the  Court,  which  was 
true  enough;  but  the  real  evil  was  the  dilatory  manner  in 
which  suits  are  disposed  of.  It  could  not  be  agreeable  or 
decorous  to  say  all  the  harsh  things  that  might  justly  be  said 
of  the  conduct  of  the  Lord  Chancellor  in  this  respect,  and 
it  was,  therefore,  felt  by  those  who  had  undertaken  the 
almost  hopeless  task  of  remedying  the  evils,  that  it  might 
be  as  well  to  throw  the  chief  blame  upon  the  institution, 
and  direct  the  inquiries  of  the  Commissioners  to  a  sub- 
ject which  must  include  the  manner  in  which  the  justice 
of  the  court  is  administered  by  the  person  who  presides 
over  it.  The  terms  of  the  commission  are  explicit  enough 
on  this  head :  the  inquiry  is  specifically  directed  to  be,  whe- 
ther any  alteration  can  be  made  in  the  practice,  or  in 
the  several  offices  of  the  court,  "  from  the  commencement 
of  the  proceedings  to  the  termination  thereof,  whereby  the 
expenses  attending  such  proceedings,  and  the  time  during 
which  they  depend  in  court,  may  be  abridged  usefully  and  be- 
neficially to  the  suitors."     All  that  the  commissioners  have 


535 

done  in  obedience  to  this  requisition,  so  far  as  it  relates  to 
the  office  of  Chancellor,  has  been  to  call  for  the  cause  papers 
during  three  years,  and  to  find  "  that  these  cause  papers 
give  no  sufficient  information  as  to  the  business  which  has 
been  actually  done  in  the  Lord  Chancellor's  Court,  and  that 
the  time  of  the  Lord  Chancellor  has  been  generally  occu- 
pied, not  in  hearing  the  matters  which  appear  in  the  cause 
papers,  but  by  the  incessant  intervention  of  other  business, 
specially  brought  before  him  on  the  plea  of  immediate  ur- 
gency and  importance. '?  Not  a  word  is  said  of  the  post- 
ponement of  judgment*  of  causes  being  ready  for  decision* 
and  remaining  in  suspense  for  twenty  years  together,  while 
the  Lord  Chancellor  announces  every  other  day  that  he  has 
read  the  papers,  and  thinks  that  he  has  made  up  his  mind — • 
or  that  he  wants  to  look  at  a  letter,  or  to  have  an  affidavit,  or 
that  he  will  give  judgment  on  Wednesday,  which  is  one  of 
those  days  called  in  the  calendar  "  moveable  :"  for  it  is  often 
seen  to  be  shifted  from  Wednesday  to  Wednesday,  through 
a  long  series  of  terms  and  vacations. 

Nothing  can  speak  more  strongly  as  to  the  nature  of  the 
influence  under  which  the  Commissioners  have  pursued  their 
inquiry  and  made  their  report,  than  the  manner  in  which 
they  evade  this  part  of  the  subject.  With  an  agility  which 
could  hardly  have  been  expected  from  such  grave  person- 
ages, they  have  jumped,  a  pieds  joints,  over  this  ugly  place, 
and  thinking  wisely  "  in  their  generation, "  that  the  least 
said  is  the  soonest  mended,  they  leave  the  matter  out  alto- 
gether. "  The  cause  being  heard  and  decided,"  they  say,  "  a 
very  important  duty  devolves  upon  the  Registrar,  of  taking 
down  the  minutes  and  drawing  up  the  decree."  No  one  will 
doubt  that  this  is  an  important  duty,  but  not  quite  so  difficult 
as  the  Commissioners  have  represented  it  to  be.  The  re- 
gistrar is  in  court  during  the  hearing  of  a  cause.  He  must, 
if  he  listens,  become  acquainted  with  the  pleadings,  the 
evidence,  and  the  arguments  of  counsel  on  both  sides.     Un- 
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less  lie  be  very  stupkl  and  very  idle,  he  must  understand  the' 
particulars  of  the  cause,  however  complicated,  and  when  he 
hears  the  decree  pronounced  by  the  judge,  it  cannot  be 
necessary  that  he  should  possess  more  than  ordinary  talents 
for  business,  and  such  knowledge  of  his  profession  as  he 
must  have  acquired  by  practice,  to  take  down  minutes, 
and  afterwards  in  the  leisure  of  his  own  chamber,  and  with 
the  assistance  of  the  papers  in  the  cause,  and  the  attorneys 
on  both  sides,  if  he  chooses  to  call  for  them,  to  draw  up  the 
decree.  And  yet  the  Commissioners  have  recommended 
that  the  places  of  those  Registrars  (who  are  at  present  regu- 
larly trained  up  in  the  offices,  and  practiced  for  an  average 
of  twenty-five  years  before  they  attain  to  the  full  dignity  of 
attending  the  Court)  should  be  filled  up  by  barristers  of  ten 
years'  standing,  for  whose  ability  the  office  would  give  full 
exercise,  and  to  whom  the  present  profits  would  be  a  suffi- 
cient inducement.  The  amount  of  these  profits  are,  how- 
ever, nowhere  accurately  stated. 

At  first  sight  this  suggestion  seems  only  to  be  for  the  pur- 
pose of  extending  the  patronage  of  the  Judges  of  the  Courts 
of  Equity,  who  are  to  have  the  appointment  of  these  barris- 
ters ;  and  however  objectionable  this  might  be  in  principle  it 
would  be  easily  got  over,  if  the  evil  rested  here.  But  the 
truth  is,  that  this  is  one  of  the  suggestions  which  has  already 
decided  the  fate  of  the  little  good  that  could  be  hoped  for 
from  the  other  parts  of  the  report.  To  effect  this,  it  will  be 
necessary  to  have  a  considerable  sum  of  money  to  pay  to  the 
present  Registrars  an  adequate  compensation  for  the  loss  of 
their  offices:  and  it  is  also  proposed  to  increase  the  salaries 
of  the  clerks  in  the  office,  who  will  by  the  new  arrangement 
be  deprived  of  their  chance  of  succession.  It  has  been  said 
that  an  application  has  been  made  on  this  subject  to  one  of 
the  most  influential  members  of  the  Government,  and  that 
he  dismissed  the  matter  very  shortly  by  an  intimation  that  no 
money  would  be  granted  for  any  such  purpose,  the  object  of 
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the  commission  having  been  to  save  the  time  and  money  of 
the  suitors  of  the  Court  of  Chancery,  but  not  at  the  expense 
of  the  country.  It  is  impossible  but  that  this  refusal  must  have 
been  foreseen  by  some  of  the  members  of  the  commission, 
and  (Heaven  forgive  us  if  we  do  any  person  wrong  !)  we 
shrewdly  suspect  that  it  has  been  inserted  with  a  view  rather 
to  ensure  the  defeat  of  the  amendments  which  have  been 
proposed,  than  with  any  honest  belief  of  its  expediency. 

The  Commissioners  having  brought  their  labours  to  this 
point,  proceed  to  examine  the  state  of  the  practice  in  the 
Master's  office ;  but  as  this  topic  requires  to  be  considered 
somewhat  minutely,  and  as  we  have  already  got  through  one 
half  of  the  report,  we  shall  reserve  the  remainder  for  a 
future  article. 


THE   CHANCERY   REPORT. 


Times. — September  20, 1826. 

The  Commissioners  state,  in  the  commencement  of  their 
examination  into  the  practice  in  the  Master's  office,  that  there 
are  very  few  cases  which  can  be  brought  to  a  final  decision 
without  inquiries  before  the  Master.  This  statement  which 
is  perfectly  correct,  will  give  an  adequate  notion  of  the  im- 
portant part  which  these  institutions  form  of  the  whole 
establishment  of  the  Court  of  Chancery.  All  inquiries  in- 
to claims^  the  investigation  of  all  accounts,  the  examination 
into,  and  proof  of  whatever  facts  are  in  dispute  between  the 
parties,  or  which  must  be  ascertained  for  the  satisfaction  of 
the  Court ;  in  short,  almost  all  those  matters  which  in  courts 
of  common  law  are  proved  by  witnesses  before  a  jury,  are 
established  in  the  Court  of  Chancery  at  the  Masters'  offices. 
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The  management  of  estates,  the  accounts  and  conduct  of 
receivers,  executors  and  trustees,  the  maintenance  of  infants, 
allowances  to  other  claimants,  all  have  to  be  passed  through 
these  offices.  Here  it  is  that  (next  to  the  innumerable  post- 
ponements of  judgment  by  the  Chancellor)  the  greatest 
delay  is  found  to  exist,  and  in  these  places  those  frightful 
expenses  are  incurred  which  consume  estates  and  devour  the 
parties  alive. 

The  Commissioners  admit  that  the  length  of  time  con- 
sumed in  inquiries  in  the  Masters'  offices  has  been  one  of 
the  most  prominent  subjects  of  complaint  against  the  Court — 
"  a  complaint/'  they  say,  "  not  unfounded,  although  in  many 
cases  unjustly  directed  against  the  practice  of  the  Masters' 
offices."  It  is  not  very  easy  to  gather  what  the  Commission- 
ers mean  here  from  what  they  sa^;  but  it  appears  afterwards 
that  they  think  the  misconduct  of  attornies  who  protract  suits 
for  the  purpose  of  increasing  costs,  is  here,  as  well  as  else- 
where, the  main  cause  of  the  evil.  The  remedy  which  they 
propose,  is  to  give  the  Master  a  more  efficient  control  and 
direction  of  the  proceedings  of  a  cause  after  it  is  referred  to 
him.  At  present  the  attornies  move  as  slowly  as  they 
please,  and  can,  if  they  are  dishonest  enough  to  do  so,  carry 
on  or  suspend  the  proceedings  in  the  Master's  office  as  may 
suit  their  own  purposes.  The  Commissioners  do  not  scruple 
to  insinuate  that  many  attornies  are  guilty  of  negligence  and 
some  even  of  knavery  in  this  part  of  their  practice,  that  they 
are  often  ignorant  of  their  duty,  that  they  employ  incompe- 
tent persons  in  the  execution  of  it,  and  that  these  offences, 
together  with  their  mutual  indulgences  to  each  other,  tend 
to  produce  the  greater  part,  if  not  all  the  delay  and  expense 
in  the  Master's  office.  The  last  charge  does  seem  a  little 
undeserved  by  the  attornies,  who  are  commonly  like  the 
wolves,  more  disposed  to  eat  one  another  than  to  display  a 
culpable  indulgence.  The  other  charges  are  perhaps  well 
founded ;  and  nobody  can  wonder  that  they  are  so,  when  it 
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is  considered  that  the  privacy  and  .shade  of  the  Masters' 
offices  are  extremely  well  adapted  for  the  successful  practice 
and  the  effectual  concealment  of  the  frauds  which  have  heen 
pointed  out.  The  Commissioners  do  not,  however,  think  it 
necessary  to  remark  that  the  Masters  and  the  Masters' 
clerks,  who  are  paid  wholly  by  fees  and  gratuities,  have  a 
direct  interest  in  the  number  of  warrants  taken  out,  that  is  to 
say,  in  the  number  of  steps  which  are,  or  by  a  legal  fiction 
are  supposed  to  be,  taken  in  these  offices.  They  do  not 
mention  a  practice  which  exists  among  the  Masters'  clerks 
(the  Masters,  of  course,  knowing  nothing  of  the  matter)  of 
arranging  with  attornies  how  many  warrants  a  particular 
inquiry  "will  bear,"  and  issuing  at  once  so  many  as  they 
guess  will  be  allowed  on  taxation,  without  waiting  to  know 
that  they  are  necessary,  and  without  insisting  upon  any  thing 
more  than  formal  attendances  by  clerks  for  a  large  propor- 
tion of  them.  And  yet  the  Commissioners  say  they  believe 
there  is  no  foundation  for  the  charge  that  proceedings  are 
lengthened  in  the  Masters'  offices  with  a  view  to  the  increase 
of  emolument.  What  they  believe  is  their  own  affair  ;  what 
the  public  will  believe,  when  they  find  that  delay  does  exist, 
and  that  the  direct  tendency  of  that  delay  is  to  increase  the 
emoluments  of  Masters,  Masters'  clerks,  and  Attornies,  must, 
we  are  disposed  to  think,  be  the  direct  contrary. 

The  Commissioners  then  come  to  that  evil  about  which 
nobody  doubts — the  payments  for  copies  of  proceedings  in 
the  Master's  office.  In  order  that  the  uninitiated  may  know 
the  extent  of  this  burden,  it  is  only  necessary  to  inform 
them,  that  all  the  statements,  documents,  and  other  papers, 
which,  in  the  course  of  a  reference,  it  becomes  necessary  for 
any  of  the  parties  to  lay  before  the  Master,  are  copied  by 
his  clerks,  and  furnished  to  each  of  the  other  parties,  at 
three  times  the  proper  charge.  The  sum  to  which  these 
copies  amount  is,  in  some  cases,  monstrous.  The  Commis- 
sioners admit  that  these  payments    "  form   at   present   the 
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principal  source  from  which  the  Masters  are  remunerated," 
and  it  is  a  part  of  the  duty  of  a  Master's  clerk  to  see  that 
the  solicitors  of  the  various  parties  are  properly  qualified  to 
appear  before  the  Master,  by  having  taken  and  paid  for  their 
copies.  A  prompt  and  liberal  manner  of  paying  for  these 
copies,  whether  they  are  necessary  or  not,  is  also  found  (as 
we  are  informed)  to  have  a  marvellous  effect  in  propitiating 
those  gentlemen  who  have  a  direct  interest  in  seeing  that 
this  branch  of  their  emolument  is  kept  as  flourishing  as  pos- 
sible. This  abuse  the  Commissioners  propose  at  once  to  do 
away  with,  by  laying  down  as  a  rule  in  future,  that  the  charge 
for  copies  shall  be  reduced  to  the  ordinary  amount  (perhaps 
two-pence  per  folio),  and  that  parties  shall  no  longer  be 
under  the  necessity  of  taking  copies.  The  deficiency  which 
the  incomes  of  the  Masters  will  experience  in  consequence, 
is  to  be  made  up  to  them  by  salaries.  The  other  Masters' 
fees  the  Commissioners  think  are  too  inconsiderable  to  be 
noticed,  but  they  have  nevertheless  suggested  a.  revision  of 
the  whole  subject  of  fees  in  the  Masters'  offices. 

That  part  of  the  report  which  relates  to  this  subject  is  ably 
drawn  up,  and  as  far  as  it  goes,  with  respect  to  remedying 
the  existing  evils,  is,  perhaps,  the  least  exceptionable  part 
of  the  whole  document.  The  returns  made  by  Master  Ste- 
phen and  Master  Courtenay  to  the  Commissioners  have 
furnished  the  materials,  and  this  part  of  the  report  is  little 
more  than  an  embodying  of  those  two  returns.  But  although 
we  have  no  fault  to  find  with  the  suggestions  in  the  report, 
we  have  reason  to  complain  that  there  is  not  as  much  stated 
as  the  Masters  do  know  or  ought  to  know  of  actual  abuses. 
They  have  stated  only  as  much  as  is  necessary  to  justify  the 
alterations  which  they  recommend,  but  not  so  much  as  the 
Commissioners  and  the  public  ought  to  be  made -acquainted 
with.  It  is  notorious  that  enormous  expenses  and  ruinous 
delay  are  occasioned  by  the  manner  in  which  the  business 
in  the   Masters'  offices  is  conducted  ;  that  very  large  sums 
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are  expended  there,  in  the  shape  of  fees,  which  are  not 
glanced  at  hy  the  report,  which  the  Masters  in  no  respect 
share,  and  which  they  had  never  investigated,  because  they 
felt  they  had  not  the  means  of  abolishing  them.  Still  the 
opportunity  which  this  Commission  afforded  of  laying  open 
these  abuses,  ought  not  to  have  been  passed  over;  and 
although  we  do  not  wonder  that  the  Masters  should  be  little 
inclined  to  throw  any  imputation  on  their  own  offices,  we 
regret  to  see  that  the  Commissioners  did  not  exercise  vi- 
gilance enough,  or  were  not  sufficiently  independent,  to 
pursue  an  investigation  the  result  of  which  must  have  been 
useful. 

The  question  which  occurs  at  almost  every  step  of  this 
inquiry,  suggests  itself  here  in  its  most  forcible  shape. 
Why  is  it  that  the  Lord  Chancellor,  who  must  have  seen 
and  heard  of  these  things  over  and  over  again  for  the  last 
half  century,  has  never  attempted  either  by  his  own  autho- 
rity, or  by  the  authority  of  Parliament,  to  rectify  the  mal- 
practices in  the  various  departments  of  his  court?  There  is 
an  odd  passage  on  this  subject,  in  the  return  of  Master 
Stratford  to  the  Commissioners.  It  will  be  remembered 
that  this  is  the  gentleman  who  wrote  an  angry  letter  to  the 
Chairman  of  the  Fee  Committee,  five  or  six  years  ago,  in 
defence  of  the  emoluments  of  the  Masters.  The  return 
contains  many  suggestions  not  remarkable  for  their  sagacity, 
(among  which  is  a  very  feeling  recommendation,  that  all  the 
business  of  the  office  should  be  got  through  before  dinner 
time);  and  it  concludes  with  a  strong  and  well-deserved 
censure  on  the  Lord  Chancellor.  After  submitting  his 
preceding  observations  to  the  Commissioners,  Master  Strat- 
ford says — "  It  is  a  matter  of  regret,  looking  to  the  circum- 
stance that  the  more  material  ordinances,  heretofore  made 
for  the  regulation  of  the  several  offices  of  the  Court  of 
Chancery,  were  made  by  the  Lord  High  Chancellor  for  the 
time  being,  or  persons  holding  the  Great  Seal  from  the  time 
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of  Lord  Bacon  downward,  not  forgetting  even  the  time  of 
the  Protectorate,  and  much  less  the  times  of  Lord  Claren- 
don and  Lord  Nottingham;  and  looking  also  not  only  to  the 
learning,  but  the  experience  and  wisdom  of  the  present  Lord 
High  Chancellory  that  he  has  not  followed  the  example  of  his 
great  predecessor's,  and  of  himself  determined  what  alterations 
in  the  practice  of  the  several  offices  of  the  Court  may  now  he 
usefully  made,  and  ordained  accordingly.  It  could  not  be 
expected  that  a  slip  of  this  sort  would  be  forgiven;  and  by 
way  of  punishing  this  incautious  Master  (for  it  can  be  in  no 
wise  necessary),  a  witness  is  examined  only  for  the  purpose 
of  proving  that  Master  Stratford  would  not  permit  an  inquiry 
to  proceed  in  his  office,  because  one  of  the  parties  had  not 
taken  and  paid  for  some  office  copies,  and  that  his  refusal 
was  not  remarkable  for  the  courteous  manner  in  which  it 
was  pronounced — a  fact  which  might  be  readily  believed 
without  having  been  formally  deposed  to. 

The  report  then  proceeds  to  make  some  suggestions  of 
minor  importance.  It  is  recommended  that  all  applications 
for  further  directions  shall  be  made  before  the  Judge  who 
heard  the  cause  originally;  that  the  Accountant  General 
shall  invest  all  monies  which  come  to  his  hands,  without 
waiting  for  the  request  of  the  parties  as  he  does  at  present; 
and  that  the  gratuities  in  this  office  shall  be  abolished,  but 
the  fees  retained. 

The  practice  of  the  Court  with  respect  to  the  forms  of 
pleading  is  then  touched  upon ;  but  very  slightly,  and  with 
evident  reluctance.  They  extend  the  power  which  suitors 
have  at  present  of  applying  by  petition  instead  of  by  bill ; 
but  this  in  so  small  a  degree,  that  it  cannot  operate  as  a  sensi- 
ble relief.  They  appear  to  have  been  quite  aware  of  the  evil, 
but  the  temptation  of  supplemental  bills,  and  all  the  other  de- 
lights of  Chancery  pleading,  have  been  too  much  for  their 
virtue,  and  they  evade  the  subject  with  a  hint  that  the 
"  ample  discretion  of  the  Court"  is  sufficient  to  provide   a 
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remedy  for  this  inconvenience.  We  have  already  had  so 
long  an  experience  of  the  value  and  utility  of  that  "  ample 
discretion,"  as  to  know  exactly  how  far  it  may  he  relied 
on* 

It  has  been  felt  as  a  great  evil,  that  in  all  cases  where  appli- 
cation has  been  made  to  the  Court  respecting  some  point  on 
the  trusts  of  a  will  or  deed,  it  has  not  been  thought  enough 
to  decide  that  point ;  but  the  Court  has  taken  upon  itself  to 
execute  the  whole  of  the  duty  of  the  executors  or  trustees. 
The  consequence  is,  that  the  Court  of  Chancery  has  become 
a  great  agency  office  for  the  management  of  trust  estates, 
and  this  at  an  expense  which  is  burdensome  in  all  cases,  and 
destructive  where  the  property  is  small.  The  Commission- 
ers call  the  knowledge  of  this  fact,  which  has  been  confirmed 
by  substantive  decisions  as  well  as  by  notorious  daily  prac^ 
tice,  "  a  persuasion,"  and  say  nothing  about  remedying  the 
evil,  but  trust  that  the  "  general  alteration  recommended  in 
the  propositions  will  do  much  good  in  this  respect." 

It  is  suggested  also,  that  defendants  shall  be  permitted  to 
answer  and  avail  themselves  of  a  right  to  demur  at  the 
same  time ;  that  in  all  injunction  bills,  affidavits  shall  be 
made  by  the  plaintilF  and  his  solicitor  that  the  bill  is  not 
filed  for  delay;  that  the  same  solicitor  shall  not  be  employed 
for  plaintiff  and  defendant  in  a  creditor's  suit;  that  an  exe- 
cutor or  administrator  shall,  in  the  outset  of  a  cause,  state 
the  amount  of  funds  in  his  hands ;  and  that  the  clerks  in 
Court  shall  certify  the  state  of  any  cause  to  parties  applying, 
on  receiving  a  fee  of  3s.  4d. 

A  regulation  is  proposed  for  the  purpose  of  limiting  the 
number  of  counsel  to  two,  and  for  preventing  the  monstrous 
folly  of  permitting  the  King's  counsel  to  take  precedence 
in  all  cases  of  those  behind  the  bar.  The  practice  of  suffer- 
ing King's  counsel  to  make  all  the  motions  they  may  have, 
before  any  of  the  other  barristers  are  suffered  to  move,  pre- 


544 

vails  in  no  other  court,  and  is  not  only  absurd  and  incon 
venient  in  itself,  but  highly  unjust  to  the  suitors,  because  it 
compels  them  to  intrust  their  business,  for  the  sake  of  dis- 
patch, to  the  King's  counsel,  who  are  at  present,  with  very  few 
exceptions,  decidedly  inferior  to  those  who  take  their  places 
behind  the  bar. 

When  the  Commissioners  arrive  at  the  Clerks  in  Court, 
who  are  notoriously  useless,  they  appear  to  be  a  good  deal 
puzzled.  They  say,  that  if  they  had  to  frame  a  new  system, 
it  might  be  doubtful  whether  they  should  appoint  such  offi- 
cers; but  as  no  delay  and  little  expense  are  occasioned  by 
them,  the  Commissioners  recommend  no  alteration.  With 
respect  to  the  office  of  the  Six  Clerks,  they,  however,  can- 
not think  (after  having  examined  Mr.  Vesey,  jun.)  "  that 
there  is  sufficient  occasion  for  six  persons  in  this  office,  or 
that  the  suitors  derive  adequate  benefit  from  the  fees  paid 
therein ;"  but  they  recommend  them  to  be  employed  in  the 
taxation  of  costs.  Some  trifling  suggestions  on  the  subject 
of  costs,  and  a  sort  of  side-stroke  at  the  system  of  modern 
conveyancing,  which  they  recommend  to  be  looked  into  as 
one  of  the  causes  of  the  expense  and  delay  in  Chancery, 
conclude  this  section  of  the  Report. 

The  Commissioners  then  come  to  the  question  whether 
any  part  of  the  business  of  the  Court  of  Chancery  can  be 
usefully  and  beneficially  withdrawn  from  it,  and  they  re- 
commend that  commissions  for  examination  of  witnesses 
abroad  shall  be  transferred  to  courts  of  law;  that  all  writs 
of  habeas  corpus  moved  for  before  the  Chancellor  may  be 
made  returnable  by  him,  if  he  shall  think  fit,  before  the 
common  law  judges ;  and  that  all  new  jurisdictions  created 
by  act  of  Parliament,  together  with  that  relating  to  benefit 
societies,  shall  be  transferred  to  the  Court  of-  Exchequer. 
A  recommendation  to  this  latter  effect  has  also  been  made  by 
the  committee  on  the  appellate  jurisdiction  of  the  House  of 
Lords. 
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The  jurisdiction  in  bankruptcy  the  Commissioners  think 
cannot  be  transferred  to  the  advantage  or  satisfaction  of  the 
public.  They  recommend,  however,  the  appointment  of  a 
Court  of  Appeal  from  the  decisions  of  the  London  Com- 
missioners, who  shall  have  the  power  of  examining  witnesses 
viva  voce,  and  afterwards  transmitting  the  evidence  to  the 
Chancellor,  who  shall  act  upon  it  without  permitting  the 
parties  to  make  out  a  new  case*  It  is  also  recommended 
that  no  commissioner  of  bankrupt  shall  be  permitted  to  act 
as  counsel  before  the  commissioners,  an  indecency  which 
is  practiced  frequently  by  some  of  the  barristers  who  are 
commissioners,  and  justified  by  them  with  an  effrontery 
that  can  only  be  paralleled  by  the  supineness  of  the 
Court. 

Since  the  Commissioners  trusted  themselves  upon  this 
ticklish  subject,  it  is  somewhat  surprising  that  they  did  not 
venture  an  opinion  respecting  the  manner  in  which  the  law 
of  bankruptcy  is  now  administered,  and  at  what  expense. 
It  is  impossible  to  put  this  subject  more  strongly  than  has 
been  clone  by  Mr.  Miller,  who  says — "  The  mere  statement 
that  74  judges  (The  Commissioners)  sit  in  bankruptcy  alone, 
at  about  £23,000.  a  year,  while  three  perform  the  chief  part 
of  the  business  in  equity  for  about  £20,000.,  and  the  12 
judges,  who  despatch  the  whole  common  law  business  of  the 
country,  cost  little  more  than  £50,000.,  is  sufficient  to  super- 
sede all  argument  on  the  subject."  And  yet  to  this  expense 
the  report  before  us  proposes  to  add  that  of  a  separate 
Court  of  Appeal,  the  judges  of  which  are  to  be  paid  their 
sittings  at  the  same  rate  as  the  present  Commissioners. 
With  a  recommendation  that  the  office  of  Vice-Chancellor 
shall  be  put  on  the  same  independent  footing  as  that  of  the 
Master  of  the  Rolls,  and  an  exhortation  to  the  Counsel  to 
consider  themselves  bound  in  honour  not  to  certify  cases  for 
appeal  in  which  there  are  not  good  grounds  (the  origin  of 
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both  which  suggestions  it  is  not  difficult  to  trace  to  the 
Judge  who  is  to  be  the  most  affected  by  them),  the  report 
terminates. 

Upon  looking  back  at  the  real  amount  of  relief  to  the 
suitors,  and  of  improvement  to  the  Court,  which  has  been 
proposed,  it  is  impossible,  however  slender  one's  hopes  may 
have  been,  not  to  be  surprised  that  the  Commissioners  have 
ventured  to  risk  their  reputation  with  so  little  caution. 
When  the  evidence  (with  some  of  the  points  of  which  we 
purpose  to  make  our  readers  acquainted)  shall  be  looked  into, 
this  wonder  increases,  because  it  will  be  seen  that  the 
authors  of  the  report  were  possessed  of  knowledge  and 
power  enough  to  have  discharged  their  duty  in  a  manner 
which  Mould  have  been  creditable  to  themselves,  and  be- 
neficial to  the  public,  and  this,  too,  without  attacking  by 
any  retrospective  allusions  the  conduct  or  character  of  the 
Lord  Chancellor. 

The  candour  and  sincerity  with  which  the  Commissioners 
have  executed  their  task,  may  be  inferred  from  these  two 
facts : — the  first,  that  they  have  made  no  mention  whatever 
of  the  delay  which  is  occasioned  by  the  Lord  Chancellor's 
repeated  postponements  of  his  decision;  and  the  second, 
that  they  have  given  no  account  of  the  sinecure  and  useless 
offices  in  which  the  Court  of  Chancery  abounds,  and  the 
exactions  in  respect  of  which  form  one  (if  not  the  most  consi- 
derable) of  the  causes  of  the  expense  at  which  justice  is  there 
administered.  These  two  points,  the  first  of  which  amounts 
to  a  denial,  the  second  to  a  sale  of  justice,  and  to  which  the 
attention  of  the  Commissioners  was  especially  directed,  they 
have  with  most  enviable  discretion  wholly  omitted  to  in- 
quire into  and  to  report  upon. 
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Having  disposed  of  the  contents  of  the  Report,  the  next 
object  for  consideration  is  the  evidence  on  which  that  Report 
was  founded.  A  great  number  of  witnesses  were  examined 
by  the  Commissioners,  and  out  of  that  number  the  depositions 
of  54  persons  have  been  thought  worthy  of  publication.  They 
consist  of  barristers,  commissioners  of  bankrupt,  attornies, 
some  of  the  officers  of  the  court,  and  of  the  Lord  Chancellor 
and  the  Masters'  clerks.  Their  testimony  is,  of  course, 
directed  to  various  points ;  and  in  order  to  give  a  concise 
notion  of  its  effect,  it  will  be  expedient  to  classify  it  accord- 
ing to  the  several  conditions  of  the  persons  examined. 

Five  gentlemen,  holding  the  rank  of  King's  Counsel,  were 
called  before  the  Commissioners.  The  first  of  these  was 
Mr.  Bell,  than  whom  no  man  can  be  better  qualified,  in 
point  of  experience,  to  give  a  satisfactory  opinion  as  to  the 
practice  of  the  Court  of  Chancery.  Thirty-four  years  of 
drudgery  through  the  painful  avocations  of  equity  draughts- 
man, junior  counsel,  and  King's  counsel,  have  made  all  the 
details  of  the  system  as  familiar  to  him  as  the  cups  and 
balls  are  to  a  juggler.  Unfortunately  for  the  purposes  of 
the  commission,  as  far  as  he  is  concerned,  his  labours  have 
taught  him  nothing  besides,  and  have  evidently  given  him  a 
habit  of  thinking  that  there  is  something  so  beautiful  and 
holy  in  the  mysteries  of  chicanery,  that  any  attempt  to 
improve  them  savours  of  profanation.  His  evidence  is 
elaborate,  and,  it  may  be,  very  sincere  ;  but  it  is  hardly  pos- 
sible to  conceive  a  more  narrow  view  than  that  which  he 
takes  of  the  subject.  No  man  understands  better  than  he, 
all  the  niceties  of  pleading,  and  demurring  and  answering ; 
the  most  minute  ramifications  of  the  proceedings  in  the  Court 
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lie  knows  as  well  as  his  alphabet,  and  old  habit  has  taught 
him  to  think  them  necessary.  If  he  admits  that  there  are 
evils,  he  deprecates  any  attempt  to  check  them,  and  his  pro- 
phetic soul  labours  with  an  indistinct  horror  at  the  mention  of 
amendment.  Like  a  doting  lover  whose  passion  is  increased 
by  the  discovery  of  his  mistress's  faults,  he  seems  to  like  the 
Court  of  Chancery  all  the  better  for  its  amiable  weaknesses, 
and  pardons  the  object  of  his  idolatry,  "  whom  every  thing 
becomes,"  all  her  blemishes  for  the  sake  of  her  beauty. 
The  rest  of  the  community  will  perhaps,  if  they  can  find  this 
quality  at  all,  think  that  it  is  a 

"  Beauty  too  rich  for  use,  for  earth  too  dear.'1'' 

But  even  Mr.  Bell,  loyal  as  he  is  to  the  Court,  and  attached 
as  he  fairly  says  he  is  to  the  Lord  Chancellor,  lets  slip  an 
admission  in  one  part  of  his  evidence,  which  touches  the  great 
evil,  and  which,  as  we  have  before  remarked,  has  forced  itself 
put,  in  spite  of  the  Commissioners,  more  than  once,  in  various 
branches  of  their  inquiry.  We  mean  the  power  which  the 
Chancellor  has  always  had,  and  has  never  exercised,  of 
remedying  evils,  and  relieving  the  suitors  of  his  Court. 

"  I  have  only  to  state,"  says  Mr.  Bell,  "  that  though  the 
practice  of  the  Court  of  Chancery  (not  only  to  satisfy  the 
public,  but  in  justice  to  itself)  requires  much  correction, 
yet  I  must  strongly  deprecate  any  sudden  changes  which 
would  go  to  overturn  the  system.  Much  should  be  left  to  the 
discretion  of  the  Judges,  who,  I  think,  are  competent  with- 
out legislative  assistance  to  make  most  of  these  reforms  which 
have  been  alluded  to;  and  are  best  able  to  do  it,  as  they  may 
vary  and  alter  their  rules  as  experience  demonstrates  the  neces- 
sity ;  and  without  the  cordial  support  of  those  who  are  to  carry 
them  into  execution,  the  best  digested  plans  will  fail " 

This  is  no  "  invention  of  the  enemy" — these  are  the  words 
of  a  zealous  supporter  of  the  Court  of  Chancery,  and  if  the 
opinion  which  is  here  expressed  be  correct,  we  may  predict 
the  success  of  the  Commissioners  from  the  "  cordial  support" 
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we  find  given  to  it  by  Lord  Redesdale,  who  is  the  friend  of 
the  Chancellor,  and,  as  some  people  believe,  the  organ  by 
which  he  has  chosen  to  express  his  own  opinions  on  the  sub- 
ject of  this  report. 

Mr.  Cooke  is  the  next  King's  counsel  examined,  and  his 
evidence  is  wholly  confined  to  the  present  forms  of  practice, 
and  the  suggestions  which  have  been  made  for  improving 
them.  He  expresses  doubts  as  to  some,  disapproves  of  some, 
and  thinks  that  others  might  be  conveniently  adopted. 

Mr.  Shadwell  and  Mr.  Heald  have  also  been  examined, 
butit  is  difficult  to  conceive  by  what  accident  it  has  happened 
that  the  evidence  of  two  men  of  their  rank  and  experience 
should  be  without  one  single  suggestion  tending  to  further 
the  object  of  the  commission,  or  the  slightest  information 
which  may  be  usefully  applied.  If  they  had  been  brought 
before  the  Commissioners  by  main  force,  they  could  not  have 
given  more  dogged  and  sullen  replies  than  they  have  thought 
fit  to  make.  Possessing  much  more  knowledge  of  the  subject 
before  them  than  most,  perhaps  than  any,  of  the  Commis- 
sioners, they  have  availed  themselves  of  that  knowledge  only 
to  puzzle  their  examiners.  Those  gentlemen  soon  found 
themselves  reduced,  by  the  uncommunicative  style  of  their 
witnesses,  to  ask  leading  questions,  and  all  that  they  were 
able  to  get  was  an  affirmative  or  negative,  either  simply 
expressed  or  by  repeating  the  terms  of  the  inquiry.  Mr. 
Shadwell's  evidence  is  careless,  full  of  bar-slang,  and  not 
very  choice  English.  Mr.  Heald's  is  rather  more  quaint, 
but  not  less  cavalier,  and  both  of  them  seem  to  have  thought 
it  an  excellent  joke  to  baffle  the  Commissioners.  Mr.  Shad- 
well  talks  about  a  plaintiff  or  defendant  being  "whipped  up 
to  the  point,"  and  "  the  right  thing  to  do,"  and  "  the  advan- 
tageous thing,"  and,  again  to  use  his  own  words,  such  like 
"  absolute  stuff."  When  he  is  examined  on  the  subject  of 
an  alteration  in  the  practice  respecting  plea  and  answer,  the 
Commissioners  ask  him  whether  it  is  not  an  objection  "  that 
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the  plaintiff  may  die  before  the  cause  is  heard,"  and  he 
replies,  with  a  most  amusing  gravity,  "  He  certainly  may." 
He  is  asked,  u  Supposing,  during  the  last  two  years,  the 
Court  had  been  relieved  from  the  jurisdiction  of  bankruptcy 
altogether,  are  you  of  opinion  that  the  state  of  business  has 
been  such  that  it  would  have  been  got  through?"  and  he 
replies,  "  Indeed,  I  think  so," — an  answer  which  would  ap- 
pear very  singular,  but  that  it  is  his  favourite  one  throughout 
the  examination ;  and  he  says,  "  Yes,  I  think  so,"  as  often 
and  almost  as  pertinently  as  the  Italian  courier  used  to  say, 
Non  mi  ricordo. 

The  evidence  of  Mr.  Heald  differs  from  that  of  Mr.  Shad- 
well,  rather  in  its  form  than  in  the  spirit  by  which  it  is  dic- 
tated. He  is  no  less  resolute  in  refusing  all  information^ 
but  he  manages  his  replies  rather  more  ingeniously  than  his 
learned  friend.  His  great  pleasure  seems  to  be  to  lead  the 
Commissioners  to  expect  an  answer  of  a  particular  nature, 
and  then  to  give  them  one  of  a  directly  opposite  tendency. 
As  an  instance,  he  speaks  very  respectfully  of  clerks  in  Court 
in  two  or  three  of  his  answers,  and  then  turns  round  with  a 
declaration,  that  he  thinks  they  are  of  no  use  in  the  world. 
After  bamboozling  the  Commissioners  throughout  the  inquiry, 
he  turns  restive  on  their  hands,  and  absolutely  refuses  to 
answer.  They  ask  him  whether  it  occurs  to  him  "  in  what 
way  it  would  be  best  to  supply  the  deficiency  of  the  present 
means  of  the  Courts  for  the  despatch  of  business,  whether 
by  subtracting  any  part  of  the  present  business  of  the  Courts 
from  the  present  jurisdiction,  or  by  erecting  any  new  Court, 
or  by  assigning  to  any  inferior  branch  of  the  Court,  or  to  any 
officers  of  the  Court,  any  part  of  the  jurisdiction  ?"  To  this 
Mr.  Heald  replies,  "  Every  proposition  stated  in  that  question 
involves  so  many  serious  considerations,  that  I  am  quite 
unable  to  furnish  any  immediate  answer."  And  the  Com- 
missioners finding  they  can  make  nothing  of  him  are  glad 
then  to  dismiss  him.     If  these  gentlemen  were  bent  upon 
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showing  their  contempt  for  the  Commissioners,  they  have 
certainly  achieved  that  object  in  a  manner  which  must  satisfy 
them  ;  but  we  cannot  bring  ourselves  to  think  that  they  have 
answered  the  public  expectations,  or  done  that  which,  con- 
sidering their  professional  rank  and  acquirements,  might  have 
been  fairly  looked  for  at  their  hands. 

The  evidence  of  the  Lord  Chief  Baron  is  of  a  much 
more  satisfactory  description.  He  seems  to  have  applied 
himself  earnestly  enough  to  give  such  information  as  he 
could;  and  as  he  is  perfectly  acquainted  with  the  duties  of 
the  office  of  Master,  his  opinion  is  highly  valuable.  His 
observations  on  the  manner  of  drawing  up  reports  are  useful 
and  true,  and  his  recommendation  to  abolish  the  copy-money 
need  only  be  adopted  to  abate  at  once  a  monstrous  evil. 
The  power  which  he  proposes  to  vest  in  the  Masters,  of 
correcting  the  improper  conduct  of  attornies,  by  reducing 
their  allowances  on  taxing  their  costs,  would  do  away  with 
another  chief  source  of  delay  and  expense. 

Mr.  Home  also  gives  evidence  which  concurs  as  to  the 
points  of  practice  (to  which  it  is  chiefly  confined)  with  that 
of  other  witnesses. 

This  concludes  that  class  of  evidence  which  has  been 
ohtained  from  counsel  of  the  highest  rank  in  the  Court  of 
Chancery.  It  contains  many  points  relating  to  the  practice 
of  the  Court,  which  it  is  useful  to  know,  and  which  are  to 
be  obtained  no  where  so  well  as  from  persons  of  the 
witnesses'  experience;  but  for  all  the  real  purposes  of  the 
commission  it  is  lamentably  deficient.  With  the  exception 
of  the  Lord  Chief  Baron,  all  such  of  the  witnesses  as  could 
have  given  useful  evidence  have  not  chosen  to  do  so,  and 
such  as  appear  to  have  had  the  inclination  have  lacked  the 
power. 

The  evidence  given  by  counsel  of  the  outer  bar,  which  we 
come  next  to  consider,  is  of  a  very  different  character. 
They  seem  to  have  had  a  perfect  sense  of  the  numerous 


evils  which  prevail,  and  a  sincere  desire  to  remedy  them. 
The  information  given  hy  Mr.  Bickersteth  is,  beyond  all 
comparison,  the  most  valuable;  and  the  comprehensive  view 
which  he  takes  of  the  subject,  the  uncompromising  spirit 
with  which  he  attacks  the  evils  that  the  Commissioners 
themselves  seem  afraid  to  handle,  and  the  utility  of  his 
suggestions,  offer  a  singular  contrast  to  the  notions  which 
the  King's  Counsel,  and  many  other  of  the  witnesses,  en- 
tertain. His  answer  to  the  first  material  question  which  is 
put  to  him,  is  a  sufficient  indication  of  the  feeling  which 
characterises  his  evidence.  The  question  relates  to  the 
delay,  and  the  remedy  which  may  be  provided  for  it.  Mr. 
Bickersteth  says,—"  I  conceive  there  are  many  unnecessary 
delays  which  take  place  in  the  Court  of  Chancery;  and 
omitting  the  consideration  of  the  unnecessary  litigation 
which  arises  from  the  imperfect  definition,  and  consequent 
uncertainty,  of  the  law  administered  by  the  Court,  I  con- 
ceive that  unnecessary  delay,  vexation,  and  expense  may  be 
ascribed  to  the  established  process  and  practice  of  the  Court; 
to  the  established  system  of  pleading:  and  to  the  established 
mode  of  obtaining  evidence.  The  causes  of  delay  to  which 
I  have  hitherto  alluded,  operate  during  the  preparation  of 
the  case  for  hearing  by  the  Court.  The  delay  which  hap- 
pens after  the  case  is  ready  for  hearing,  and  before  it  is 
heard,  and  a  decree  made,  appears  to  me  to  be  attributable 
to  the  Court."  The  examination  is  then  continued  at  very 
considerable  length  on  the  first  mentioned  causes  of  delay — 
that  is  to  say,  those  connected  with  the  constitution  and 
practice  of  the  Court.  It  is  impossible  for  us,  consistently 
with  our  limits,  to  describe  the  particulars  of  this  evidence. 
The  points  to  which  it  relates  are  extremely  multifarious, 
and  the  greater  part  of  them  of  so  technical  a  character,  that 
they  cannot  be  properly  understood  by  any  but  professional 
men.  The  answers,  however,  prove  not  only  that  the  witness 
is  more  perfectly  acquainted  with  the  most  minute  branches 
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of  this  part  of  the  law  than  any  other  of  the  persons  who 
have  been  examined,  but  that  he  has  investigated  the  subject 
in  a  sound  and  philosophical  manner,  and  that  he  labours 
under  none  of  that  superstitious  dread  of  alteration  which 
distinguishes  most  of  the  witnesses.  The  suggestions  which 
he  makes  for  simplifying  the  practice,  and  for  increasing  the 
velocity  of  the  proceedings  in  Chancery,  at  the  same  time 
that  their  expense  is  decreased,  deserve  unqualified  appro- 
bation; and  it  is  to  be  regretted  that  the  Commissioners, 
who  have  adopted  some  of  them,  did  not  incorporate  the 
whole  in  their  report. 

The  other  cause  of  delay  which  Mr.  Bickersteth  says  is 
attributable  to  the  Court,  the  Commissioners  handle  as  gin- 
gerly as  may  be.  They  postpone  it  until  this  witness's  last 
examination,  and  then  put  it  in  the  following  form  : — 

"  In  the  commencement  of  your  examination,  you  stated 
that  one  of  the  stages  in  which  great  delay  is  occasioned  to 
the  suitors,  is  in  the  stage  between  the  setting  down  the  cause 
and  the  hearing — that  is,  between  the  cause  being  ready  for 
hearing  and  the  hearing  V 

Answer. — "  I  think  that  in  many  cases  the  delay  which 
happens  in  that  stage  of  the  cause,  exceeds  the  amount  of  all 
the  other  unnecessary  delays  put  together;  and  it  is  a  delay 
of  which,  it  appears  to  me,  the  suitors  and  the  public  have 
great  reason  to  complain.  When  the  cause  is  prepared,  for 
hearing,  and  set  down  for  that  purpose,  I  conceive  that  the 
suitors  are  then  making  a  direct  demand  upon  the  Court  for 
justice,  and  that  every  unnecessary  delay  which  afterwards 
takes  place,  and  is  not  occasioned  by  the  parties  themselves, 
is  a  violation  of  the  laws,  which  forbid  the  delay  of  justice." 

With  this  answer  the  Commissioners  appear  to  be  fully 
content,  and  decline  to  ask  the  witness  any  questions  respect- 
ing the  other  cause  of  delay  which  he  mentioned,  viz.  that 
which  occurs  after  the  hearing,  in  making  the  decree. 

4  B 


The  whole  of  this  evidence  is  extremely  creditable  to  the 
character  as  well  as  to  the  talents  of  the  gentleman  hy  whom 
it  is  given.  There  are  many  other  witnesses  who  are  per- 
fectly competent  to  give  good  evidence,  and  many  who  have 
a  desire  to  give  as  good  evidence  as  they  con,  hut  we  see 
none  in  which  ability  and  honesty  are  united  in  so  remarkable 
a  degree  as  in  that  of  Mr.  Bickersteth. 

Mr.  Roupell  is  the  next  in  this  class  of  witnesses.  His 
evidence  is  just  what  might  have  been  expected  from  a  gen- 
tleman who  has  spent  the  best  32  years  of  his  life  in  the 
Court  of  Chancery, — acute  and  well-informed  on  all  points 
of  practice,  but  evidently  too  much  impressed  in  favour  of  a 
system  which  he  has  so  long  acted  under,  to  look  with  a  very 
favourable  eye  upon  any  considerable  alteration  which  may 
be  proposed  in  it. 
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Times.— October  11,  1826. 

The  Commissioners  appear  to  have  directed  their  inqui- 
ries with  great  minuteness  to  the  subject  of  bankruptcy. 
The  notorious  inefficiency  and  expense  of  the  present  mode 
of  administering  that  branch  of  the  laws  has  long  excited 
universal  complaints.  Something  has  been  done  by  the 
recent  condensation  of  the  statutes  respecting  it,  by  Mr. 
Courtenay;  but  the  root  of  the  evil  obviously  lies  in  the 
system,  and  in  the  manner  of  appointing  such  Commissioners 
as  are  now  employed  to  put  it  in  practice.  Upon  this  point 
the  Commissioners  under  this  report  have  examined  several 
witnesses,  all  of  whom  are  Commissioners  of  bankrupt  and 
barristers. 
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The  evidence  of  Mr.  Basil  Montagu  is  among  the  most 
useful,  and  contains  the  greatest  number  of  disclosures. 
The  information  which  it  affords  is  curious  and  useful.  Hjf 
says  plainly,  in  answer  to  a  question,  that  he  thinks  the 
tribunal  in  Guildhall,  for  conducting  bankruptcy  business, 
is  "  the  worst  constituted  in  the  country" — and  adds,  be- 
cause it  "  appears  to  me  to  administer  justice  with  great 
delay  and  great  expense;  and,  if  it  were  not  corrected  by 
the  Court  above,  he  should  say  the  minimum  of  justice." 
He  then  enumerates  the  evils;  the  uncertainty  of  decision, 
the  privacy  of  the  proceedings,  the  irregular  attendance  of 
commissioners,  and  their  decision  not  being  regulated  by  the 
majority.  He  is  asked  what  he  proposes  for  a  remedy,  and 
he  suggests,  that  instead  of  70,  there  should  be  six  Commis- 
sioners, to  whom  all  commissions  (if  there  is  any  necessity 
for  commissions  at  all  J  should  be  directed;  that  from  the 
decision  of  this  Court  of  Commissioners  there  should  be  an 
appeal  to  another  tribunal,  and  then,  in  the  case  of  any 
difference  of  opinion  (but  not  as  of  right),  a  further  appeal 
to  the  Lord  Chancellor.  He  recommends,  that  of  these 
new  Commissioners  one  should  have  the  power  to  act  for  the 
purpose  of  obviating  an  inconvenience  which  frequently 
happens  in  consequence  of  the  difficulty  of  obtaining  the 
attendance  of  three  who  now  form  a  quorum.  As  an 
instance  of  this  difficulty  he  mentions  the  following  curious 
circumstance  connected  with  the  case  of  the  late  Henry 
Fauntleroy: — 

"  During  the  course  of  last  summer  (1824),  a  commission 
of  bankruptcy  issued  against  the  banking-house  of  Marsh 
and  Co.  A  very  important  question  was  likely  to  arise, 
whether  the  Crown  was  not  entitled  to  the  whole  of  the 
property,  as  one  of  the  partners  of  the  house  was  likely  to  be 
convicted  of  forgery,  and  if  convicted  before  his  bankruptcy 
was  found,  there  was  an  opinion  in  the  profession  that  as 
the  Ring  could  not  be  tenant  in  common  with  any  person, 
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the  whole  property  would  belong  to  the  Crown;  but  of 
which  His  Majesty  would  not  have  any  power  to  dispose,  as 
in  the  city  of  London  it  belongs  to  the  sheriff.  It  was 
necessary  in  one  week  to  send  two  expresses  to  the  Lord 
Chancellor  in  Dorsetshire  to  prevent  the  agitation  of  this 
question;  and  to  my  knowledge  (for  I  was  in  the  room) 
the  bankruptcy  of  Henry  Fauntleroy  was  found  only  five 
minutes  before  12  o'clock  of  the  day  on  which  he  was 
tried,  and  this  was  very  much  in  consequence  of  the  inability 
to  proceed  before  Commissioners  in  London." 

Respecting  the  expense  which  the  administration  of  the  law 
in  bankruptcy  entails  on  the  country,  and  which,  be  it 
remembered,  comes  out  of  estates  already  insolvent,  this 
witness  has  some  useful  calculations.  Mr.  Miller  has  es- 
timated the  expenses  at  £23,000.,  which  is  correct  as  regards 
the  amount  of  the  Commissioners'  fees;  but  Mr.  Montagu 
says,  and  proves  pretty  satisfactorily,  that  the  whole  amount 
of  expenses  which  is  annually  incurred  in  administering  the 
bankrupt  laws  exceeds  £242,000. 

The  power  of  the  Commissioners  is  evidently  in  many 
cases  too  great  for  such  persons  to  be  trusted  with,  and  in 
others  too  little  for  the  purposes  of  public  justice.  Their 
authority  to  commit  is  one  which  ought  to  be  restricted,  be- 
cause exercising  it,  as  they  may  do,  in  private,  it  is  obvi- 
ously possible  that  it  may  be  abused,  and  it  is  too  probable 
that  the  reluctance  which  some  Commissioners  may  feel  to 
avail  themselves  of  so  dangerous  a  power  may  induce  them  to 
neglect  it,  when  it  might  be  usefully  exercised.  Connected 
with  this  point,  Mr.  Montagu  makes  some  very  just  animad- 
versions on  the  conduct  of  the  Commissioners  of  bankrupt 
generally,  and  particularly  respecting  those  of  the  notorious 
14th  list,  who  have  gained  the  unenviable  reputation  of  com- 
mitting to  prison  in  a  period  of  fifteen  years,  nearly  twice  as 
many  persons  as  all  the  other  thirteen  lists  put  together. 
Mr.  Montagu  mentions  the  flagrant  case  of  a  witness  whose 
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committal  to  prison  was  signed  by  a  Commissioner  who  was 
not  present  at  his  examination;  and  this,  not  because  the 
witness  had  prevaricated,  but  because  the  two  hours,  which 
was  all  that  the  Commissioners  thought  fit  to  give  up  to  this 
business,  had  expired.  The  learned  Counsel  says  very 
truly,  that  "  sucli  practice  durst  not  exist  if  the  proceedings 
were  public.  Intimations,"  he  says,  "  were  made  to  me, 
upon  which  I  am  ready  to  give  my  answers,  if  it  should 
appear  proper  to  propose  questions,  by  which  it  was  sup- 
posed, I  conceive,  that  I  should  not  notice  this,  as  I  did 
notice  it  to  the  Lord  Chancellor  in  public,  or  that  I  should 
not  notice  it  elsewhere:  but  Commissioners,  be  they  who 
they  may,  know  me  very  little,  if  they  imagine  I  shall 
suppress  any  truth  which  I  think  ought  to  be  communicated 
to  check  oppression,  and  to  protect  liberty  which  has  been 
violated."  Mr.  Robert  Grant,  the  Commissioner  who  is 
alluded  to  in  Mr.  Montagu's  evidence,  is  afterwards  exa- 
mined, as  it  should  appear  at  his  own  request,  for  the 
purpose  of  explaining  this  affair.  All  that  he  does,  however, 
is  to  cast  imputations  (of  the  justness  of  which,  as  the 
statement  is  purely  ex  parte,  we  can  give  no  opinion)  on  the 
witness  whom  he  committed,  and  to  leave  his  own  conduct 
as  much  without  excuse  as  it  was  before. 

Mr.  Roots,  Mr.  Ellison,  Mr.  Clayton,  and  Mr.  Glyn,  are 
examined  on  the  same  subject;  but  their  evidence  goes  only 
to  confirm  the  popular  objections  against  the  whole  of  the 
present  bankrupt  system,  and  the  proper  view  which  the 
Lord  Chancellor  himself  took  of  it  a  quarter  of  a  century 
ago,  when  he  said  it  was  "  as  great  a  nuisance  as  any  known 
in  the  land,  and  known  to  pass  under  the,  forms  of  its 
law." 

While  the  Commissioners  were  on  this  subject,  it  seems  a 
little  extraordinary  that  they  did  not  examine  Mr.  Impey, 
whose  name  has  been  so  frequently  before  the  public  on  the 
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subject  of  committals,  and  the  other  members  of  this  wi\ 
celebrated  14th  list. 

The  evidence  of  the  solicitors  and  officers  of  the  Court, 
which  contain  also  some  curious  and  useful  information, 
must  form  the  subject  of  future  notice. 


THE  CHANCERY   REPORT. 


Times.— October  27, 1826. 

The  evidence  of  the  attornies  who  practise  in  the  Court 
of  Chancery  is,  as  might  be  expected,  from  the  character  of 
those  persons,  extremely  useful  in  pointing  out  the  details 
of  the  system.  They  do  not  pretend  to  give  an  opinion 
upon  the  general  utility  and  expediency  of  the  institution, 
because,  perhaps,  it  has  not  occurred  to  them  that  these 
points  are  the  subject  of  any  doubt;  but  they  afford,  gene- 
rally speaking,  much  information  which  is  correct  and  useful. 
The  practical  inconveniences  they  perceive  more  immedi- 
ately and  nearly  than  any  other  persons  connected  with  the 
Court  of  Chancery ;  and  if  they  had  spoken  under  less 
restraint  than  they  seem  to  have  felt,  they  would  have  done 
more  towards  enforcing  the  necessity  of  some  remedy  than 
any  other  of  the  witnesses.  The  evils  in  which  the  Court 
of  Chancery  abounds  are  remote  and  numerous ;  they  lurk 
in  so  many  and  such  odd  places,  that  the  attornies  are  much 
more  likely  to  be  acquainted  with  them  than  the  multitude 
of  counsellors  which  the  commissioners  examined.  The 
ridiculous  awe  and  reverence  which  the  generality  of  soli- 
citors feel  towards  judges  and  leading  counsel  has  had  its 
weight  even  upon  the  most  intrepid  of  these  witnesses ;  and 
although  none  of  them  spare  the  clerks  in  Court,  or  any  of 
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the  underlings,  where  mention  is  made  of  abuses,  they  can- 
not bring  themselves  to  speak  of  the  Lord  Chancellor,  or 
his  delay,  as  freely  in  so  august  a  presence  as  they  do  else- 
where. 

Mr.  Vizard,  who  has  made  public  some  of  his  opinions 
respecting  the  Court  of  Chancery,  in  the  shape  of  a  pam- 
phlet, was  examined  by  the  Commissioners  at  great  length. 
His  complaint  against  the  present  system,  in  which  the 
interference  of  clerks  in  court  prevails,  is  that  that  inter- 
ference occasions  unnecessary  expense  and  delay.  The  first 
he  proves  by  showing,  that  the  Six  Clerks  do  nothing  for 
the  greater  part  of  the  fees  with  which  they  charge  the 
suitors,  and  that  what  they  do  might  be  dispensed  with; 
and  he  demonstrates  the  second  point,  by  showing  that  they 
take,  in  some  measure,  the  conduct  of  the  suit  from  the 
solicitor  who  ought  to  have  it,  and  thus  impede  his  progress. 
The  comparison  which  he  makes  between  a  suit  at  law  and  a 
suit  in  equity  is  a  fair  illustration  of  his  opinion  in  this 
respect. 

"  A  solicitor,  when  Vie  begins  a  Chancery  suit,  does  not  feel  that  he  has 
it  under  his  own  control,  and  under  his  own  management,  as  he  has  a  suit 
at  law  ;  a  suit  at  law  he  carries  on  without  the  necessity  of  any  other 
person  interfering  with  him ;  but  here,  according  to  the  practice  of  the 
Court,  there  are  delays  which  are  continually  thrown  in  his  way  by  others, 
that  tend  to  destroy  that  feeling  which  would  otherwise  carry  him  on  with 
much  more  zeal,  activity,  and  energy.  If  I  commence  a  suit,  if  I  serve  a 
writ  in  a  common  law  court,  I  file  my  declaration  immediately,  and  in  four 
days  I  am  entitled  to  call  for  a  plea.  I  begin  with  the  thing  as  a  thing  I 
am  immediately  and  constantly  to  work  on;  I  find  the  delays,  which  I 
know  must  take  place  in  getting  in  an  answer,  for  instance,  in  the  Court 
of  Chancery,  put  the  whole  subject  very  much  out  of  my  mind,  and  I 
always  find  it  inconvenient  to  take  it  up  again,  immediately,  when  the 
answer  comes  in,  after  a  lapse  of  from  six  to  twelve  months ;  1  consult 
my  own  convenience  more  in  taking  it  up  again,  than  I  should  have  done, 
if  I  could  have  prosecuted  it  at  once,  without  interruption  and  without 
delay.  The  same  observation  applies  to  all  the  stages  of  a  suit:  thus,  if 
1  am  for  the  defendant,  I  have  to  prepare  an  answer;  as  the  practice  of 
the  Court,  in  some  cat>es,  would  allow  of  roy  taking  nine  months  to  file 
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that  answer,  I  naturally  make  the  preparation  of  it  give  way  to  more  urgent 
calls.  If  I  file  a  plea  in  (he  King's  Bench,  I  can  immediately  rule  the 
plaintiff  to  reply  in  four  days;  if  I  file  an  answer  in  Chancery,  I  cannot 
make  the  plaintiff  move  again  for  nine  months,  when  he  may  take  a  step, 
merely  formal,  and  I  am  again  stopped  for  nine  months  more.  If  issue  be 
joined  in  the  King's  Bench,  in  a  term,  1  can  try  my  cause  at  the  sittings 
which  commence  on  the  day  following  the  term  ;  if  I  set  down  a  cause  for 
hearing  in  Chancery  in  a  term,  it  stands  appointed  for  the  following  term, 
but  a  much  longer  time  elapses  before  it  is  actually  heard.  Thus,  I  have 
now  causes  which  were  set  down  in  Easter  term,  1823,  before  the  Vice- 
chancellor,  which  are  not  yet  come  iuto  the  paper  for  hearing,  and  cannot 
new  be  heard  before  November  next.  1  am  told,  however,  that  the  arrear 
is  greater  than  heretofore,  on  account  of  the  additional  burden  thrown  on 
this  branch  of  the  Court,  in  consequence  of  the  illness  of  the  late  Master 
of  the  Rolls.  If  my  opponent,  after  his  Honour  has  pronounced  a  decree, 
should  choose  to  enter  an  appeal  to  the  judgment  of  the  Chancellor,  I 
should  consider  ray  cause  as  again  locked  up  for  five  years  and  upwards; 
for  appeals,  in  Which  1  have  been  concerned,  have  been  suspended  as  long. 
Petitions  and  interlocutory  motions  wait  months  for  a  hearing;  but  1  am 
told,  the  illness  of  the  late  Master  of  the  Rolls  has  also  deprived  the 
Chancellor  of  the  benefit  of  his  assistance  on  seal  days,  and  I  may  state 
also,  that  in  the  time  of  the  present  Chancellor,  I  believe  many  causes 
have  been  finally  disposed  of  on  motion,  without  the  causes  afterwards  going 
to  a  hearing.  If  the  Court  of  King's  Bench  make  a  rule,  the  attorney  gets 
that  rule  on  the  evening  of  the  day  it  was  made,  or  on  the  following  morn- 
ing; if  the  Court  of  Chancery  pronounce  a  decree,  a  solicitor  waits  many 
weeks  before  he  can  get  the  decree  to  proceed  upon.  In  the  King's  Bench, 
references  to  the  Master  do  not  frequently  occur,  except  for  taxing  costs; 
but  there  is  no  delay  occasioned  by  the  introduction  of  assistants,  and  no 
•waiting  for  copies  to  be  made  for  my  opponent;  I  make  out  my  bill  of 
costs,  deliver  a  copy  to  my  opponent,  appoint  a  time  for  the  Master,  and 
■when  1  attend  him  the  whole  matter  is  disposed  of.  The  delays  before  the 
Court  itself  may  be  unavoidable;  it  does  not  become  me  to  enter  into  that 
question ;  but  all  these  things  taken  together,  naturally  tend  to  produce  in 
the  mind  of  the  solicitor  a  hopelessness  of  being  able  to  arrive  at  any 
conclusion  to  his  suit,  and  want  of  that  active  spirit  which  pervades  all 
the  proceedings  at  common  law,  although  a  regard  to  his  own  interest 
alone,  in  furthering  the  receipt  of  the  heavy  costs  he  incurs,  must  operate 
as  a  great  spur  to  him  for  expedition." 

If.  is  obviously  impracticable,  for  man)"  reasons,  to  com- 
municate to   a   Chancery  suit   the   same  velocity  as  can  be 
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given  to  proceedings  at  law,  but  much  may  be  done  towards 
increasing  the  speed  of  Chancery  proceedings,  and  the  best 
way  of  effecting  this  seems  to  be  by  getting  rid  of  that  part 
of  the  machinery  which  is  unnecessary  and  cumberous. 

The  mode  in  which  examinations  of  witnesses  in  Chan- 
cery is  conducted,  has  always  been  objected  to,  not  only  on 
the  score  of  the  expense  attending  it,  which  is  monstrous, 
but  because  it  is  not  calculated  to  obtain  such  information  as 
is  necessary  for  the  purposes  of  the  suit.  Mr.  Vizard  states, 
that  the  present  method  appears  to  him  a  very  inefficient 
one,  and  gives  the  following  explanations  as  the  ground  of 
that  opinion : — 

"  A  regular  set  of  interrogatories  are  prepared  beforehand,  dressed  up 
in  such  language  that  I  have  often  found  it  exceedingly  difficult  to  render 
them  intelligible  to  the  witness:  those  interrogatories  are  prepared,  not 
to  meet  the  evidence  supposed  to  come  from  one  witness,  but  a  variety  of 
witnesses,  all  speaking  partially  to  the  same  point,  though  not  precisely  to 
the  same  ;  the  necessary  consequence  is,  that  a  witness  has  to  be  instructed 
by  the  solicitor  so  as  to  enable  h*m  to  understand  the  question,  and  in  part 
to  adjust  the  answer  he  has  to  give;  the  witness  is  then  examined  without 
the  presence  of  the  solicitor,  or  any  one  representing  the  parties,  or  any 
one  acquainted  with  the  circumstances  of  the  case,  to  see  that  all  the 
information  wanted  is  drawn  forth  j  the  necessary  consequence  of  that  is, 
that  the  witness  either  has  simply  to  answer  the  interrogatories  as  they  are 
read  to  him,  or  he  must  be  instructed  by  the  person  examining  him  ;  in  the 
one  case,  the  risk,  is  run  6f  having  an  imperfect  answer  ;  in  the  other,  it 
appears  to  me  very  improper  that  any  person  should  be  instructing  a 
witness,  particularly  in  the  absence  of  the  parties  concerned." 

The  other  points  in  Mr.  Vizard's  evidence,  and  particu- 
larly that  relating  to  the  proceedings  in  the  Master's  office, 
having  been  already  touched  upon  in  noticing  the  contents 
of  the  report,  and  all  that  need  be  said  on  them  is,  that  the 
evidence  of  the  solicitors  is  in  no  respect  at  variance  with 
the  complaints  made  by  every  other  person  examined  on 
this  subject.  Several  other  witnesses  speak  at  greater 
length  as  to  the  examination  of  witnesses,  particularly  in 
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the  country.  Mr.  Whitton,  an  old  and  very  respectable 
practitioner,  gives  some  minute  and  satisfactory  evidence 
on  this  head.     He  is  asked — 

"  Within  your  experience,  has  there  been  any  and  what  evil  arising  out 
of  sending-  commissions  into  the  country,  either  in  point  of  expense,  or  in 
point  of  delay,  or  in  point  of  execution? — As  to  all. 

"  Will  you  state  anything  that  occurs  to  you  upon  those  points? — It 
very  frequently,  I  think,  happens,  that  proper  persons,  or  the  most  fit  per- 
sons,  are  not  selected  to  conduct  the  examination.  There  is  a  very  serious 
expense  incurred  by  a  great  number  of  persons  being  brought  together, 
and  not  that  despatch  effected  which  would  be  most  desirable  in  such  cir- 
cumstances, and  of  course  that  creates  delay. 

"  With  reference  to  the  most  fit  persons,  do  you  think  it  would  be 
useful  that  the  commissioners  should  be  barristers  resident  in  the  country, 
or  that  certain  persons  should  be  expressly  nominated  as  general  exami- 
ners in  the  country,  by  the  Court? — Provincial  counsel. 

"  You  think  the  provincial  counsel  would  be  the  most  eligible  exami- 
ners?— I  do. 

"  Will  you  have  the  goodness  to  give  your  reason  for  that  ? — Because  I 
think  the  provincial  counsel  will  be  found  with  professional  talents,  habits, 
and  character,  that  will  answer  every  purpose  ;  and  there  cannot,  as  I  con- 
ceive, be  employment  for  fixed  commissioners  as  examiners. 

"  Do  you  not  think  that  in  many  parts  of  the  country  there  would  be  a 
difficulty  in  finding  a  sufficient  number  of  barristers  to  execute  the  duty 
of  commissioners? — I  think  there  may;  but  I  would  then  have  a  barrister 
as  the  chief  commissioner. 

"  Would  not  a  barrister,  as  a  quorum  commissioner,  generally  answer 
the  purpose? — Not  so  well  as  for  all  of  them  to  be  barristers ;  but  if  you 
cannot  obtain  three  or  two,  I  would  take  one. 

"  With  respect  to  the  expense  incurred  in  the  execution  of  country 
commissions,  would  it  not  be  useful  by  some  general  rule  to  limit  it?— 
The  great  expense  hitherto  has  been  incurred  in  the  feasting  at  the 
execution  of  the  commission;  and  although  you  may  limit  that  in  costs,  as 
between  party  and  party,  you  cannot  very  well  limit  it  as  to  the  commis- 
sioners, uaJess,  indeed,  an  allowance  in  money  was  substituted  for  refresh. 
roent6  to  the  commissioners  and  solicitors,  as  is  generally  done  with 
witnesses. 

"  You  have  said  that  another  evil  of  a  country  commission  is  the  want  of 
despatch  in  it;  would  you  suggest  any  rule  to  counteract  that  evil? — I 
thiuk  it  would  be  remedied  to  a  great  degree  by  the  appointment  of  such 
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commissioners  as  I  have  suggested,  because  I  think  their  character  and 
station  will  protect  the  parties.  I  presume  that  the  commissioners  will  be 
paid  proportionately  to  their  situation,  and  therefore  receive  larger  fees 
than  commissioners  hitherto  have  done;  and  I  conceive  that  the  parties 
will  still  be  greatly  benefitted  by  the  manner  in  which  their  business  will 
be  done,  and  the  despatch  that  will  be  afforded." 

This  is  the  more  to  the  purpose,  because  on  almost  every 
other  occasion  Mr.  Whitton  seems  very  little  disposed  to  find 
fault  with  the  actual  state  of  things.  He  sees  no  great 
delay,  and  not  much  mischief  in  what  there  is:  he  venerates 
the  judges  of  the  Court,  honours  the  masters,  bows  to  their 
clerks,  and  talks  affectionately  of  the  gentlemen  in  the  Six 
Clerks'  office.  In  short,  he  seems  to  be  upon  the  best  pos- 
sible terms  with  all  living  creatures  about  the  Court  of 
Chancery,  and  says,  as  most  likely  the  case  is,  that  he  has 
no  complaint  to  make  of  any  thing.  Whatever  may  be  the 
value  that  folks  will  attach  to  his  opinions,  there  can  be  no 
doubt  that  they  are  expressed  with  perfect  good  humour  to 
all  men. 

The  evidence  of  Mr.  Ralph  Barnes,  who  has  practised  as 
a  solicitor  for  the  last  22  years  in  the  city  of  Exeter,  points 
out  very  satisfactorily  the  evils  and  inconvenience  which 
attend  the  execution  of  country  commissions,  at  many  of 
which  he  has  assisted  in  the  character  of  Commissioner. 
This  witness  describes  in  a  very  intelligent  manner,  the 
course  which  is  pursued  with  witnesses,  and  the  objections 
which  attach  to  it.  The  questions  being  put  to  the  witness 
in  the  technical  phraseology  that  belongs  to  Chancery  pro- 
ceedings, discussions  frequently  arise  between  the  Commis- 
sioners themselves,  as  to  the  purport  of  the  answers,  which 
are  sometimes  carried  so  far  as  to  render  it  adviseable  that 
the  witness  should  quit  the  room  until  the  Commissioners 
are  agreed.  The  following  extract  from  Mr.  Barnes's  evi- 
dence will  show  the  inexpediency  of  the  prevailing  system 
of  examining  witnesses: — 
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"  Has  it  appeared  to  you,  from  your  experience  of  the  execution  of  such 
commissions,  that  the  mode  now  adopted  is  an  effectual  mode  for  eliciting 
truth  ? — -It  appears  to  me  entirely  deficient  in  that  quality,  because  the 
interrogatory  being  put  in  a  technical  way,  the  witness,  unless  of  a  supe- 
rior class,  generally  gives  his  answer  in  the  words  of  the  interrogatory, 
and  frequently  without  apparently  understanding  its  meaning.  It  appears- 
to  be  quite  deficient  in  cross  examination,  because  the  cross  interrogatory 
is  prepared  before  it  is  known  what  the  witness  has  sworn  in  chief;  and 
it  is  impossible,  without  knowing  the  words  of  the  witness,  and  the 
manner  in  which  his  evidence  is  delivered,  to  put  any  effectual  cross 
question. 

*'  From  the  solicitor  not  knowing  at  all  what  evidence  is  given  by  the 
witnesses,  has  it  occurred  to  you  to  observe  that  witnesses  are  frequently 
multiplied  to  the  same  point,  after  one  has  in  truth  proved  the  case? — As  a 
solicitor  cannot  know  what  any  witness  will  depose,  he  is  always  anxious 
to  produce  witnesses  enough  in  support  of  his  case,  and  frequently  multi- 
plies both  fhe  number  of  the  witnesses  and  the  interrogatories  to  which 
they  are  to  be  examined,  unnecessarily. 

"  The  Commissioners  understand  you  to  say,  that  the  technical  form  of 
the  interrogatory  produces  a  different  answer  to  what  the  witness  means 
to  give  ? — I  mean  to  say  that  a  form  of  words  being  presented  to  them, 
they  may  answer  in  that  form  of  words,  whereas,  if  the  question  was  put 
in  the  first  person  to  them,  they  would  give  their  answer  in  their  own 
words." 

Mr.  Barnes  is  asked  by  the  Commissioners  if  to  divest  the 
questions  of  technicality,  would  be  an  improvement,  and  he 
replies  "  certainly,  but  I  do  not  see  the  possibility  of  doing 
this  effectually,  unless  the  questions  are  discretionary  at  the 
moment;"  and  adds  in  another  place,  that  owing  to  the  man- 
ner in  which  questions  are  now  put,  and  their  inefficiency, 
cross-examinations  are  much  less  frequent  than  he  should 
have  supposed  necessary  for  the  justice  of  cases."  The 
statement  of  the  expense  attending  country  commissions,  as 
it  appears,  is  really  made  with  great  forbearance. 

'*  Is  the  execution  of  a  commission  in  the  country,  ordinarily  attended 
with  a  good  deal  of  expense? — It  is  generally  executed  at  a  tavern,  where 
the  four  commissioners  and  their  clerks,  and  the  solicitors  and  their  clerk*, 
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are  living  at  the  expense  of  the  parties ;  and  from  that  circumstance  ia 
attended  with  very  considerable  expense,  beyond  the  necessary  charge  of 
the  witnesses. 

"  Has  each  commissioner  a  clerk  of  his  own  ? — Yes. 

"  How  many  commissioners  generally  attend  ? — Four,  upon  every  com- 
mission 1  have  attended. 

"  Do  you  consider  fuur  as  absolutely  necessary  ? — The  law  requires  that 
there  should  be  two,  or  more. 

"  Does  the  examination  of  a  commission  occupy  much  time,  according 
to  the  present  mode  ? — It  occupies  a  great  deal  more  time  than  the  business 
when  done  appears  to  require. 

"  Are  you  aware  of  the  manner  in  which  the  commissioners  are  paid  ?— 
They  receive  each  two  guineas  a  day,  and  each  clerk  15s. 

"  Does  that  sum  per  day  allowed  to  a  commissioner,  and  allowed  to  his 
clerk,  include  his  expenses  whilst  he  is  attending  the  commission  ? — Cer- 
tainly not." 

Mr.  Barnes  states  that  the  great  evils  to  the  community 
arising  from  the  present  system  of  taking  evidence  is  the 
want  of  publicity,  and  that  applying  to  the  parties  in  a  suit 
is  the  inefficiency  of  the  evidence  when  obtained,  owing  to 
the  restricted  and  technical  shape  in  which  questions  are 
necessarily  put.  The  reason  given  in  the  answer  to  the 
following  question  must  be  perfectly  satisfactory: — 

"  Does  it  occur  to  you  from  your  experience  that  it  would  tend  to  the 
satisfaction  of  clients  in  the  country,  if  a  plan  could  be  devised  by  which 
the  examination  into  matters  of  fact  went  on  in  a  more  public  manner  ? — 
I  think  it  would  tend  greatly  to  their  satisfaction ;  the  great  evil  I  feel  as 
a  solicitor  is,  that  the  party  cannot  become  sufficiently  acquainted  with  the 
state  and  merits  of  his  case  during  its  progress  :  and  if  in  this  main  stage 
of  the  cause  the  merits  were  brought  out  in  public,  it  would  bring  the 
party  to  a  full  knowledge  of  the  case  on  both  sides,  and  might  frequently 
end  in  amicable  compromise  ;  at  all  events,  it  would  be  a  source  of  satis- 
faction to  the  party,  and  enable  him  to  conduct  the  case  to  an  end  accord- 
ing to  his  own  wishes." 

The  evidence  of  this  gentleman,  which  is  highly  useful  to 
the  object  of  the  commission  and  honourable  to  his  own 
professional  knowledge,  is  closed  by  the  following  question 
and  answer: — 
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w  Supposing  no  other  great  alteration  to  be  made  in  the  mode  of  exa- 
mining witnesses,  do  you  conceive  it  would  be  an  improvement  if  persons 
properly  qualified  were  appointed  in  different  parts  of  the  country  to  act 
as  the  examiner  does  in  London,  indifferently,  in  taking  evidence,  instead 
of  the  commissioners  named  by  the  respective  parties? — I  think  it  would 
be  a  considerable  improvement,  by  doing  away  the  objection  of  the  com- 
missioners being  named  by  the  parties,  and  insuring  competent  skill  for 
conducting  the  examination ;  for  the  commissioners  are  frequently  called 
upon  to  decide  upon  the  rules  of  evidence,  where  what  the  witness  says  is 
open  to  the  objection  of  being  hearsay,  or  matter  of  belief  only,  and  on 
various  other  points  of  the  law  of  evidence.  But  in  obviating  one  objec- 
tion it  would  be  open  to  another  j  the  party  would  lose  the  benefit  of  a 
commissioner  to  protect  his  interest,  whose  local  knowledge  enables  him 
to  watch  the  witness.  I  think  no  mode  of  interrogation  can  effectually 
draw  out  the  truth,  but  questions  put  successively  upon  the  previous 
answers,  and  resting  in  the  discretion  either  of  a  sworn  competent  exa- 
miner or  of  the  advocate  of  the  party  ;  and  as  no  such  discretion  can  be 
safely  trusted  to  be  exercised  in  private,  it  follows  that  such  examination 
ought  to  be  public." 

All  the  witnesses  who  have  been  examined  on  this  point 
concur  as  to  the  insufficiency  of  examinations  as  they  are 
now  taken,  and  Mr.  Plumer,  the  examiner,  submitted  a 
paper  of  suggestions  for  the  improvement  of  the  system, 
which  he  confirmed  by  his  evidence.  There  is  scarcely  any 
subject  within  the  range  of  the  Commissioner's  duty,  that 
was  more  important,  as  to  the  practice  of  the  court,  than 
this.  The  inconveniences  which  are  attached  to  it,  although 
they  are  not  very  familiar  to  the  public,  are  known  and 
complained  of  by  the  members  of  the  profession  with 
great  reason.  Every  one  who  has  spoken  or  written  on  the 
Court  of  Chancery,  has  pointed  out  this  as  an  object  of  ne- 
cessary amendment.  The  Judges  have,  from  time  to  time, 
admitted  the  evil,  and  regretted  that  they  had  no  power  to 
remove  it.  Lord  Hardwicke  and  Lord  Alvanley  have  ex- 
pressed themselves  very  strongly  respecting  it,  and  the  latter 
is  reported  to  have  said  in  the  Rolls  Court,  "  It  is  impossible 
io  sit  here  any  time  without  seeing,  that  a  viva  voce  exami- 
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nation  of  witnesses  is  much  more  satisfactory  than  depositions, 
where  a  possibility  of  doubt  can  be  raised;  and  if  ever  a 
case  required  a  viva  voce  examination,  this  is  one."  With 
the  knowledge  that  this  is  the  universal  opinion  of  every  one 
who  has  thought  upon  this  subject,  and  after  seeing  how 
strong  a  case  the  witnesses  of  every  description  make  on  this 
particular  point,  it  is  difficult  to  imagine  why  the  Commis- 
sioners have  not  thought  proper  to  remedy  defects  so  uni- 
versally acknowledged.  All,  however,  that  they  think  fit  to 
do  is  to  recommend  some  insignificant  alterations  in  the 
practice  of  the  London  examiners'  offices,  and  some  regu- 
lations respecting  the  expenses  of  country  commissioners, 
which  fall  so  far  short  of  the  evil,  that  they  can  hardly 
be  felt  in  the  way  of  relief. 
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Among  the  attornies,  who,  from  respect  to  the  Court  and 
the  authorities,  have  omitted  to  speak  out,  Mr.  James  Lowe 
is  not  to  be  included.  His  evidence  is  given  with  so  little 
restraint  or  forbearance,  that  it  may  reasonably  be  called 
excessively  impudent,  and  if  the  manner  in  which  it  was 
delivered  was  as  offensive  as  it  seems  to  be  on  paper,  the 
wonder  is,  that  the  Commissioners  bore  with  him  at  all. 
Still  it  is  useful,  and  points  out  some  abuses,  which  if  they 
had  been  stated  in  a  more  decent  and  becoming  manner, 
would  perhaps  have  had  more  attention  at  the  hands  of  the 
Commissioners  than  they  appear  to  have  received.  Mr. 
Lowe  seems  to  be  a  kind  of  Cobbett  in  his  way,  and  to  think 
that  talking  big,  and  always  about  himself,  is  the  way  to 
ensure  respect.     He  has  been,  it  is  said,  for  some  years  past, 
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the  terror  of  the  underlings  of  the  Court  of  Chancery,  whom 
he  has  frightened  into  such  subjection  and  obedience,  as 
makes  him  the  envy  of  all  less  emphatic  practitioners.  The 
Lord  Chancellor,  who  is  always  particularly  civil  to  every 
one  who  bullies  him,  loads  Mr.  Lowe  with  marks  of  his 
consideration  whenever  the  opportunity  offers ;  and  these 
successes  seem  to  have  inflated  the  gentleman's  vanity  to  so 
immoderate  a  size,  that  he  is  beyond  all  endurance.  His 
notions  about  the  Court  of  Chancery  are  blundering  and 
indistinct,  but  he  possesses  that  knowledge,  which  a  man 
must  needs  get  in  nearly  half  a  century's  practice,  and  even 
his  effrontery  is  sometimes  amusing.  He  sets  out  with 
saying,  that  he  thinks  the  ancient  practice  of  the  Court  was 
perfect,  but  that  modern  innovations  have  crept  in,  by  which 
great  delay  and  expense  to  the  suitors  are  occasioned.  It  is 
impossible  to  tell  what  he  means  by  the  ancient  practice  of  the 
Court,  or  to  what  particular  period  he  refers,  in  speaking  of  a 
system  of  practise  which,  from  its  institution  to  the  acces- 
sion of  the  present  Chancellor,  was  frequently  altered  and 
sometimes  mended.  As  we  guess,  however,  it  is  to  the 
innovations  of  the  Six  Clerks  that  he  particularly  alludes, 
and  if  hating  them  be  a  virtue,  then  Mr.  Lowe  is  a  very 
worthy  man,  for  he  carries  on  the  war  against  them  al 
cuchillo.  Scarcely  a  page  occurs  in  which  he  does  not  say 
they  ought  to  be  utterly  abolished;  and  if  the  sincerity  of 
any  part  of  his  testimony  can  be  doubted,  it  certainly  is  not 
this.  He  gives  a  romantic  history  of  the  origin  of  those 
functionaries,  showing  how  they  insinuated  themselves  into 
offices  which  did  not  belong  to  them;  how  they  are  by  no 
means  officers  of  the  Court;  how,  after  various  changes, 
they  are  at  present  "  upset;"  and  hew  Mr.  Lowe  thinks 
**  that  they  do  not  know  much  of  the  business  or  course  of 
the  Court."  He  says  plainly,  that  he  thinks  they  are 
nuisances,  and  occasion  a  most  unnecessary  expense. 
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In  one  of  the  numbers  of  the  Spectator  there  is  an  amu- 
sing account  of  the  dissection  of  a  beau's  brain;  Mr.  Lowe's 
evidence  is  not  a  less  curious  exposition  of  the — what?  — 
the  heart,  or  the  brain,  or  the  conscience,  if  one  might  say 
so,  of  an  aged  London  solicitor.  In  one  place  he  says — "  I 
never  like  any  thing  so  much  as  to  see  a  defendant's  answer 
a  good  deal  scratched  out  between  the  time  of  the  engross- 
ment and  the  swearing,  because  then  I  know  where  he  is 
pinched  with  the  questions  put  to  him,  and  I  find  that  excep- 
tions will  lie  there  if  taken,  or  amendments  be  made  with 
good  effect."  In  another,  talking  of  the  practice  of  fre- 
quently amending  bills,  for  which,  as  he  very  truly  says,  he 
has  been  much  abused,  he  has  this  passage — "  It  frequently 
happens  that  it  is  necessary  to  scrape  the  defendant's  conscience 
by  continuing  to  amend  the  bill.  I  have  amended  a  bill 
against  one  of  the  first  merchants  in  the  city  of  London 
three  times  in  one  of  the  plainest  cases  that  ever  was;  for 
that  I  was  very  much  abused;  at  last  he  could  not  evade  the 
questions  put  to  him,  and  paid  my  client  the  thousand  pounds 
in  dispute;"  and  Heaven  knows  that,  to  a  man  with  whom 
money  was  not  an  object,  it  might  be  well  worth  his  while 
to  do  so.  What  are  £1,000.  compared  with  having  to  an- 
swer three  amended  bills  in  Chancery. 

The  reason  he  gives  for  disapproving  the  suggestion  that 
bills  should  be  verified  by  affidavit,  is  of  the  same  com- 
plexion : — 

"  Because  a  man  never  understands  bis  case,  until  be  sees  what  bis 
opponent  says  :  tbenbe  states  many  matters  wbich  were  in  bis  knowledge 
before,  but  wbich  I  should  think  it  wholly  immaterial  to  state  in  tbe  first 
instance  :  we  file  very  frequently  (having  a  very  good  case)  wbat  is  called 
a.  fishing  bill ;  I  should  believe  all  the  facts  stated  in  such  a  bill  to  be 
true,  because  my  client  tells  me  so,  and  I  have  reason,  from  documents  or 
otherwise,  to  believe  it  to  be  so:  I  put  my  client's  case  as  I  believe  it  to 
be,  but  subject  to  correction  and  amendment,  if  it  afterwards  turns 
out,  upon  seeing  the  defendant's  answer,  that  there  is  a  new  case  to  be 
made." 

4    D 
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Mr.  Lowe's  objection!  to  the  Examiner's  Oitice  are  quite 
as  strong  as  those  of  any  other  of  the  witnesses;  but,  with 
the  extraordinary  cunning,  which  is  his  strongest  character- 
istic, he  avoids  a  difficulty  too  great  for  him  to  cope  with. 

"  Do  you  avoid  going  before  the  examiner  whenever  you  can? — Cer- 
tainly; and  that  is  one  of  the  reasons  that  I  amend  my  bills;  I  get  from 
the  defendant,  by  answers,  all  the  facts ;  the  practice  of  the  Court  of 
Chancery  is  yet  good,  even  badly  as  it  may  be  administered  just  now  by 
the  inferior  officers  (not  meaning  to  apply  any  thing  I  say  to  the  higher 
officers  of  the  Court,  and  I  have  done  every  thing  I  can  to  prevent  any 
tiling  of  that  kind.)  I  look  upon  it,  that  in  the  practice,  even  as  at  pre- 
sent administered,  injustice  seldom  prevails  in  the  Court  of  Chancery;  if 
a  solicitor  knows  what  he  is  about,  he  makes  a  defendant  at  last  tell  the 
truth. 

"  Are  the  examinations  well  taken  by  the  examiner,  when  they  are 
taken  ? — I  have  not  an  opportunity  of  knowing  perfectly,  and  I  had  rather 
not  give  an  opinion.  I  am  a  man  of  great  business,  and  am  obliged  to  do 
my  business  by  gentlemen  in  my  office.  At  this  time  I  can  only  state  the 
case  of  *  Brown  v.  Tastet,'  and  an  instance  of  impertinence  being  struck 
out  of  an  examination  of  a  witness  in  a  cause  *  Cooke  v.  Hentey  ;'  and  I 
do  not  know  how  to  get  the  costs  of  that  impertinence  paid,  without  vex- 
ing the  examiner:  it  was  in  my  office,  but  I  had  not  much  to  do  with  it 
myself,  I,  however,  believe  the  depositions  are  shockingly  taken. 

"  What  ground  have  you  for  believing  that? — I  avoid  the  offence  if  I 
can;  1  know  the  time  when  it  was  like  making  affidavits.  I  think  it  is  a 
terrible  way  of  taking  them  now. 

"  Have  you  heard  much  complaint  of  it  among  solicitors? — I  am  not 
much  in  the  habit  of  conversing  with  solicitors." 

A  good  deal  of  the  merit  which  Mr.  Lowe  means  to  claim 
for  himself  in  the  last  answer  (and  from  which  we  do  not 
wish  to  detract)  depends  upon  its  being  optional  or  of  neces- 
sity with  him.  He  disapproves  of  the  Examiner's  Office 
altogether,  and  doubts  the  utility  of  examining  witnesses  at 
all.  LTpon  this  occasion  he  relates  another  anecdote,  which, 
as  he  thinks,  tells  very  much  in  his  favour.  The  Commis- 
sioners ask — 

"  Is  it  not  beneficial,  for  the  purpose  of  perpetuating  the  testimony  of 
those  witnesses? — 1  should  think  not  myself;  because  when  a  man  is  dead, 
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his  hand-writing  is  probably  much  hotter  evidence  than  he  himself  would 
have  been,  if  he  had  been  alive.  1  remember  a  cause  I  tried  at  Lancaster, 
which  lasted  two  days.  It  was  on  a  will  made  in  Ireland;  Messrs  Wat- 
kins  and  Cowper,  of  Stone-buildings,  very  ingenious  men,  were  solicitors 
on  the  other  side.  An  issue  was  directed  as  to  the  validity  of  the  will; 
they  went  on  and  examined  their  Irish  witnesses;  I  joined  in  the  commis- 
sion, and  prepared  as  if  I  intended  to  meet  them  in  Ireland,  but  my  com- 
missioners did  not  attend;  they  therefore  examined  their  witnesses  ex 
parte;  the  depositions  were  published,  and  before  the  cause  was  tried  I 
got  a  copy  of  their  depositions,  and  met  them  at  Lancaster  assizes  in  a 
way  in  which  I  never  could  have  met  them,  if  1  had  not  known  what  they 
meant  to  prove:  and  we  got  a  verdict  in  two  days,  and  set  aside  this  Irish 
will.  It  really  does  mischief  examining  witnesses  either  in  good  or  bad 
causes  of  that  nature.  I  consider  that  1  got  that  estate  very  honestly  fcr 
my  clients,  but  still  by  my  own  ingenuity." 

This  gentleman's  enmity  against  all  the  officers  of  the 
Court  makes  him  sometimes  a  good  witness  for  the  purposes 
of  the  inquiry ;  and  what  he  states  respecting  the  practice  of 
the  Registrars  is  more  to  the  purpose  than  any  other  evi- 
dence in  the  Report : — 

"  After  a  decree  or  order  has  been  pronounced,  do  you  find  any  incon- 
venient delay  in  obtaining  either  decree  or  order  from  the  registrar  ? — It 
is  impossible  to  get  it  without  being  on  good  terms  with  him  ;  and  when 
we  are,  it  is  very  badly  drawn  up.  The  registrars  appear  to  me  to  Have 
now  lost  the  talent  of  drawing  up  decrees. 

"There  is  much  inconvenience  in  obtaining  the  decree  or  order? — No 
doubt  about  it. 

"  What  do  you  mean  by  being  on  good  terms  with  the  registrar  ? — 
Taking  office  copies. 

"  Is  that  found  to  cement  the  friendship  of  the  registrar  and  the  soli- 
citor?— So  much  so,  that  in  a  case  in  which  a  client  of  mine  was  inter- 
ested, *  Robson  against  Cameron,'  heard  at  the  Rolls,  the  bill  was  filed  on, 
the  14th  of  April,  1823,  the  answer  was  put  in  the  next  day,  the  decree 
followed  on  the  21st  of  the  same  month,  and  then,  in  a  very  short  time, 
the  decree  was  passed,  entered,  and  in  the  Master's  office,  as  I  believe. 
Such  expedition  can  only  be  obtained  by  favourites. 

"  Is  it  not,  in  point  of  fact,  customary  to  ask  for  office  copies  of  the 
decree,  for  the  express  purpose  of  obtaining  the  minutes? — That  depend** 
entirely  upon  the  party  :  there  arc  various  ways  of  getting  civility  ;  oi.e 
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may  get  it  for  money,  another  by  favour,  and  another  from  fear:  if  I  go 
and  ask  for  a  thing,  I  very  frequently  have  it.  I  am  pretty  liberal  in 
taking:  office  copies  too  ;  I  seldom  find  any  difficulty  in  that  way  ;  1  do  not 
profess  to  take  an  office  copy  to  expedite  my  business. 

"  But,  in  point  of  fact,  you  take  office  copies? — I  do. 

"  Do  you  ever  take  them  when  they  are  not  wanted? — They  are  never 
wanted ;  it  is  quite  idle  to  think  that  an  office  copy  is  wanted  ;  I  speak 
generally. 

"  Are  there  not  positive  orders  of  the  Court  against  the  registrars  re- 
quiring any  parties  to  take  them? — I  do  not  know  what  those  orders  may 
be  j  I  do  not  pay  much  attention  to  lhat  order  j  1  have  read  the  orders  of 
the  Court. 

"  Is  the  order  of  Lord  Hardwicke,  which  declares  that  the  registrars 
are  not  entitled  to  be  paid  for  copies,  unless  such  copies  are  required  by 
the  parties,  observed  or  not  in  the  registrar's  office? — They  are  always 
required  by  the  parties 

"  Are  they  required  by  the  parties,  in  consequence  of  the  difficulty 
which  the  parties  would  have  in  obtaining  orders  or  decrees? — No,  I  do 
not  ihink  they  are,  for  the  reason  1  have  given.  We  are  in  the  habit  at 
Home  of  doing  as  they  do  at  Rome  j  we  know  that  we  must  in  some  mea- 
sure take  those  copies,  though  they  are  wholly  useless. 

"  Do  you  think  that  a  decree  would  take  a  longer  time  in  being  delivered 
out,  if  llie  parties  were  resolutely  to  refuse  to  take  those  copies? — It 
would  be  quicker,  of  course,  because  there  would  be  less  time  occupied 
in  writing  the  copies. 

"  Are  not  the  copies  now  taken  for  the  purpose  of  conferring  a  benefit 
upon  the  registrar? — Entirely  so;  nothing  else. 

"  Do  the  registrars  expect  the  parties  to  take  those  copies  ? — They  do 
not  take  money,  but  the  office  copy  is  the  registrar's  hood 

"  Does  not  a  very  considerable  and  unnecessary  time  frequently  elapse 
between  the  making  of  the  order  or  decree,  and  the  carrying  it  into  the 
Master's  office  ? — Only  what  is  occasioned  by  the  registrar's  delay." 

There  are  some  odd  sayings  in  different  parts  of  this  soli- 
citor's evidence,  which  have  a  curious  effect  on  paper,  and 
which  he  probably  meant  to  be  very  striking.  For  example, 
he  says  he  never  drew  a  bill,  the  contents  of  which  he  was 
not  ready  to  swear  to,  and  that  Mr.  Shaddick  was  a  good 
clerk  in  Court  when  he  was  a  lunatic,  and  several  similar 
assertions,  which  may   be    true  enough,  but   which    never- 
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the  leas  do  not  prove  any  thing  relative  to  the  matter  in 
question.  A  eertain  aptitude  at  swearing  may  be  a  matter 
of  taste,  or  of  constitution,  and  from  what  Mr.  Lowe  says 
of  the  Clerk  in  Court,  a  lunatic  would  do  just  as  well  as 
another. 

The  evidence  of  Mr.  Forster  is  of  a  totally  different  cha- 
racter. This  gentleman,  who  has  retired  for  the  last  ten 
years,  from  perhaps  the  best  and  most  extensive  practice  in 
London,  appears  to  possess  all  the  qualifications  necessary  to 
make  his  depositions  valuable.  With  a  perfect  knowledge 
of  all  that  belongs  to  his  professional  duties,  his  mind  is  cul- 
tivated, and  his  habits  of  thinking  refined  and  enlarged. 
He  is  quite  aware  of  the  numerous  evils  which  abound  in  the 
Court  of  Chancery,  very  earnest  in  his  endeavours  to  remedy 
them,  and  points  out  very  clearly  the  means  by  which  he 
thinks  the  amelioration  ought  to  be  effected.  He  does  all 
this,  however,  in  a  manner  very  different  from  the  coarse  and 
bullying  tone  which  Mr.  Lowe  has  adopted,  and,  excepting 
for  the  purpose  of  contrast,  there  is  no  reason  why  these  two 
gentlemen  should  be  mentioned  together.  In  speaking  of 
the  Six  Clerks,  of  whose  uselessness,  as  they  are  at  present 
constituted,  Mr.  Forster  has  no  doubt,  he  says,  this  opinion 
is  concurred  in  by  all  the  professional  men  of  any  note  with 
whom  he  has  conversed.  The  following  question  and  answer 
then  occur  : — 

"  With  reference  to  the  Six  Clerics  ;  did  the  gentlemen  you  mention 
concur  with  you  in  the  propriety  of  their  abolition  as  officers  of  the  Court  ? 
— Yes ;  but  I  think  the  word  abolition  is  of  too  wide  an  extent  as  applied 
to  them,  because  to  abolish  their  situation  is  quite  unnecessary,  and  cer- 
tainly would  be  a  very  unbecoming-  proposition  on  our  part ;  all  that  wo 
desire  is,  that  the  solicitors  may  be  at  liberty  to  practise  without  their 
intervention,  leaving  them  all  their  character  of  solicitors  and  clerks  in 
Court :  and  they  would  have  great  business  independently  of  that  pro- 
posed to  be  withdrawn,  because  many  country  solicitors,  and,  probably, 
many  remotely  lesident  town  solicitors,  would  choose  to  employ  them  in 
preference  as  their  agents." 
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Notwithstanding  that  Mr.  Forster's  evidence  is  given  in  a 
courteous  and  gentlemanly  manner,  it  does  not  evince  the 
least  disposition  to  soften  down  or  shrink  from  any  of  the 
really  objectionable  parts  of  the  system.  The  length  of 
pleadings,  the  system  of  pleading,  the  practice  in  the  different 
offices,  and  particularly  in  those  of  the  Masters,  and  the 
manner  of  taking  evidence,  are  commented  upon  with  the 
greatest  fairness.  The  documents  which  Mr.  Forster  fur- 
nished the  Commissioners  with  on  the  subjects  of  evidence, 
an  Infants'  Court,  a  Charity  Court,  Bankruptcy  and  Lunacy, 
and  which  are  printed  in  the  appendix  C,  are  among  the 
most  valuable  papers  belonging  to  the  Report.  With  the 
following  extract  from  one  of  the  questions,  and  the  answer 
to  it,  in  which  Mr.  Forster  expresses  his  opinion  of  the  effect 
of  Chancery  suits,  as  the  Court  is  now  constituted,  we  close 
the  notice  of  his  evidence  : — 

"  In  the  present  state  of  the  procedure  of  the  Court  of  Chancery,  do 
you  think  that  the  conduct  of  a  Chancery  suit  is  a  very  desirable  thing,  as 
a  matter  of  business,  for  a  respectable  solicitor  ? — I  have  stated  my 
opinion,  but  I  repeat  it.  In  the  case  of  an  adverse  suit,  where  all  the 
tricks  of  delay  that  a  man  can  avail  himself  of  by  the  habits  and  practice 
of  the  Court,  are  to  be  expected,  I  for  one  should  have  infinitely  rather 
declined  than  have  undertaken  such  a  suit  j  I  have,  on  the  part  of  a  com- 
pla'snant,  in  many  instances  advised  the  submission  to  a  disadvantageous 
compromise,  and  even  the  entire  abandonment  of  a  well-founded  claim, 
rather  than  attempt  such  a  vain  pursuit." 

"  A  great  deal  of  the  business  of  the  Court,  and  the  chief  part  done  by 
the  present  house  of  my  name,  chiefly  consists  of  proceedings  in  the  Court  of 
Chancery  of  an  amicable  nature  ;  family  concerns,  in  which  the  circum- 
stances I  have  described  do  not  exist.  In  these  cases  proceedings  may  be 
conducted  with  great  expedition  by  consent,  but,  I  must  add,  with  lament- 
able expense.  For  great  estates  and  great  fortunes  there  is  no  security  so 
good,  and  no  trustee  so  safe,  as  the  Court  of  Chancery,  but  to  little  for- 
tunes it  is  ruin.  There  is  a  great  difference  in  the  different  species  of 
business  that  come  under  the  cognizance  of  the  Court." 

Mr.  Leake,  the  member  for  Malmesbury,  has  also  given 
very  satisfactory  evidence,  and  has  furnished  the  Commis- 


575 

sioners  with  dissected  bills  cf  costs,  in  which  the  payments  to 
different  officers  of  the  Court  are  marked,  and  by  which  it 
appears  that  the  greater  part  of  the  expense  in  Chancery 
suits  is  occasioned  by  the  enormous  amount  of  those  payment* 
— a  fact  which  cannot  be  too  generally  understood,  when  the 
question  of  reducing  the  expense  at  which  justice  is  admi- 
nistered to  the  public  is  discussed. 


THE  CHANCERY   REPORT. 


Times.— December  27,  1826. 

The  only  remaining  division  of  evidence  under  this  com- 
mission which  remains  to  be  noticed,  is  that  furnished  by  the 
officers  of  the  Court  of  Chancery  :  among  these*  that  of  Mr. 
Vesey  appears  the  most  remarkable.  He  is  the  only  one  of 
the  Six  Clerks  whom  the  Commissioners  thought  fit  to  exa- 
mine ;  and  the  account  he  gives  of  the  duties  which  he  and 
his  colleagues  perform  for  the  large  emoluments  they  receive* 
is  extremely  ludicrous.  He  says,  that  the  duties  consist  in 
filing  the  records,  entering  them,  certifying  to  the  Court  re- 
specting them,  signing  copies,  and  preserving  the  records. 
Now,  for  the  discharge  of  these  functions  each  of  the  clerks 
receives  £885.  a  year,  which  Mr.  Vesey  mentions,  besides 
other  emoluments  that  he  only  hints  at.  The  general  opinion 
is,  that  the  office  of  Six  Clerk  is  worth  £2,000.  a  year,  and  if 
this  be  any  thing  like  the  truth,  the  witness  has  failed  in  can- 
dour, to  say  the  least.  But  if  he  only  receives  £885.  a  year 
for  these  laborious  duties,  most  people  will  think  he  and  his 
partners  are  pretty  well  remunerated  ;  and  when  it  is  remem- 
bered that  a  few  years  ago  their  care  of  the  records  was  so 
great  that  a  considerable  quantity  of  the  documents  in  their 
custody  was  stolen  and  sold  for  waste  paper,  and  when  the 
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Court  has  held  that  they  are  not  responsible  for  the  correct- 
ness of  the  copies  which  they  sign  and  take  fees  upon,  they 
will  feel  disappointed  that  the  Commissioners  have  not  done 
something  towards  ridding  the  suitors  of  such  useless  arid 
expensive  personages.  The  pains  which  Mr. '  Vesey  takes  to 
make  what  he  calls  the  duties  of  his  office  appear  very  im- 
portant are  truly  pitiable,  but  the  fairest  way  of  showing  this 
seems  to  be  by  extracting  his  own  words.  The  Commissioners 
ask  whether  it  is  not  necessary  that  officers  should  be  em- 
ployed in  whom  the  Court  can  repose  confidence ;  he  re- 
plies "  certainly,"  and  the  examination  then  proceeds  as 
follows: — 

"  Have  the  goodness  to  say  on  what  principle  or  in  what  manner  those 
duties  are  distributed  anions  the  six  clerks? — They  divide  them  two  months 
in  the  year  to  each  ;  each  clerk  takes  two  months  in  the  year  for  constant 
attendance  daily  during1  office  hours. 

"  The  whole  duty  is  done  by  that  clerk  during  the  two  months  of  his 
attendance? — It  is. 

"Each  clerk  has  but  two  months' occupation  in  the  year? — 7>ut  two 
months  regular  attendance;  but  the  six  clerks  meet  always  in  term  fre- 
quently, for  any  occasional  business  that  may  arise ;  and  when  there  is  a 
press  of  business,  they  assist  each  other:  frequently  the  whole  of  the 
business  cannot  be  got  through  in  one  day. 

"  Of  what  nature  is  that  occasional  business  which  requires  their  meet- 
ing together  ? — Frequentij'  they  have  to  consider  questions  of  practice  that 
arise  in  the  course  of  the  duty  above  stairs,  where  the  six  clerk  in  attend- 
ance wishes  not  to  be  responsible  for  any  question  which  arises  without 
consultation  with  the  others. 

"  How  can  any  question  arise  on  matters  so  simple  as  those  you  have 
stated? — They  are  not  entirely  of  that  simple  nature:  there  sometimes 
arises  a  good  deal  of  difficulty,  particularly  with  respect  to  answers,  with 
respect  to  the  propriety  of  the  jurat,  the  propriety  of  the  engrossment, 
the  manner  in  which  it  is  engrossed  :  we  have  been  frequently  pressed  to 
file  bills  and  answers  which  it  is  thought  are  not  engrossed  in  a  proper 
manner. 

"  Are  not  those  questions  all  of  very  easy  solution,  and  such  as  any  one 
man  of  tolerable  experience  may  decide  for  himself? — Yes,  that  as  to  the 
engrossment,  the   parchment,  and  the   manner  in  which  the  pleading  is 
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engrossed,  certainly ;  but  there   are  several  other  questions  which  may 
arise,  which  I  cannot  specify  particularly  at  this  instant. 

"  Have  the  goodness  to  state  any  one  case  of  difficulty  which,  in  your 
recollection,  has  required  the  deliberation  of  the  whole  body  of  clerks?— 
1  cannot  immediately  state  an  instance  ;  but  questions  have  frequently 
arisen,  upon  which  we  have  had  very  considerable  doubt." 

It  is  difficult  to  imagine  what  can  be  the  instances  of  consi- 
derable doubt  which  occur  so  frequently,  and  which  yet 
Mr.  Vesey  is  unable  to  state;  but  such  is  the  fact  he  has 
deposed  to  before  the  Commissioners.  He  afterwards,  at  the 
close  of  his  examination,  and  when,  as  we  suppose,  he  had 
had  time  for  research,  discovers  that  between  1814  and  the 
period  of  his  examination,  some  instances,  in  all  about  ten, 
had  occurred  in  which  pleadings  had  been  rejected,  or  taken 
off  the  file,  for  some  technical  inaccuracy  in  the  heading  of 
them.  So  intense  is  his  application  to  the  duties  of  his 
office,  that  even,  for  this  information,  he  is  indebted  to  "  the 
principal  clerk  in  the  office,  Mr.  Roberts,"  who,  it  seems, 
drew  up  the  paper  from  which  Mr.  Vesey  made  this  state- 
ment to  the  Commissioners. 

Until  we  arrived  at  the  evidence  of  Mr.  Vesey,  we  felt 
some  surprise,  that  for  the  sake  of  decency,  and  to  keep  up 
an  appearance,  if  nothing  else,  of  fair  dealing,  the  Commis- 
sioners had  not  thought  fit  to  examine  some  other  of  the 
persons  who  hold  useless  and  lucrative  offices  about  the 
Court  of  Chancery.  An  inquiry  into  the  causes  of  delay 
and  expense  could  hardly  seem  to  be  conducted  without 
evidence  so  germane  to  the  matter  as  this;  but  when  we  find 
the  way  in  which  this  flower  of  the  Six  Clerks,  the  very  pet 
of  the  place-men,  breaks  down  under  their  hands,  we  won- 
der no  longer  that  he  was  their  first  and  last  witness  of 
that  class. 

But  for  this  untoward  accident,  we  might  perhaps  have  had 
some  information  respecting  the  Cursitor's  office,  where  24 
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persons  hold  places  which  produce  to  them  between  £200.  and 
£1,200.  a  year,  and  which  they  discharge  hy  deputy  in  the 
very  teeth  of  an  article  of  their  charter  which  forbids  their 
doing  so.  We  might  have  learned  something,  also,  respec- 
ting the  number  and  emolument  of  the  appointments  in  the 
gift  of  the  Lord  Chancellor,  the  persons  upon  whom  they 
have  been  bestowed,  and  the  duties  which  belong  to  those 
appointments.  The  public  would  then  have  been  enabled  to 
form  a  correct  judgment  as  to  the  cause  of  some  of  the 
evils  they  complain  of;  the  King  might  have  had  it  at  his 
option,  at  least,  whether  he  would  keep  up  such  a  set  of  ofli- 
cers,  and  the  Commissioners  would  have  obeyed  (as  now 
they  have  neglected)  that  part  of  his  commission  which 
directed  them  to  inquire  into  "  the  means  by  which  the  ex- 
pense attending  the  proceedings  in  Chancery  could  be 
abridged  usefully  to  the  suitors." 

The  Commissioners  have  examined  some  persons  who  hold 
oflices  In  the  Court  of  Chancery,  but  they  have  been  careful 
in  selecting  (with  the  single  exception  of  Mr.  Vesey)  such 
of  them  as  really  do  some  work  for  the  fees  which  they 
receive.  They  examine  deputy-registrars,  but  not  the  prin- 
cipals; and  the  questions  are  shaped  so  as  to  show  that  the 
former  have  very  laborious  duties  to  perform,  for  which 
their  remuneration  is  not  more  than  sufficient.  They  ex- 
amine also  the  secretaries  in  lunacy  and  in  bankruptcy,  and 
the  result  appears  to  be  the  same,  but  accompanied  with  a 
statement  of  the  patience  and  labour  which  the  Lord  Chan- 
cellor bestows  upon  the  papers  he  takes  home  with  him  to 
read — a  statement  which  we  should  be  the  more  inclined 
to  believe  if  we  saw  any  proof  of  it  in  the  despatch  of 
business. 

The  Masters'  Clerks  are  also  examined,  but  as  they  are 
an  extremely  industrious  and  not  overpaid  set  of  persons, 
and  as,  although  one  of  the  main  causes  of  expense  and 
delay   is   in   the    department   to   which   they   belong,   they 
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neither  produce,  nor  proilt  by  them  to  any  considerable 
extent,  they  are  safe  witnesses. 

It  has  been  estimated,  that  the  emoluments  of  the  various 
places  belonging  to  the  Courts  of  Equity  amount  to  between 
£200,000.  and  £300,000.  a  year.  This  calculation  is  of 
necessity  below  the  real  amount,  because  it  proceeds  only 
upon  such  particulars  as  could  be  obtained  from  public 
sources.  The  places  themselves  cannot  in  strictness  be 
called  sinecures,  for  all  the  officers  have  some  ostensible 
duties  to  perform:  they  do  not  present  themselves  to  the 
public  in  the  most  odious  shape,  because  they  are  paid  for, 
not  out  of  the  public  revenues,  but  out  of  the  pockets  of  the 
suitors  in  the  Court.  If,  however,  the  duties  performed  are 
unnecessary,  and  a  greater  number  of  persons  are  employed 
than  need  be,  and  their  emoluments  are  extravagant  beyond 
all  reason,  ought  these  facts  not  to  be  laid  before  the  Legis- 
lature and  the  country?  The  answer  is  obvious;  and  yet 
from  the  beginning  to  the  end  of  the  Commission  no  inquiry 
has  been  made  into  this  important  subject.  Already  it  has 
appeared  by  a  return  made  to  the  House  of  Commons,  that 
the  Lord  Chancellor  has  given  to  one  of  his  near  relatives 
the  possession  or  reversion  of  six  different  places  in  the 
Court  of  Chancery,  the  annual  income  from  which  is  about 
£9,000.  a  year.  What  other  similar  offices  there  may  be, 
it  will  be  impossible  to  ascertain,  until  some  other  means 
shall  be  adopted  than  the  appointment  of  a  Commission  like 
this ;  and  yet  without  this  information,  and  a  great  deal 
more  which  the  Commissioners  might  have  obtained,  and 
either  would  not  or  dare  not,  no  adequate  amelioration  can 
be  expected. 

The  experience  of  preceding  Commissions  had  taught  us 
pretty  nearly,  what  was  to  be  expected  from  that  on  the 
Court  of  Chancery.  The  notorious  fee  committee  contrived, 
at  the  same  time  that  it  afforded,  some  information,  to 
mislead  and  baflle  the  attempts  at  redress  and  relief  which 
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were  to  be  made  through  its  means,  and  from  the  very  outset 
it  was  to  be  seen  that  the  Chancery  Commission  was  of  the 
same  complexion.  The  manner  in  which  it  was  appointed, 
the  persons  composing  it,  and  the  course  of  its  first  pro- 
ceedings, were  bad  omens  of  its  result.  A  more  incongruous 
batch  of  Commissioners  was  hardly  ever  put  together.  The 
Lord  Chancellor  and  Lord  Redesdale,  and  perhaps  the  late 
Master  of  the  Rolls,  might  agree  tolerably  well;  but  the 
Vice  Chancellor  hates  (not  without  reason)  the  first,  and 
does  not  care  for  the  other  two.  The  Master  of  the  Rolls 
knew  nothing  about  the  matter,  and  none  of  the  four  can  be 
supposed  to  be  very  willing  to  aid  the  purposes  of  the 
inquiry.  Sir  Charles  Wetherell  was  too  indolent,  Master 
Cox  and  Mr.  Hart  too  busy  to  attend  the  meetings  of  the 
commission  very  earnestly.  Dr.  Lushington  knew  nothing 
about  the  Court  of  Chancery,  and  saw  that  he  should  be 
overmatched  by  his  colleagues  if  he  proposed  any  of  the 
amendments  which  common  sense  would  prompt ;  Mr.  Lit- 
tledale  was  made  a  Judge  ;  Master  Courtenay  employed 
himself  only  about  what  concerned  the  Masters'  offices,  and 
in  this  respect  was  extremely  useful ;  and  of  the  four  other 
barristers,  two,  Messrs.  Merivale  and  Beanies,  acted  only 
as  secretaries  to  the  Commission,  and  were  employed  to 
frame  the  Report,  and  the  explanatory  papers.  But  if  the 
Commissioners  had  been  better  chosen  and  better  disposed 
than  we  believe  them  to  have  been,  still  the  Report  must 
have  been  unsatisfactory.  It  is  not  possible  that  men  en- 
gaged in  other  duties,  of  themselves  sufficiently  burdensome, 
would  be  able  or  willing  to  devote  as  much  time  as  was 
necessary  to  the  task  which  the  Commission  prescribed.  Mr. 
Beames  and  Mr.  Merivale  are  daily  employed  in  pleading 
before  the  Judges  of  the  Court  of  Chancery ;  and  if  they 
found  themselves  strong  enough  in  the  Committee  to  propose 
measures,  and  to  support  them  by  arguments  which  must 
have   been  extremely   unpalatable   to   those   Judges,    (and 
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nothing  short  of  this  was  it  their  duty  to  do,)  then  they  must 
possess  qualities  which  (without  meaning  any  disrespect)  we 
have  not  been  able  to  attribute  to  them,  and  which  would 
make  them  exceptions  from  the  whole  human  race. 

The  result  of  a  Commission  constituted  as  this  has  been  is 
before  the  public.  The  influence  of  the  Lord  Chancellor 
breathes  through  every  line  of  it.  The  evils  of  the  Court 
of  Chancery  are  palliated  or  concealed.  Remedies  are  pro- 
posed which  have  no  useful  operation,  or  are  impracticable, 
and  information  is  given  to  such  an  extent  and  in  such  a  man- 
ner only  as  may  prevent  or  elude  future  inquiry.  In  short, 
no  one  thing  is  proposed  which  can  in  a  material  degree 
remedy  the  inconveniences  and  distress  occasioned  by  the 
Court  of  Chancery  as  it  now  exists,  or  quiet  the  well- 
grounded  complaints  which  are  uttered  throughout  the  king- 
dom. It  is  impossible  to  refer  this  failure  to  any  but  one 
eause — that  of  the  overpowering  authority  of  Lord  Eldon, 
and  that  determination  which,  with  the  obstinacy  and  short- 
yightcdness  of  senility,  he  has  formed  to  resist  every  attempt 
at  improvement.  "  But,"  in  the  words  of  a  modern  writer 
on  this  subject  (Mr.  Miller),  "  there  is  every  prospect  that 
this  state  of  things  will  not  long  continue.  It  is  almost  im- 
possible that  Lord  Eldon's  opinions  can  accord  with  those  of 
his  colleagues,  to  the  wisdom  of  whose  policy  they  are  in 
such  direct  and  manifest  opposition ;  and  the  Government 
will  at  length  see  the  indispensable  necessity  of  no  longer 
permitting  the  obstinacy  or  procrastination  of  one  man  to 
stand  in  the  way  of  the  wants  and  wishes  of  a  whole  people. 
The  fountains  of  inquiry  and  discussion  have  been  opened 
up  :  the  streams  of  information  which  they  are  sending  forth 
are  augmenting  and  collecting  ;  and  whether  he  resigns  his 
office  or  retains  it,  he  must  either  yield  to  the  current,  or, 
with  all  his  doubts  and  difficulties,  he  will  find  himself 
carried  away  before  it." 
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We  believe  that  the  time  has  conic  in  which  this  question 
between  "  the  wants  and  wishes  of  a  whole  people"  and 
Lord  Eldon  is  to  be  tried.  The  last  Session  closed  without 
any  debate  on  this  Keport,  but  it  must  be  early  and  earnestly 
discussed  in  the  present  one.  The  manner  in  which  the 
inquiry  has  been  conducted,  instead  of  stilling  the  public 
clamour,  will  have  the  effect  of  convincing  all  men  of  the 
necessity  of  a  reformation  in  many  branches  of  our  juris- 
prudence. The  period  in  which  a  superstitious  affection  for 
the  forms  of  antiquity  prevailed,  is  passing  away,  and  although 
the  progress  of  reform  will  commence,  we  trust  that  it  will 
not  terminate  in  the  Court  of  Chancery.  The  system  re- 
lating to  real  property  is  that  which  next  requires  the  atten- 
tion of  the  Legislature,  and  while  we  concur  in  the  truth  of 
the  picture  of  the  state  of  our  laws,  which  has  been  drawn 
by  the  eloquent  author  of  The  History  of  the  Middle  Ages, 
we  express  a  sincere  hope  that  his  prediction  may  be 
verified. 

"  Deterred  by  an  interested  clamour  against  innovation  from  abrogating 
what  is  useless,  simplifying  what  is  complex,  or  determining  what  is 
doubtful,  and  always  more  inclined  to  stave  off  an  immediate  difficulty  by 
some  patchwork  scheme  of  modifications  and  suspensions,  than  to  consult 
for  posterity  in  the  comprehensive  spirit  of  legal  philosophy,  we  accu- 
mulate statute  upon  statute,  and  precedent  upon  precedent,  till  no  indus- 
try can  acquire,  nor  any  intellect  can  adjust,  the  mass  of  learning  that 
grows  upon  the  panting  student ;  and  our  jurisprudence  seems  now  more 
likely  to  be  simplified  in  the  worst  and  least  honourable  manner— a  tacit 
agreement  of  ignorance  among  its  professors.  Much,  indeed,  has  already 
gone  into  desuetude  within  the  last  century,  and  is  known  only  as  an 
occult  science  by  a  small  number  of  adepts.  We  are  thus  gradually 
approaching  the  crisis  of  a  necessary  reformation,  when  our  laws,  like 
those  of  Rome,  must  be  cast  into  the  crucible.  It  would  be  a  disgrace  to 
the  nineteenth  century  if  England  could  not  find  her  Tribonian." 
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TO    THE     EDITOR    OF    THE    TIMES. 

Times.— December  27,  1826. 

Sir, 

The  public  owe  you  much  for  the  observations  you 
have  already  made  respecting  the  mode  of  proceeding  in  the 
Court  of  Chancery,  and  the  delay  and  useless  expense 
thereof;  and  particularly  the  conduct  of  the  Chancellor  in 
tantalizing  the  suitors  with  repeated  promises  of  giving  his 
judgment, — often,  however,  needlessly  delayed  year  after 
year.  Of  the  cruelty  and  injustice  of  this,  I  think  the 
public  are  now  well  satisfied  ;  though  it  would  appear  that  it 
were  useless  to  hope,  during  the  present  Chancellor's  time, 
for  any  amendment.  I  wish,  however,  to  call  your  attention 
to  two  points  which  appear  to  have  escaped  your  notice;  or, 
if  you  have  adverted  to  them,  it  has  escaped  my  notice.  I 
mean,  first,  the  great  and  irremediable  injustice  which 
would  result  to  parties  whose  cases  are  now  waiting  for 
judgment,  should  the  present  Chancellor  die;  in  which  case, 
all  the  expense  of  rehearing  the  causes  before  his  successor 
would  be  increased.  I  believe  if  any  member  of  the  House 
of  Commons  would  take  the  trouble  to  call  for  a  return  of 
causes,  petitions,  &c,  now  standing  for  judgment,  he  and  the 
public  would  find  that  hundreds  of  persons  are  interested  in 
suits  now  pending,  which  are  only  waiting  for  judgment,  and 
that  property  to  the  amount  of  more  than  a  million  is  wait- 
ing only  for  the  Chancellor's  making  up  his  mind. 

The  next  point  is  one  also  of  serious  importance — namely, 
the  class  of  persons  who  have  recently  been  appointed  to 
fulfil  the  office  of  Masters  in  Chancery,  one  of  the  greatest 
responsibility,  and  one  which  more  especially  requires  ex- 
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perience  and  familiar  convcrsancy  with  the  detail  of  me 
praetice  of  the  Court.  With  more  than  20  persons  at  the 
Chancery  bar,  who  have  practised  there  from  20  to  30  years, 
two  persons  have  recently  been  appointed,  whose  faces  were 
scarcely  known  in  the  Court, — one  a  gentleman  who  was  an 
officer  in  the  militia,  and  who,  within  these  last  few  years, 
occasionally  attended  at  our  bar;  but,  although  myself  a 
pretty  constant  attendant,  I  will  venture  to  say  was  hot 
engaged  in  ten  causes  of  importance  in  his  life.  This  is  the 
present  Master  Cross,  who  now  daily  decides  on  points  of 
practice  between  suitors.  The  other  gentleman  I  allude  to 
is  the  Honourable  Mr.  Eden,  the  eldest  son  of  Lord  Henley, 
and  the  brother-in-law  of  Mr.  Peel.  The  latter  gentleman 
has  been  employed  in  the  compilation  of  some  useful  trea- 
tises, and  finally  was,  it  is  said,  commissioned  by  the  Chan- 
cellor to  prepare  the  new  Bankrupt  Act,  which  has  already 
given  rise  to  much  litigation  and  difficulty;  so  much  so,  that 
Mr.  Montagu  considers  its  passing  as  a  very  valuable  source 
of  increase  in  his  professional  labours.  Now  surely  it 
would  have  been  but  justice  to  the  public,  to  have  selected 
persons  at  least  conversant  with  the  practice  of  the  Court; 
and  without  business  and  experience,  no  one  can  be  fit  to 
hold  such  offices.  Master  Cross  is  known  to  be  a  great 
personal  friend  of  the  Chancellor,  but  has  he  not  enough 
sinecures  to  bestow  on  his  followers,  without  saddling  them 
on  the  public,  and  thrusting  them  into  offices  of  great  trust 
and  responsibility?  In  the  foregoing  observations,  I  beg  to 
observe,  that  nothing  disrespectful  to  the  persons  appointed 
is  meant.  The  case  once  stated,  (and  I  defy  contradiction,) 
it  must  be  obvious  that  no  talents  can  for  the  next  ten  years 
make  them  fit  for  their  office. 

Temple.  A.  B, 
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No.  7.— Page  381. 

Extract  from  the  Report  of  the  Commons  Committee  on  Tem- 
porary Laws,  Expired  or  Expiring. 
Dated  May  12,  1796. 

Re-printed  Commons'  Reports,  vol.  xiv.,  p.  36. 

In  the  first  place,  it  appears  to  your  committee,  that  there 
is  no  authentic  and  entire  publication  of  the  statutes;  that  a 
very  considerable  number  of  statutes,  as  well  as  clauses  and 
sentences  of  statutes,  which  are  upon  the  original  rolls,  never 
have  been  printed  at  all ;  that  many,  which  are  printed  as 
statutes,  do  not  exist  upon  record;  or  have  not  properly  the 
form  or  force  of  statutes;  and  that  he  statute  law  has 
through  a  series  of  six  centuries,  accumulated  at  length 
to  a  most  voluminous  mass,  which  is  rapidly  increasing,  and 
has  been  more  than  doubled  in  bulk  within  the  last  fifty 
years :  that  without  presuming  to  question  the  policy  of  the 
statute  law  in  any  of  its  branches,  your  committee  cannot 
but  observe,  the  matter  of  it  to  be  in  many  places  discordant, 
in  other  places  obsolete,  in  others  perplexed  by  its  mis- 
cellaneous composition  of  incongruities;  and  that  its  style  is 
for  the  most  part  verbose,  tautologous,  and  obscure;  all  of 
which  circumstances  seem  to  have  engaged  the  attention  of 
parliament  at  successive  periods,  but  not  to  have  produced 
any  improvement,  in  the  degree  which  their  importance 
demands. 

Your  committee  cannot  in  this  place  abstain  from  sub- 
mitting to  the  house,  as  the  result  of  their  observations  upon 
this  investigation,  the  extreme  importance  of  obtaining  a 
complete  and  authentic  publication  of  the  statutes ;  and 
that,  in  their  opinion,  the  surest  method  of  proceeding  at 
present  to  obtain  it,  would  be  by  extracting  them  from  the 
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parliament  rolls  (printed  a  few  years  ago,  in  six  volumes, 
folio,  by  order  of  the  king,  upon  the  address  of  both  houses 
of  parliament,  and  to  which  an  index  and  glossary  remain 
to  be  added);  completing  them  also  from  the  statute  rolls  at 
the  tower,  the  chapter  house,  and  the  parliament  office,  so 
far  as  these  two  distinct  sets  of  records  continue  to  run  in  a 
parallel  series.  From  thence  the  statute  rolls  in  the  parlia- 
ment office  are  the  only  records  which  are  strictly  original, 
and  they  should  be  transcribed  or  collated  throughout :  the 
portion  of  this  work  would,  however,  be  the  less  difficult, 
the  public  acts  having  already  been  printed  from  the  statute 
roll,  by  the  king's  printer  in  modern  times  and  a  regular 
series  of  them  from  1  Will.  Ill,  being  preserved  in  the 
custody  of  your  officers. 

With  such  a  complete  publication  of  the  statute  law,  when 
provided,  the  plan  for  a  revision  might  not  be  difficult  to 
devise,  however  laborious  in  its  execution.  Adopting  the  idea 
of  the  commissioners  employed  in  the  reign  of  James  the 
first,*  but  executing  it  more  comprehensively,  an  exami- 
nation might  be  instituted,  and  a  report  made  of  all  the 
laws ;  enumerating  them  chronologically,  and  noticing  a- 
gainst  each  individually;  either,  1,  an  existing  perpetual 
law;  and  whether  fit  to  stand,  or  be  repealed  simplicitur,  or 
to  be  repealed  and  replaced  by  a  new  law ;  or,  2,  an  existing, 
but  expiring  law,  and  whether  fit  to  expire,  or  to  be  con- 
tinued, or  to  be  made  perpetual:  or,  3,  repealed,  and  whe- 
ther fit  to  be  re-enacted;  or,  4,  expired,  and  whether  fit  to 
be  revived. 

The  detail  of  such  a  work  might  be  distributed  as  lord 
keeper  Bacon  proposed  to  Queen  Elizabeth,!  by  divisions 
between  different  sets  of  persons;  whose  labours  might 
proceed  concurrently,  and  be  afterwards  submitted  to  the 
judgment  of  a  superior  commission,  as  lord  chancellor  Bacon 
proposed  to  James  the  first,  to  be  appointed  for  the  purpose 
*  Harleian  MSS.  n.  244.  f  Ibid.  n.  249.1. 
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of  preparing  a  digested  result  of  the  whole  matter  for  par- 
liamentary consideration. 

In  the  recompiling  of  past  laws,  or  the  enactment  of 
future  laws,  it  becomes  indispensihly  necessary  to  introduce 
a  methodical  order  of  distribution,  and  a  precision  and 
conciseness  of  style,  to  which  it  would  be  often  of  singular 
utility  to  add  the  prescribed  forms  of  proceeding  by  way  of 
schedule;  (such  for  instance,  as  are  subjoined  to  the  general 
highway  acts,  13  Geo.  III.,  c.  78,  84;  and  the  act  for  re- 
building parsonages,  17  Geo.  III.,  c.  53:)  wherever  sum- 
mary jurisdiction  is  given  to  inferior  magistrates,  in  the 
discharge  of  their  multifarious  and  difficult  duties,  it  is 
equally  expedient  to  provide  these  means  of  facilitating  the 
execution  of  the  laws  for  the  ease  of  the  magistrate,  and  in 
many  cases  also  for  the  benefit  of  the  public  revenue,  and  in 
all  instances,  for  the  safety  or  convenience  of  individuals. 


No.  8. — Preface,  p.  xv. 

Substance    of  three    Parliamentary    Reports,    on    Civil    and 

Criminal  Justice  in  the  West  Indies,  as  relates  to  the 

Colonial  Courts  of  Chancery. 

Dated  May  16, 1825;  March  6, 1826;  October  5, 1826. 

BARBADOES. 

The  Court  of  Chancery,  in  Barbadoes,  is  composed  of  the 
governor  or  president,  with  four  or  more  members  of 
the  council.  The  governor  sitting  as  chancellor,  or  rather 
primus  inter  j^ctres,  has  no  assessor  or  professional  assistance 
of  any  kind.  The  decision  is  made  by  a  majority  of  voices, 
in  open  court,  each  vote  being  taken  singly,  beginning  with 
the  junior  member  of  the  council.     Members  of  the  council 
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have  often  joined  the  court  just  before  a  decree,  who  were 
not  present  when  a  cause  was  opened;  and  some  occasionally 
quit  before  a  determination.  In  one  cause  the  governor  and 
five  of  the  council  sat:  three  were  of  one  opinion  and 
three  of  another,  and,  as  the  same  members  did  not  attend 
again,  no  decree  was  made,  until  the  suit  abated  by  the 
death  of  the  parties,  and  was  not  revived.  The  judges 
of  this  court  are  supposed  to  have  all  the  authority  of  the 
Lord  Chancellor  of  England,  and  the  practice  professes 
to  conform  to  that  of  the  English  court,  except  where  it 
is  altered  by  local  laws,  or  special  orders  of  their  own. 
There  are  about  a  hundred  rules,  prescribed  by  the  court 
itself,  written  in  a  book  kept  by  the  registrar,  often  not  at 
all  known  to  persons  practising  in  the  profession.  The 
early  orders  are  frequently,  as  might  be  expected,  rude 
and  uncouth,  some  very  obscure,  and  others  ludicrous:  the 
latter  rules  as  far  as  they  go,  are  generally  wise  and 
useful. 

It  was  a  theme  of  universal  complaint  that  the  expences 
of  this  court  were  intolerable.  The  costs  do  appear  shame- 
ful and  oppressive. 

The  judges  of  the  court  never  have  before  them,  and  never 
take  home,  any  papers,  so  that  they  affect  to  remember, 
accurately,  a  detail  of  important  facts  which  required  four 
hours  and  a  half  to  read;  and  in  most  cases  after  hearing 
counsel,  decide  immediately! 

The  cases  cited  were  numerous,  involving  nice  points,  and 
turning  upon  subtle  distinctions;  a  little,  it  is  to  be  feared, 
beyond  the  comprehension  of  the  best  informed  country 
gentleman,  not  qualified  by  previous  education  and  habits, 
for  the  discharge  of  judicial  duties.  The  governor  candidly 
stated  his  regret  that  it  was  part  of  his  duty  to  act  as 
chancellor;  it  being  the  most  disagreeable  part  of  his  office. 
None  of  the  present  members  of  the  council,  except  Mr. 
Beccles,  son  of  the  attorney  general,  have  received  a  regular 
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legal  education,  or  have  been  admitted  to  the  bar.  Mr. 
Lucas  the  chief  judge  of  the  island,  was  a  surgeon  by  pro- 
fession. All  the  members  of  the  council,  with  the  exception 
of  the  governor,  are  gentlemen  of  considerable  estates  in  the 
colony,  and  of  the  first  respectability  ;  but  besides  possessing 
property  in  their  own  rights,  some  of  them  are  attorneys  of 
estates,  on  behalf  of  absent  proprietors.  One  of  them  is  a 
clergyman.  By  means  of  the  various  duties  and  relations, 
thus  created;  by  social  intercourse,  by  nativity,  marriage,  or 
otherwise;  they  are  all  intimately  connected  with  the  mem- 
bers of  the  colonial  society  in  which  they  live.  Bryan 
Edwards  says,  that  when  a  smilar  composition  of  the  court 
of  Chancery  was  proposed  in  the  island  of  St.  Christopher, 
'*  the  attempt  met  with  decided  opposition,  on  the  ground  of 
"  the  inconveniency  of  having  on  the  chancery  bench,  judges, 
"  some  of  whom  it  is  probable,  from  their  situation  and  con- 
"  nexions  may  be  interested  in  the  event  of  every  suit,  that 
"  may  come  before  them." 

The  body,  of  which  the  court  is  composed,  being  in  its 
nature  fluctuating,  and  attendance  uncertain  and  irregu- 
lar, the  members  of  this  court  cannot  always  be  the  same; 
hence  proceedings  in  the  same  cause  may  be  inconveniently 
discussed  before  diiferent  judges,  and  judges  may  decide, 
who  have  not  heard  the  evidence  or  pleading.  The  want  of 
legal  education  exposes  them  to  continual  errors,  occasions 
a  want  of  confidence  in  their  decisions,  and  is  the  cause  of 
great  expense,  vexation,  and  in  some  instances  delay.  Ir- 
regularity, uncertainty,  and  expense,  were  generally  charged 
as  affecting  the  whole  of  the  proceedings. 


TOBAGO. 

The   original   constitution  of  the  Court  of  Chancery   in 
Tobago  does  not  appear:  it  is  stated  to  have  been  revived 


590 

shortly  after  the  capture  of  the  colony,  by  an  act  passed  in 
February,  1794.  The  governor  is  sole  chancellor,  and  is 
supposed  to  possess  all  the  authority  of  the  Lord  Chancellor 
of  England.  On  sales  of  estates  under  foreclosure  or  decree 
for  the  payment  of  creditors,  the  master  has  an  enormous 
fee  of  six  per  cent,  on  the  gross  amount,  and  he  gets  a  fee 
on  his  report  of  sale  or  no  sale.  Both  the  chief  justice  and 
the  attorney  general  admitted  to  the  commissioners  that  this 
was  "  too  much,"  and  the  former  said  "  two  per  cent,  would 
be  sufficient !" 

The  chief  justice  admitted  that  the  decisions  of  this  court 
were  complained  of,  that  a  professional  chancellor  was 
desirable ;  and  the  attorney  general  allowed  that  it  was 
quite  impossible  to  say,  whether  the  judgments  of  the  court 
are  consistent  with  each  other  or  not,  as  the  bar  can  never 
form  any  opinion  of  the  grounds  on  which  they  rest,  no 
ratio  decidendi  ever  being  given. 

The  Commissioners,  though  satisfied  of  the  honour  and 
intelligence  of  Sir  Frederick  liobinson,  mention  with  regret 
his  extreme  liability  to  be  wrong,  owing  to  his  want  of 
judicial  habits  and  his  vague  notions  of  equity.  They  men- 
tion a  general  persuasion  in  this  island,  that  an  improvement 
in  the  judicature  was  quite  essential ;  that  it  would  be 
speedily  afforded ;  and  would  begin  where  it  was  most 
wanted,  in  the  Court  of  Chancery.  Great  irregularities 
were  objected  to  the  present  system ;  much  was  said  of 
"  erroneous  decisions,"  of  "bills  dismissed  before  answer," 
"  demurrers  over-ruled  without  argument,"  "  sequestrations 
issued  in  the  first  instance,"  "  orders  in  a  cause  without  a 
bill  filed,"  "  sales  directed  of  property  belonging  to  parties 
not  before  the  court,"  &c.  &c.  All  deplored  the  want  of 
"  a  regular-bred  lawyer  to  preside  in  the  Court  of  Chan- 
cery." Great  disorder  and  confusion  prevailed ;  no  man 
felt  himself  secure ;  and  injustice  was  often  practised, 
without  being  intended,  or  even  dreamt  of.     Expense  in  law 
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proceedings  was  the  subject  of  constant  and  vehement 
remonstrance  ;  but  the  report  states  that  the  Commissioners 
could  not  procure  any  bill  of  costs  for  business  done  in  the 
Court  of  Chancery,  to  which  the  complaints  chiefly 
referred. 


GRENADA. 

The  Court  of  Chancery  in  this  island,  derives  its  author- 
ity from  the  King's  proclamation  in  1703,  and  the  governor's 
commission.  The  governor  sits  alone  as  chancellor,  with 
authority  similar  to  that  of  the  sole  chancellors  in  the  other 
islands.  The  laws  and  rules  are  the  same  as  in  England, 
excepting  some  few  alterations  and  additions  made  by  colo- 
nial acts  and  court  rules.  The  master  is  allowed  two  and  a 
half  per  cent,  on  receipt,  and  the  same  per  centage  on 
payment  of  monies  !  The  colonial  master  in  Chancery,  in 
his  communications  to  the  Commissioners,  says,  "  I  acted  as 
41  secretary  to  General  Maitland,  to  General  Ainslie,  to 
"  General  Shipley,  and  also  to  President  Harvey.  I  can 
"  take  upon  me  to  state,  that  the  duties  of  the  office  of  chan- 
"  cellor  have  been  complained  of  by  them  all,  as  most 
"  irksome.  I  have  seen  General  Maitland  with  a  large  table 
"  of  books  before  him,  taking  great  pains  and  getting  deep 
"  in  difficulties,"  &c.  In  the  view  of  the  attorney  general 
"  it  would  be  very  desirable  to  have  a  professional  gentleman 
"  as  chancellor,  if  he  could  be  permanently  resident."  On 
one  occasion  the  chief  justice  and  attorney  general  united 
"  in  representing  the  extreme  inconvenience  and  dissatis- 
"  faction  which  resulted  to  the  suitor,  from  the  administra- 
"  tion  of  equity  being  intrusted  to  the  commander-in-chief  of 
"  the  colony,  who  is  from  education  incompetent  to  perform 
"  the  important  duties  imposed  upon  and  exacted  from 
"  him." 
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The  Commissioners  state  that  the  most  serious  and  well- 
founded  subject  of  complaint  in  this  island,  is  the  expense 
of  all  law  proceedings,  and  particularly  in  the  Court  of 
Chancery  where  fees  are  exorbitant  and  costs  excessive. 

The  colonial  master  in  Chancery  in  this  island  does  not 
give  security  for  the  due  performance  of  the  duties  of  his 
office. 

The  Commissioners  notice  the  impropriety  of  persons 
filling  judicial  situations,  being  also  members  of  the  legis- 
lature ;  it  preventing  enquiry  into  their  official  conduct,  and 
affording  opportunities  of  gratifying  on  the  Bench  their 
personal  animosities,  conceived  from  opposition  and  con-» 
flict  in  the  Assembly. 


ST.  VINCENT. 

The  Court  of  Chancery  in  this  island  derives  its  authority 
from  his  late  Majesty's  proclamation  in  1763,  and  the 
governor's  commission  and  instructions.  The  governor  is 
sole  chancellor,  and  the  practice  of  the  English  chancery 
prevails.  The  governor  admitted  the  want  of  a  lawyer  to 
preside  in  the  court.  The  chief  justice  stated  that  he  had 
not  heard  of  the  filing  of  any  bill,  or  the  making  of  a  single 
motion,  in  this  court  for  two  years  last  past.  This  island 
appears  to  be  the  "  happy  island,"  as  the  commissioners  state 
that  there  were  no  complaints  of  a  general  nature,  except 
from  the  lawyers,  of  the  paucity  of  suits  ! 


DOMINICA. 

The  Dominica  Court  of  Chancery,  as  at  present  con- 
stituted, was  established  by  an  act  of  the  island,  No.  14, 
Laws  of  Dominica.     It  is  composed,  as  at  Barbadoes,  of 
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the  Governor,  associated  with  the  memhers  of  the  council; 
three  of  whom,  together  with  the  commander  in  chief,  are 
necessary  to  form  a  court.  They  are  then  supposed  to  have 
the  same  jurisdiction  as  the  High  Court  of  Chancery  in 
England,  and  are  governed,  in  their  proceedings,  hy  the 
practice  of  the  English  Courts,  and  manuscript  rules  of 
their  own.  The  court  has  been  employed  "  but  scantily," 
with  the  ordinary  business  of  a  court  of  Equity. — Pees  and 
costs,  here  as  in  the  other  colonies,  are  exorbitant,  and 
the  chief  justice  observed  "  positively  render  the  court  almost 
inaccessible."  There  is  no  table  of  fees,  except  for  the  offi- 
cers of  the  court.  Bills  are  not  delivered  to  the  party,  but 
to  the  adverse  solicitor,  and  are  rarely  taxed.  Appeals  lie 
to  his  Majesty  in  council,  on  the  usual  terms,  of  the  appel- 
lant giving  bond  in  £500.,  with  two  sureties,  conditioned  to 
prosecute  the  appeal  within  a  year  and  a  day,  which  bond  is 
lodged  in  Chancery.  The  chief  justice  conceived  there  was 
no  restriction  from  appealing  from  all  interlocutory  orders, 
as  well  as  final  decrees.  The  court  below  decides  on  "  the 
appealability  of  the  matter."  The  effect  of  an  appeal  is, 
it  was  said,  to  put  a  complete  stop  to  all  proceedings  in  the 
colonial  chancery. 

The  chief  justice  considers — '.'  the  best  improvement 
"  which  could  be  made  in  this  Court  to  be, — 

1st.  "  To  make  the  governor  sole  chancellor,  and  to  give 
"  him  an  assessor,  or  legal  and  equitable  man,  with  a  suit- 
"  able  salary. — 2nd.  To  have  the  fees  of  all  concerned, 
"  reduced  to  a  moderate  standard,  to  encourage  suitors  to 
"  seek  relief,  and  particularly  the  poor  and  oppressed  lega- 
*'  tees,  and  others  claiming  under  wills  and  testaments;  so 
"  to  make  the  master's  commission  on  sales  or  final  decrees 
"  more  moderate.  And  lastly  to  abolish  the  serjeant-at-arms, 
"  as  a  useless  officer." 

The  answer  of  the  Attorney- General,  to  the  same  ques- 
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tion  of  the  Commissioners,  is  too  manly  and  sensible,  to  be 
either  omitted  or  retrenched. 

"  The  present  constitution  of  this  court  (the  governor 
"  associated  with  the  members  of  council)  is  wholly  ina- 
"  dequate  in  my  apprehension,  to  the  due  and  proper 
"  administration  of  the  law.  The  governor  who  is  mostly 
"  of  the  military  or  naval  profession,  cannot  be  expected  to 
"  be  possessed  either  of  the  habits  or  the  knowledge  to 
"  qualify  him  for  the  office  of  chancellor.  And  the  mem- 
"  bers  of  council,  being  mostly  men  of  extensive  connexions 
"  and  influence  in  the  colony,  and  not  bred  to  the  legal 
"  profession,  are  also,  in  general,  very  little  qualified  to  sit 
"  in  this  court,  and  I  conceive,  it  would  be  much  more 
"  advantageous  to  the  suitors,  and  greater  satisfaction  would 
•'  be  given,  if  the  governor  were  to  sit  alone. 

M  There  have  been  frequent  occasions,  where  the  members 
M  have  been  summoned  to  form  a  Court,  who  either  from 
"  sickness  or  other  cause,  have  not  been  able  to  attend,  and 
"  the  party,  applying  for  the  court,  has,  thus,  been  put  to  a 
"  fruitless  expence  of  from  £15.  to  £20.  currency.  This  I 
"  have  known  to  have  happened  more  than  twice,  in  succes- 
"  sion,  so  that  a  party  having  a  motion  to  make  may  be  put 
"  to  a  fruitless  expence  of  from  £50.  to  £60.  or  £100.  before 
"  he  can  be  heard,  because  the  members  are  not  able  to 
"attend;  whereas  the  governor  sitting  alone  would  have 
"  the  power  of  holding  a  court  whenever  there  might  be 
"  business  to  be  done. 

a  But  The  Great  Desideratum— that  which  would 
"  bring  gladness  and  joy,  which  alone  could  afford  security 
"  and  confidence  to  the  colonists — would  be  the  appointment 
"  of  a  lawyer,  of  tried  knowledge  and  ability,  to  fill  the  Em- 
'*  portant  situation  of  Chancellor.  I  consider  this  measure  as 
"  likely  to  enhance  the  value  of  property,  at  least  15  per 
"  cent:' 
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ANTIGUA. 

The  Antigua  court  of  Chancery  is  constituted  in  the  same 
manner  as  the  court  of  Chancery  at  Barbadoes  and  Domi- 
nica. It  is  held  whenever  applied  for,  as  business  occurs. 
The  two  Masters  in  this  court,  by  a  recent  regulation, 
give  bonds  with  two  sureties  in  the  sum  of  £10,000.  for 
the  due  performance  of  the  duties  of  their  office.  Receivers 
are  chosen  by  the  Masters,  who  ought  to  pass  their  accounts 
annually,  before  a  Master,  which  however  is  not  punctually 
performed.  Members  of  council,  judges  of  the  court  of 
Chancery,  are  sometimes  appointed  receivers  to  estates,  and 
most  inconsistently  are  nevertheless  in  the  habit  of  voting 
on  the  causes.  The  chief  justice  deposed  that  the  court, 
not  being  composed  of  professional  gentlemen,  was  not 
uniformly  regulated  by  legal  principles  in  its  decisions. 
The  principal  complaints  in  this  island  had  reference  to 
the  irregularity  and  expense  attending  proceedings  in  the 
Court  of  Chancery,  though  several  other  grievances  of  no 
trivial  nature,  were  forcibly  urged  upon  the  attention  of 
the   Commissioners. 

Mr.  Lee,  a  barrister  of  high  reputation  as  a  man  of  honour 
and  integrity,  gave  evidence  in  cases  before  the  Commission- 
ers "  to  shew  that  proceedings  in  the  Court  of  Chancery 
were  governed  by  favour,  influence,  connexion  and  party 
feeling."  Mr.  Lee  brought  a  particular  case  forward  "  ex- 
"  pressly  to  expose  the  iniquity  of  the  Court  of  Chancery, 
"  composed  of  the  council  and  the  governor,  (the  governor 
u  coming  last,  and  being  a  mere  cypher.)  Every  decision 
"  was  anticipated.  It  was  known  which  way  the  interest 
"  of  each  member  lay,  and  his  vote  could  be  with  certainty 
"  calculated  accordingly." 

In  another  case  two  professional  gentlemen,  Mr.  Lee  and 
Mr.  Scotland,  attended  before  the  Commissioners,  and  re- 
presented '<  the  present  administration  of   the  law  in  this 
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"  island,  as  objectionable  in  very  many  respects;  as  ignorant, 
"  prejudiced,  partial,  and  conducted  with  such  undue  regard 
"  to  particular  interests,  as  to  be  almost  corrupt.  Interest 
"  and  connexion  in  a  small  society,  without  the  controul  of 
"  public  opinion,  a  free  press,  judges  unconnected  with  the 
"  island  and  its  inhabitants,  and  an  enlightened  bar  that 
"  could  venture  to  act  independently,  bore  down  every  thing 
"  before  them.  The  Court  of  Chancery,  where  the  greatest 
"  Interests  were  at  stake,  was  most  exceptionable."  Three 
respectable  merchants  of  St.  John's  attended  the  Commis- 
sioners, and  one  of  them  stated  in  the  name  and  on  the 
behalf  of  the  merchants  of  the  colony  that  '?  the  general 
"  wish  for  a  reform  of  the  judicature  of  the  colony,  and 
"  particularly  in  the  Court  of  Chancery,  and  the  satisfaction 
"  afforded  by  a  prospect  of  having  a  sole  Chancellor,  a 
"  lawyer  unconnected  with  the  island,  to  sit  in  that  court. 
"  For  himself,  individually,  he  (the  speaker,)  had,  he  said, 
"  several  suits  to  bring,  which  he  was  deterred  from  insti- 
"  tuting,  by  the  circumstance  of  the  defendants,  in  each 
"  case,  having  several  powerful  friends  upon  the  bench,  who 
"  could  not  help  shewing  favour  to  their  connexions.  He 
"  therefore  implored  the  Commissioners  to  recommend  such 
"  beneficial  changes." 


MONTSERRAT. 

A  Court  of  Chancery  appears  to  have  been  constituted  by 
No.  185,  of  the  laws  of  Montserrat,  and  amended  by  No. 
222.  By  the  former  act,  the  governor  or  president,  (Mont- 
serrat being  a  dependency  of  Antigua,  and  under  the 
government  of  the  captain  general,  though  usually  admin- 
istered by'the  president  of  the  council,)  and  five  members 
of  the  council  composed  a  court.  By  No.  222,  in  case  of  the 
governor  or  president  being  a  party  to  a  suit,  the  next  senior 
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member  of  council  is  appointed  to  preside;  and  for  want  of 
five  disinterested  persons  to  act  as  judges,  three  or  four 
members  of  council  are  allowed  (with  the  commander-in- 
chief)  to  form  a  court.  The  president  informed  the  Com- 
missioners that  the  Montserrat  Court  of  Chancery  in  this 
island,  had  been  several  times  presented  as  a  nuisance;  but 
that  with  the  exception  of  one  sitting  that  summer,  he 
thought  there  had  been  no  business  in  it  for  seven  or  eight 
years.  He  added  that  it  ought  not  to  be  held  in  the  island, 
for  it  was  impossible,  out  of  so  small  a  society,  to  get  judges 
in  any  case  unconnected  with  the  parties.  The  chief  justice 
said,  "  there  was  formerly  (about  fourteen  or  fifteen  years 
ago)  great  dissatisfaction  with  the  Court  of  Chancery  in  this 
island,  and,  he  believed,  not  without  reason.  He  feared 
there  were  some  unrighteous  decisions;  certainly  there  was 
no  uniformity  in  their  judgments  ;  and  there  was  thought  to 
be  influence  and  favour;  and  whether  this  were  true  or  not, 
it  was  not  desirable  to  have  it  suspected." 


NEVIS. 

The  Court  of  Chancery  in  this  island,  derives  its  au- 
thority entirely  from  the  King's  authority  and  instructions 
to  the  captain  general,  there  being  no  local  law  whatsoever, 
upon  the  subject.  The  captain  general  is  sole  Chancellor, 
and  holds  a  court  pro  re  nata,  whenever  he  may  be  within 
his  government;  but  there  has  been  very  little  chancery 
business  in  this  island  for  the  last  fifty  years.  The  Master 
in  Chancery  does  not  give  security:  his  per  centage  on 
money  paid  and  received  is  two  and  a  half  per  cent.  The 
improvements  suggested  in  this  court,  were  that  "  the  office 
of  Chancellor  should  be  distinct  from  that  of  captain  general, 
and  exercised  by  a  sound  lawyer;  the  expences  of  a  suit 
diminished,  and  the  delay  in  proceedings,  and  in  appeals 
especially,  obviated,  if  practicable. " 
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ST.  CHRISTOPHER. 

On  the  arrival  of  the  Commissioners  in  this  island,  a 
deputation  of  merchants  communicated  with  them  on  the 
maladministration  of  Justice.  "  Costs  here,"  said  the  first 
gentleman,  "  are  enormous.  In  Chancery  you  cannot  re- 
"  cover  any  thing  under  an  expence  of  £1,000.  No  man 
"  thinks  of  venturing  there,  except  for  large  interests.  The 
"  country  is  overrun  with  lawyers;  owing  to  which,  and  the 
"  distress  of  the  times,  all  the  estates  of  the  island  are  now 
"  in  the  Court  of  Chancery."  A  second  gentleman  added 
to  this  afflicting  statement: — "  It  is  the  fees  of  officers  of 
"  the  court  which  are  most  exorbitant.  There  is  no  table  of 
"  fees  by  which  they  choose  to  be  governed,  or  by  which  the 
"  judge  is  guided  in  taxing  their  costs.  There  are  two  or 
"  three  old  acts  regulating  the  fees;  but  these  are  obsolete, 
"  and  the  fees  certainly  too  low.  There  is  a  later  docket 
"  established  by  the  governor  and  council,  taken  from  a 
"  bill,  which  I  believe,  had  passed  the  assembly  but  not  the 
"  council,  (it  was  interrupted  by  a  dissolution,  or  something 
"  of  that  sort;)  but  that,  though  recent  and  suitable,  they 
"  are  not  content  with." 

The  master  in  this  island  does  not  give  any  security.  On 
all  receipts  or  payments  by  him  he  is  allowed  two  and  a 
half  per  cent. 

The  chief  justice  informed  the  Commissioners  that  during 
fifteen  years  he  had  known  ten  several  judges  of  various 
pursuits  and  avocations,  presiding  in  this  court;  presidency 
not  always  of  selection,  but  in  many  cases  accidental. 

The  attorney  general  suggested  the  appointment  of  ex- 
perienced barristers  to  the  office  of  Chancellor,  one  chan- 
cellor to  preside  in  the  courts  of  several  islands,  and  visit 
them  at  stated  periods  for  hearing  causes  and  dispatch  of 
business,  with  resident  delegates  to  transact  the  interlocutory 
process  of  suits  and  ordinary  business. 
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The  Courts  of  Chancery  for  this  island  are  usually  held 
at  St.  Christopher.  A  court  is  occasionally  held  at  Tor- 
tola,  when  his  Excellency  the  Governor  visits  this  part 
of  his  government.  There  is  a  manuscript  volume  of  the 
rules  of  practice  of  this  court,  with  some  slight  variations, 
with  respect  to  time,  &c.  from  the  practice  of  the  English 
Court  of  Chancery. 

The  Masters  receive  no  salaries,  but  are  paid  by  fees; 
they  give  no  security. 

The  mal-administration  of  property  by  executors,  the 
Commissioners'  report  as  a  well-founded  complaint  calling 
loudly  for  redress.  It  appears  that  neither  sex  nor  colour 
are  spared  in  this  species  of  spoliation,  for  Mr.  Dwarris  in 
the  report  of  a  particular  case  states  "  I  do  not  think  that 
the  complexion  of  the  parties  had  any  influence  in  this  case: 
the  fairest  infants,  left  without  a  father's  protection,  would  1 
firmly  believe,  have  been  equally  despoiled." 

Dr.  Ross,  an  intelligent  physician  of  the  island,  in  a 
representation  of  the  defects  of  the  administration  of  West 
India  law  complained  "  of  the  expences  and  delay  of  the 
Court  of  Chancery,  occasioned,  or  at  least  greatly  aggra- 
vated, by  the  court  being  usually  held  at  St.  Christopher, 
A  counsel  was  retained  here  at  an  expense  of  £50.  sterling; 
it  was  necessary  to  retain  another  counsel  at  St.  Kitt's,  at 
£50,  more;  then  the  expense  of  sending  over,  the  hire  of 
the  vessel,  &c.  &c.  were  grievous." 

The  master  in  Chancery  in  this  colony,  an  opulent  mer- 
chant, is  also  the  chief  justice,  and  attorney  to  a  great 
number  of  the  principal  estates  in  the  island.  This  "  actor 
of  all  work,"  Mr.  Crabu,  was  not  bred  to  the  law,  and  was 
"  not  made  master  and  judge  because  lie  was  lit  for  the  situa- 
tion, but  because  he  was  supposed  to  be  more  fitted  than  any 
other  person  in  the  limited  society  of  his  island."     As  it  is, 
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he  fills  incompatible  situations;  his  private  interest  and  his 
public  duties  are  placed  in  direct  and  constant  opposition, 
and  brought,  almost  daily  into  actual  conflict;  and  in  the 
result,  though  he  may  be  pure,  he  cannot  be  unsuspected." 
We  suspect  the  reader  cannot  be  surprised  at  his  opu- 
lence. 

To  remedy  these  dreadful  evils  in  the  administration  of 
justice  in  the  West  Indies,  the  Commissioners  suggest — 

1.  The  advantage  of  a  legal  education  in  ail  judges, 
appointed  to  preside  in  the  superior  courts,  whether  of  law 
or  equity. 

2.  A  new  set  of  Rules  or  revised  court  Act  to  regulate 
the  practice  of  the  courts,  and  produce  a  greater  degree  of 
uniformity. 

3.  New  tables  of  fees,  and  the  appointment  of  proper 
persons  for  the  taxation  of  costs. 

4.  The  division  of  the  colonies  into  two  circuits;  Bar- 
badoes,  Tobago,  Grenada,  and  St.  Vincent  to  form  one 
circuit;  and  Dominica,  Antigua,  Montserrat,  Nevis,  St. 
Christopher,  and  the  Virgin  Islands,  the  other  circuit.  On 
each  of  these  circuits,  two  superior  judges;  one  an  equity 
judge,  and  the  other  a  common  law  judge,  and  one  attorney 
general,  for  the  district;  all  appointed  from  England.  A 
puisne  resident  judge  and  solicitor  general  or  crown  officer, 
in  each  island.  The  equity  judge  to  preside  in  the  courts  of 
Equity,  and  act  as  ordinary  and  admiralty  judge. 

The  British  public,  acutely  sensible  of  the  evils  of  their 
home  system  of  equity,  must  deeply  sympathise  with  the 
unhappy  sufferers  under  the  Colonial  Chancery.  The  above 
facts  cannot  be  too  publicly  known.  It  is  the  duty  of  the 
Press  to  place  them  broadly  and  frequently  before  the 
country  and  Parliament,  as  no  legislative  measures  have  yet 
been  adopted  to  remove  evils  so  palpable  and  so  immediately 
capable  of  remedy. 
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In  this  narrative  and  digest,  from  the  Commissioners' 
Reports,  it  is  not  intended  to  cast  imputations  on  individuals: 
in  the  words  of  Mr.  Mad  dock,  "  the  fault,  in  truth,  is  in  the 
system,  which  is  abominable." 

The  tornado,  which  periodically  interrupts  the  sittings  of 
the  West  India  Courts  of  Chancery,  is  the  only  temporary 
relief  of  the  islanders  from  the  visitation  of  Equity. 


No.  9.— Page  415. 

Courts  of  Equity  in  Wales.  Extract  from  the  Evidence  of 
Mr.  Serjeant  Hcywcod,  given  June  20,  1820,  before  a 
Committee  of  the  House  of  Commons,  appointed  to  con- 
sider the  administration  of  Justice  in  Wales. 

In  the  beginning  of  the  reign  of  Edward  I.  we  may 
describe  South  Wales,  and  part  of  North  Wales  as  di- 
vided into  districts,  which  had  been  conquered  by  the 
Lords  Marchers,  and  held  by  them,  and  the  remaining 
part  of  North  Wales  as  belonging  to  Prince  Llewellyn. 
Upon  the  death  of  that  Prince,  Edward  possessed  himself 
of  his  dominions,  and  afterwards  leaving  the  Lords  March- 
ers in  possession  of  their  territories,  by  a  statute  passed  in 
the  twelfth  year  of  his  reign,  (generally  called  Statuta 
Wallia?)  reduced  the  country,  which  had  belonged  to 
Llewellyn  into  four  shires  or  counties,  viz; — Flint  which  was 
annexed  to  the  county  palatine  of  Chester;  and  Anglesea, 
Carnarvon,  and  Merioneth,  which  three  last  he  placed  under 
the  jurisdiction  of  the  Justice  of  Snowdon,  who  was  to 
administer  justice  according  to  the  original  writs  of  the  King 
and  the  laws  and  customs,  mentioned  in  the  Act.  Sheriffs 
and  other  officers  of  Carmarthen  ami  Cardigan,  were  also 
provided,  but  no  Courts  of  Justice  erected  for  them.     By 
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the  statute  of  the  *27tli  Henry  VI IT.,  c.  26,  divers  lordship 
marchers  were  made  into  the  shires  of  Brecknock,  Radnor, 
Montgomery,  and  Denbigh,  and  justice  was  to  be  there 
administered  "  in  such  form  and  fashion  as  justice  is  used 
"  and  administered  to  the  King's  subjects  within  the  shires 
"  of  North  Wales;"  or,  as  is  said  in  another  clause,  *  add- 
"  ing  towns  to  the  counties  of  Carmarthen,  Pembroke, 
"  Cardigan  and  Glamorgan,  according  to  the  English  laws, 
"  as  was  done  in  the  three  shires  of  North  Wales."  Then 
came  the  statute  of  the  34th  and  35th  Henry  VIII.,  c.  26, 
which  adapting  the  above  division  into  12  shires,  and  regu- 
lating them,  established  the  English  system  of  jurisprudence 
throughout  all  Wales;  incorporating  with  it,  however,  in 
some  cases,  the  modes  of  proceeding  in  the  Court  of  North 
Wales.  I  can  find  no  law  case  in  which  the  legality  of  the 
Courts  of  Equity  in  any  part  of  Wales  was  brought  into 
dispute,  before  the  restoration  of  Charles  II.;  but  in  the 
year  ensuing  that  event,  the  question,  whether  the  great 
Sessions  at  Brecknock  had  a  court  of  Equity  annexed  to 
it  arose;  the  decision  does  not  appear  in  either  of  the 
reporters  who  notice  the  case  (1  Sid.  52,  and  S.  C.  1  Keb. 
129;)  the  former  of  them  states  that  North  Wales  had  a 
court  of  Equity  from  time  immemorial;  but  whether  South 
Wales  had  such  court,  had  been  often  disputed,  owing  to  a 
doubt  arising  from  the  before  mentioned  clause,  in  the 
statute  27th,  Henry  VIII.,  c.  26,  which  gives  "  such  ju- 
risdiction to  South  Wales;"  and  two  cases  were  cited  as 
having  adjudged,  upon  solemn  debate,  in  favour  of  the 
jurisdiction,  one  of  them  so  parly  as  the  3rd  year  of 
Charles  I. 

In  Winn's  case,  1  Sid.  92,  the  court  of  great  Sessions 
of  North  Wales,  is  said  "  to  be  the  ancient  court  of  the 
"  said  Kingdom,  which  had  been  from  time  whereof  &c." 
and  is  confirmed  by  statute  27th,  Henry  VIII.;  "  but,  South 
"  Wales    was    subdued    by    the    Lords    Marchers,    and   so 
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"  divided  into  Counties."  The  question  was  brought  fairly 
before  the  court,  with  respect  to  the  court  of  Equity  of 
the  great  Sessions  for  the  County  of  Denbigh,  in  the  19th 
year  of  Charles  II.,  in  the  case  of  Pulratt  v.  Griffiths,  2 
Keb.  259,  and  the  decision  in  that  case  seems  to  have 
settled  the  dispute.  A  prohibition  was  moved  for,  because 
Denbighshire  was  only  a  new  County,  but  the  Court  refused 
to  grant  it  and  said,  "  The  practice  having  been  always  to 
"  proceed  so;  the  court  would  not  now  alter  it;  and  the 
"  words  of  the  statute  that  justice  should  be  there  admin- 
"  istered  as  in  North  Wales,  extends  as  well  to  the  courts 
of  Equity  as  of  Law."  It  seems  that  after  this  case  there 
was  no  dispute  as  to  the  Welsh  courts  of  Equity;  those  of 
the  three  Counties  of  North  Wales,  notwithstanding  the 
restraining  words  in  the  27th  Henry  VIII.,  being  con- 
sidered in  the  English  Courts  as  having  existed  from  time 
immemorial,  and  always  enjoyed  them,  and  those  of  the 
other  eight  Counties  (excluding  Elint)  having  similar  privi- 
leges by  virtue  of  the  words  of  reference  in  that  statute, 
that  the  courts  of  great  Sessions^ave^in  fact  exercised  an 
equitable  jurisdiction  ever  since  this  last  case,*  we  may 
assume  from  the  modern  uniform  practice,  confirmed  by 
the  Practica  Walliae,  printed  in  1672,  Vonly  fivef  years 
afterwards,  which  mentions  it  to  have  been  in  use  ever 
since  Henry  the  Eighth's  time. 
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Law,  church,  and  state,  109. 
On  parliament  of  1653,    156. 


Character  of  Whitelocke,  181. 
Hist,  of  rebellion,  192.  Chan- 
cellor, 200.  His  "  Orders," 
201.  Impeachment  and  re- 
tirement, 201.  Burnet's  cha- 
racter of  him,  202.     His  life, 

203,  204.     Disgrace  and  exile, 

204.  Testimony  to  necessity 
of  parliamentary  reform,  192. 

lord    Henry,     his 


diary  on  corruption  of  judges, 
241. 

Clergy,  struggle  of,  in  behalf  of 
civil  and  canon  law,  21.  Cabal 
with  lawyers  to  defeat  law- 
reform,  178. 

Coke,  Reports,  353.  On  the  de- 
fects of  the  statute  book,  460. 

Coke,  lord,  on  exclusion  of 
lawyers  from  house  of  com- 
mons, 33.  43, 44.  On  increase 
of  court  of  equity,  58.  On 
impeachment  of  Wolsey,  62. 
On  the  multiplicity  of  business 
in  chancery,  92.  IV.  Inst.  173. 
465*. 

Coke's  Detection,  corruption  of 
judges,  241.  On  corporations, 
411. 

Cooke,  Mr.,  evidence  before  the 
chancery  commission,  549. 

Cooke,  John,  vindication  of  pro- 
fessors and  profession  of  the 
law,  127.  Persecution  of  him, 
as  a  Regicide,  and  for  endea- 
vours to  reform  the  law,  199. 

Cooksey's  life  of  Somers,  258. 
304.  Letter  to  him  on  life  and 
character  of  lord  Hardwicke, 
325. 

Cobbett's  pari.  hist.  111.  Pari, 
debates,  252.  Articles  of  im- 
peachmentagainst  lord  Somers, 
259.  Discussions  on  bill  for 
amending  the  law,  279. 

Collection  of  orders  used  in  chan- 
cery, Scobell,  132. 

Commission  of  enquiry  to  ex- 
amine into  duties,  salaries, 
fees,  &c.  of  officers,  clerks,  and 
ministers  of  justice,  358. 

Commission,  necessity  of,  to 
amend  and  reform  the  law,  462. 
Should  be  handsomely  remu- 


608 


INDEX. 


nerated,  464.     And  not  com- 
posed of  lawyers  only,  464. 
Commons,      remonstrance      of, 
against  inroad  of  council,  41. 
51. 
Common  law  jurisdiction,   anti- 
quity of  it,  306. 
Commonwealth,  state  of  court  of 
chancery,    and    projected    re- 
forms,   129.     Draft  of  act  to 
reform  the  jurisdiction,    465. 
Report  of  the  discussion  on  the 
chancery  ordinance,  4813. 
Commons    journals :    speech  of 
James  to  his  first  parliament, 
76.      Law  abuses,   79.       Art. 
chancery,  86.     Debate  on  de- 
lays in  chancery,  92.     Orders 
not  to  obey  the  king1, 120.  Com- 
mittee to  regulate  proceeding's 
in  chancery,    120.     New  seal 
ordered,  130.  Regulation  of  law 
proceeding's,    134.     Changing 
the  book  of  law,  and  the  pro- 
cess   and  proceeding's  of   law 
into    English,    136.     Scobell's 
acts,   abolishing   damna   cleri- 
corum,  138.    Committee  to  re- 
form laws,    143,   144.      Com- 
mittee to  meet  each  week,  and 
draughts  of  acts  reported,  144, 
145.     Resolution  for  consider- 
ation of  business  of  chancery, 
148.      Second    reading   of  bill 
to  abolish  the  court,  156.  Com- 
mittee to  decide  on  the  suspen- 
sion or  continuance  of  court  of 
chancery,  167.    Ordinance  for 
regulating  chancery  suspend- 
ed,   168.       Bill   for    court    of 
equity   at  York,    173.      Com- 
mittee for  regulating  court  of 
chancery,  173.    Offer  of  king- 
ship to  Cromwell  by  the  law- 
yers, 175.   Bill,  of  proceedings 
in    court  of  law   and    equity, 
176.      Great   seal    ordered   to 
be  broken,  181 .      Bill  that  the 
court  of  chancery  be  reformed 
and  regulaled,    177.     Resolu- 
tion to  reform  the  court,  225. 
Bill  to  that   effect,   226,  227. 
Attempt  to  revise  the  law,  227. 
Bill   lor  regulating  chancery, 


229.      The    great    seal:     act 
enabling  commissioners  to  exe- 
cute power  of  chancellor,  25U. 
Sir  John  Trevor's  expulsion  as 
Speaker,  252.    Order  for  read- 
ing bill  for  reform  of  chancery- 
reports,      255.        Proceedings 
against  lord  Somers,  259.    Bill 
to  regulate  proceedings  in  equi- 
ty, 265.     Lord  Somers'  bill  for 
amendment  of  the   law,  1705, 
275  et  seq.    Plan  for  reforming 
the  practice  of  the  law,  1706, 
280,    Pari.  2,   sess.   2.      Art. 
Chancery.     Report   of  parlia- 
mentary committee  1740,  289. 
Lord    Macclesfield's  impeach- 
ment, 293.     Sentence  on  him, 
1725,  296.     Bills,  in  1724,  for 
amendment  of  the  court,  300. 
Stat.    3,  Geo.  III.  to  confirm 
jurisdiction    of   Blasters,    305. 
Petition  from  North  Riding  of 
Yorkshire  to  abolish  old  law  lan- 
guage, 305.   Commons  Index, 
art.  lees,  305.    Do.  April  1732, 
306.     Address  to  king  to   en- 
quire as  to  fees,  311.     Answer 
to  address,  312.     Report  from 
lord's  committee  appointed  a 
select  committee  on  the  appel- 
late jurisdiction  of  the   house 
of  lords,  425. 

Consilium  regis,  56. 

Cooper's  treatise  on  equity  plead- 
ings, 388. 

Copyright  jurisdiction,  438. 

Corporations,  406  et  seq. 

Correspondence  between  lord 
Hardwicke  and  lord  Karnes, 
on  equity  and  concurrent  juris- 
dictions, 501. 

Cottoni  Posthumi,   10.23. 

Cotton's  abridgment  of  records, 
31,32.41.52.54. 

Coventry,  lord,  keeper  1625,  103. 

Cowper,  Win.,  first  lord  chancel- 
lor, 1705,  269.  Resigned  1710, 
270  Re-appointed  1714,  re- 
signed 1718,  290. 

Cromwell's  speech  on  reform  of 
the  law  courts,   163. 

Cromwell,  Rich.,  protector,  175. 

Curia  Regis,  16. 


INDEX 


609 


Dalrymple's  memoirs,  character 
of  Lord  Guilford,  215.  Feudal 
law,  396. 

DamnaClericorum  abolished,  138. 

Davis  on  practice  and  practisers 
of  law,  330. 

Deficiencies  of  suitors'  money  in 
court  of  chancery,  299. 

Dewes's  journals,  71,72. 

,  life  of  Bacon,  94. 

Digges's,  sir  Dudley,  speech  on 
common  law,  8. 

Draft  of  Commonwealth  act  to 
reform  the  chancery,  465. 

Du  Ponceau,  dissertation  on  ju- 
risdiction of  the  courts  of  the 
United  States,  411,  412. 

Dug-dale's  origin  of  writs,  18,  19. 


Ethelbert,  king",  first  royal  seal, 
14. 

Evelyn's  memoirs,  215.  On  cor- 
porate towns,  409.  Lord 
keeper  formerly,  not  speaker 
of  the  house  of  lords,  446. 

Evidence,  anomaly  of  the  two 
modes  of  written  and  oral  evi- 
dence, 453.  Great  abuses  of 
the  court  of  chancery  in  its 
secret  and  written  evidence, 
454.  A  complete  alteration 
recommended,  456. 

Exact  relation  of  proceeding's  of 
late  parliament,  129.  Remarks 
on  bill  for  removing"  the  court, 
157.     On  reform  of  laws,  158. 

Extracts  from  report  of  commis- 
sioners for  reform  of  the  court, 
361.  From  report  of  the  house 
of  lords,  425. 


E. 


East's  reports,  207. 

Ecclesiastical  courts,  invasion  of, 
by  chancery,  47.  Ecclesiasti- 
cal patronage  of  chancellor, 
438. 

Egerton,  sirThornas,  lord  keeper, 
70.  Chancellor,  and  created 
lord  Ellesmere,  fidelity  and  in- 
dustry, 79.  Death  hastened 
by  contest  between  law  and 
equity,  81. 

Eldon,lord,  3,  Chancellor  1801, 
and,  with  the  exception  of  a 
short  interval,  till  1827,  351. 
His  judicial  character,  352. 

Equity,  origin  of,  34.  Dispute 
between  equity  and  law  con- 
cerning- power  of  former,  80. 
Enquiry  into  jurisdiction  of 
chancery  in  equity  cases,  by 
Atkyns,  260.  Equity  jurisdic- 
tion, 388. 

Erasmuson  English  lawyers, 385. 

Erskine,  lord  chancellor  1806  to 
l«07,  351.  Erskine's  princi- 
ples of  the  law  of  Scotland,  of 
hereditable  rights,  394. 

L' Estrange,  reign  of  Charles  II. 
106.  Observations  on  former 
times,  245. 


Fees,  a  bad  mode  of  remunera- 
tion, in  court  of  chancery,  311. 
450. 

Finch,  Sir  John,  lord  keeper,  1 10. 
Impeached  for  misconduct,  111. 

,  Earl  of  Nottingham, chan- 
cellor, 210.  Character,  by 
Wharton,  211.  Eulogy,  by 
Blackstone,  211.  Honesty  in 
disposing  of  church  prefer 
ment,  213. 

Fitzsimmond's  remarks  on  Eng- 
lish law,  328. 

Fleta,  account  of  chancery,  circa 
Edward  I.  25. 

Fogg's  journal  on  corruption  of 
the  law,  297. 

Forster,  Mr.,  evidence  before 
the  chancery  commission  re- 
viewed, 573.  Argues  for  a 
separation  of  the  lunacy  juris- 
diction, 330. 

Fortescue,  de  laudibus  legum 
Angliae,  100. 

Fox,  Sir  John,  on  the  conse- 
quences of  printing,  101. 

's  life  of  James  II.  193.  242. 

Reluctant  coalition  with    lord 
Thnrlow,  347. 
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Fuller's  Worthies,  66.  His  nar- 
rative of  perplexed  state  of 
parties,  temp.  Hen.  VI.  446. 

Fuller,  Mr.  tenders  a  bill  against 
chancery,  80. 


G. 

Gentleman's  Magazine,  vol.  5, 
p.  200,  sentence  on  lord  Mac- 
clesfield, 296.  Lord  Thurlow, 
349. 

Grant,  Sir  William,  349. 

Guilford,  lord,  keeper,  his  life, 
205.  Chancellor,  214.  Life, 
215,  216.  Oppressive  duties 
of  his  office,  216.  Desire  to 
reform  the  court,  217  et  seq. 
Death,  223. 


H. 

Hacket's  life  of  lord  keeper  Wil- 
liams, 93,  94,  95. 

Hale,  sir  Matthew,  history  of  the 
common  law,  8.  Treatise  on 
jurisdiction  of  parliament,  56. 
Opinion  of  queen  Elizabeth's 
supremacy,  72.  Moved  that  a 
committee  be  appointed  to  look 
into  propositions  and  conces- 
sions made  to  Charles  I.  pre- 
paratory to  negociations,  180, 
Burnet's  list  of  his  MSS.  186. 
Preface  to  Rolle's  Abridgment, 
193.  In  favour  of  a  Registry 
of  titles,  185.  Considerations 
on  amendment  of  the  law,  186. 
Inserted  in  Appendix,  496. 
Member  of  the  Commonwealth 
Law  Committee,  143.  His 
jurisdiction  of  parliament  or 
chancery,  193. 

Hammond's  Digest  of  the  Sta- 
tutes, 462. 

Harcourt,  sir  Simon,  lord  keeper 
1710;  chancellor  1713,  270. 
Burnet's  character  of  him,  271. 

HardwLcke,  lord  chancellor  1736, 
319.  Resigned  1756;  death 
1764,  335. 


Hargrave's  state  trials,  86,  87. 
Preface  to  Hale's  jurisdiction, 
206.  212.  Ed.  of  Hale,  225. 
on  Atkyn's  petition,  264.  Cha- 
racter of  Yorke,  343. 

Harleian  Miscellany,  106.  MSS. 
107.  187. 

Harris's  life  of  Cromwell,  163. 

Hart,  sir  Anthony,  158. 

Hatton,  Sir  Christopher,  chan- 
cellor, 69.     Death,  70. 

Heald,  Mr.,  evidence  before  the 
Chancery  commission,  549. 

Heywood,  Mr.  serjeant,  evidence 
on  the  Welch  Courts  of  Equi- 
ty, 601. 

Herbert,  sir  Ed.,  chancellor,  and 
death,  200. 

Hickes'  Dissert.  Epist.  396. 

History,  short,  of  prime  ministers 
in  Great  Britain,  237. 

Home,  Mr.,  evidence  before  the 
Chancery  Commission  review- 
ed, 554. 

Howell's  State  Trials  ;  details  of 
Macclesfield's  impeachment, 
294,  295. 

Hughes's  Letters  on  Cowper's 
qualifications,  290. 

Hume,  Hist,  of  Charles  II.  on 
corporations,  408. 

Humphreys  on  the  Laws  of  Pro- 
perty, 390. 

Hunt's  "  Argument  for  the  Bi- 
shop's Right,"  234. 

Husband's  Collections,  117. 


Inconvenience  of  chancellor  and 
speaker  uniting  in  same  per- 
son, 204. 

Inefficiency  of  statutes  9  &  lOof 
William,  in  cases  of  awards 
and  arbitrations,  412. 

Lnestigation,  first  real,  into  the 
abuses  of  the  court  of  chance- 
ry 1730,  303. 

Ireton,  Henry,   189. 

D' Israeli,  character  of  lord  Coke, 
353 
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James  L,  speech  against  law 
and  lawyers,  75.  97.  Abuses 
the  statute  book,  459. 

Jacob's  Reports,  Lawrence  and 
Smith,  440. 

James  I  J.,  life  of,  204. 

Jeffreys,  Geo.,  chancellor  1685, 
244.  Cruelty  and  venality, 
245. 

Johnson's,  Samuel,  Essay  on 
Parliament,  29. 

Judicial  offices,  sale  of,  com- 
menced, 23. 

Judges,  corruption  of,  exposed 
by  Clarendon,  126;  by  Mar- 
vel, 125.  Speech  of  lord  War- 
rington, 241. 

Junius,  invective  against  lord 
Loughborough,  350. 

Jurisdiction,  equitable,  origin  of, 
26. 

Jurisdictions,  sufficiently  nume- 
rous if  equalized  and  better  ar- 
ranged, 463*. 

Jurisprudence,  art.  in  Encyclo- 
paedia Britannica,  6. 

Jurist,  The,  Bankrupt  Laws, 
420. 

Justicier,  Chief,  his  origin,  18. 
Abolition,  19 


K. 


Karnes's,  lord,  memoirs,  lord 
Hardwickp's  letter  to  Karnes  on 
uniformity  of  law  in  England 
and  Scotland,  281.  His  "prin- 
ciples of  equity,"  333.  Cha- 
racter, 354.  General  know- 
ledge and  accomplishment 
necessary  to  a  great  lawyer, 
464. 

Kent,  Commentaries  on  Ameri- 
can Law,  449.  Long  study 
and  practice  required  to  attain 
knowledge  of  equity,  449. 

King,  lord  chancellor  1725,  297. 
Resigns  1733.     Death,  304. 

Kirkman,  Robert,  lord  keeper, 
58. 


Lambard,  Archion,  10.  27.  34. 

Lane,  sir  Richard,  lord  keeper, 
117. 

Law  Register,  annual,  of  the 
United  States,  402. 

Lawrence,  case  of  Mr.,  copy- 
right, 439. 

Lawyers  excluded  house  of  com- 
mons, 32.  Subserviency  to  the 
queen,  72.  100,000  of  them  in 
1750.     Remarks  on  them,  340. 

Leach,  sir  John,  358. 

Leigh's  pamphlet  on  the  Court  of 
Chancery,  184. 

Letter  to  Mr.  Peel  on  report  of 
Chancery  commission,  417. 

Littleton,  sir  Edward,  chancel- 
lor, 112.  Incompetent,  116. 
Death,  117. 

Lives  of  eminent  lawyers,  anec- 
dotes of  lord  Northington,  337. 
Of  lordThurlow,  348. 

Lords'  Journals,  86.  Clarendon's 
petition,  202.  Bill  enabling 
commissioners  to  execute  power 
of  chancellor,  250.  Commit- 
tee to  enquire  into  delays  of 
courts  of  justice,  253.  Bill 
for  reform  of  chancery  courts, 
255.  Atkyns's  case,  264. 
Lord  Somers's  bill  for  the 
amendment  of  the  law,  1705. 
271.  276.  278.  Lord  Maccles- 
field's impeachment,  293.  Pro- 
test against  inconvenience  of 
joint  offices  of  chancellor  and 
speaker,  301.  Abolition  of  old 
law  language,  305. 

Loughborough,  lord,  on  the  la- 
bours of  the  Commonwealth 
Parliament,  172.  Chancellor 
1793,  resigns  1801,  350.  Cha- 
racter. 

Lowe's  Observations,  18.  Evi- 
dence before  the  Chancery 
Commission  reviewed,  567. 

Ludlow's  Memoirs,  146. 165. 176, 
177.  Trial  of  the  regicides, 
execution  of  Cooke,  199. 

Lunacy,  chancellor  sole  judge  in, 

430.  Increase  of  the  business, 

431.  Number  of  lunacy   ne- 
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titions.  Evidence  of  Mr.  Can*, 
secretary  of  lunatics,  331 .  Ex- 
pediency of  transferring'  the 
lunacy  to  some  separate  juris- 
diction, 334.  Case  of  lord 
Portsmouth,  and  other  cases 
of  extraordinary  bulk  of  writ- 
ten evidence,  433. 


m. 


Macau  ley's.  Mrs.,  History  on 
Resistance  of  Officers  to  Abo- 
lition of  the  Old  Law  System, 
138. 

Maddocks's  Life  and  Writing-  of 
lord  Somers,  260. 

Maddock,  Treatise  on  Principle 
and  Practice  of  High  Court  of 
Chancery, 387.  Jurisdiction  in 
cases  of  lunacy,  430. 

Madox's  History  of  the  Exche- 
quer, 10.  On  the  circuits,  17. 
Origin  of  writs,  18.  23. 

Mallet's  Life  of  Bacon,  91. 

Malmsbury,  20. 

March's  Amicus  Republics,  195. 

Master  in  Chancery,  first  refer- 
ence to  one  during  the  chancel- 
lorship of  Hatton,  70. 

Memoirs  of  the  Noble  Family  of 
Talbot,  319. 

Merivale's,  Mr.  letter  to  Mr. 
Courtenay  on  the  chancery 
commission,  380. 

Merton, Walter  de,  lord  keeper,22. 

Milton's  Commonwealth,  180. 
Character  of  long-  parliament, 
191.  Speech  for  liberty  of  the 
press,  440. 

Monies  in  court,  2. 

Montagu,  Basil,  on  Bankruptcy: 
his  opinion  on  a  separation  of 
the  jurisdictions,  420.  Publi- 
cations on  the  subject,  422. 
Evidence  before  the  commis- 
sion reviewed,  555. 

More,  sir  Thos.  chancellor,  63. 
Compared  his  seat  to  the  sword 
of  Damocles,  64.  Great  ho- 
nesty and  celerity,  66.  Hod- 
deston's  Life  of  him,  64,  65. 
Roper's  Life,  64.  66. 


Moore's  Life  of  Sheridan,  charac- 
ter of  Thur low,  345.  His  in- 
trigues, 346.  Letter  from  Fox 
to  Sheridan  on  coalition  with 
Thurlow,  347. 

Morning  Chronicle,  Pari.  De- 
bates, 8th  May,  1827,  373. 

Museum,  British,  volume  in,  con- 
taining objections  of  clerks  in- 
terested in  suppressing  the  bill 
for  reforming  the  court  of  chan- 
cery, 257. 


N. 

Napoleon,  Code,  464.  His  plan 
to  prevent  litigation,  no  suc- 
cess no  pay,  457*. 

Nicholson,  Historical  Library, 
on  the  statutes  at  large,  their 
incorrectness  and  verbosity, 
460. 

Norman  language,  abolition  of  in 
law  proceedings,  43. 

North's  Examen,  Remarks  on 
Bridgman,  206.  On  Shaftes- 
bury, 208,  209.  Finch,  212. 
Life  of  Guilford,  venality  of 
judges,  244.  Registries,  399. 
Corporations,  409.  Examen. 
charters,  409,410. 

North,  Francis,  lord  Guilford, 
lord  keeper,  214. 

Norlhington,  lord,  chancellor 
1757,  321. 


O. 

Observations  concerning  Court  of 
Chancery,  presented  to  parlia- 
ment, 149. 

Oldmixon's  History.  Committee 
to  reform  the  laws,  144.  Title 
of  draughts  of  acts,  148.  177. 
Lord  Macclesfield's  impeach- 
ment, 293.  Speech  of  Geo.  I. 
to  commissioners  of  seal,  296. 
Deficiencies  of  suitors'  money 
in  chancery,  299.  Attempt  to 
introduce  bill  for  registering 
deeds,  397. 
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Onslow's  Note  on  Clarendon  Ox- 
ford edit,  of  Burnet,  203.  Note 
on  sir  Nathan  Wright,  268. 

Ordinance  for  better  regulating" 
the  jurisdiction  of  courts  of 
chancery,  162. 

Orders,  the  leges  scriptce  of  the 
practice,  451.  Their  contra- 
dictory and  bad  state,  452. 
Contradictory  opinion  of  lord 
Eldon  on  their  authority,  452. 


Parker,  sir  Thomas,  lord  chief 
justice  of  King's  Bench  1710  ; 
lord  chancellor,  1718;  created 
earl  of  Macclesfield,  291. 
Corrupt  and  impeached  1725, 
291. 

Paris,  Matthew,  24.  30. 43. 

Parliamentary  History,  James's 
speech  against  lawyers,  97. 
111.  Cobbett's  Parliamentary 
History,  111.  138.  Resistance 
of  law  officers  to  the  abolition 
of  the  old  system,  188.  Crom- 
well's speech  concerning  the 
laws,  163.  Conditions  pro- 
posed to  Charles,  180.  Prynne 
on  Advantages  of  Restrictions 
at  the  Restoration,  194. 

Parliamentary  Review,  argu- 
ments against  fees,  450. 

Parliament,  early  uses  of,  29. 
First  addressed  on  subject  of 
law  reform,  118. 

Patronage,  judicial,  its  beneficial 
effects  as  administered,  446. 
Coke's  honesty  in  its  disposal, 
447. 

Peck's  Desiderata  Curiosa,  117. 

Peel,  Robert,  praiseworthy  le- 
gislative measure  for  consolida- 
tion and  amendment  of  the 
Criminal  Law,  461.  Present 
inadequacy  of  his  labours  to 
the  work  before  him,  462.  By 
accomplishing  a  complete  co- 
dification of  the  law  may  im- 
mortalize his  name,  464. 

Penal  Laws,  abridgment  of,  re- 
commended by  sir  E.  Hopbie, 


72.  Bacon's  reflections  on 
their  defects,  88. 

Petition,  celebrated,  and  advice 
of  both  houses  to  king,  1 16. 

Peters,  Hugh,  165.  Account  of 
him,  167.  Member  of  Law 
Committee,  165.  Wrote  in 
favour  of  law  reform,  166.  Ex- 
ecuted, 198. 

Petyt,  MSS.,  73.  Jus  Parlia- 
mentarium,  90. 

Plea  Rolls,  Hen.  II.,  Rich.  II]., 
Hen.  VIII.,  10. 

Philips'  Tribute  to  lord  Cow  per, 
290. 

Pole,  Cardinal,  60. 

Poem,  satirical,  1704  :  "  Lo- 
custs, or  Chancery  painted  to 
the  Life,"  285. 

Press,  activity  of  it  in  exposing 
the  state  of  the  law,  230. 

Price's  Mystery  and  Method  of 
his  Majesty's  Restoration,  179. 
198.239. 

Privy  Council,  13. 

Proposals  tendered  to  parliament 
for  regulating  or  taking  away 
the  court  of  chancery,  153. 
154.  For  remedying  the  great 
charge  and  delay  of  the  Saw, 
1724,281.289. 

Prynne  on  Great  Seal,  14.  30, 
31,  32.  Prynne's  Cotton's 
Abridgment,  37.  On  Great 
Sea!,  112,  115.  Brevia  Parlia- 
mentaria  Rediviva,  166.  On 
Rump  Parliament,175.  Philip- 
pic against  Hugh  Peters,  166. 
On  the  inaccuracy  of  Coke's 
Institutes  and  Reports,  459*. 

Publications,  various,  on  the  evils 
oft  he  equity  system,  182.  332. 

Puckering,  sir  John,  chancellor, 
70. 


R. 

Ralph's  Introductory  Review  of 
Reigns  of  Charles  II.  and 
James  II.,  238.  History,242. 
Expulsion  of  sir  John  Trevor, 
252.  Somers'  answer  to  ar- 
ticles of  impeachment,  260. 
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Rapin  on  Parliament  of  1653, 
156.  Tindal's,  Lord  Maccles- 
field's Impeachment,  293. 

Rawley's  Resuscitatio,  81. 

Rede's,  Thos.  Leman,  Essay  to- 
wards free  Examination  of  the 
Law,  340. 

Redesdale,  lord,  Pamphlet  on  the 
Chancery  Commission,  360. 
Treatise  on  Equity  Pleadings, 
385.  Review  of  his  pamphlet, 
516. 

Register,  Historical,  270. 

Registration  of  Deeds,  various 
Tracts  on,  enumerated,  400. 

Registry  for  registering  deeds, 
statutes,  &c.  2.  6,  7.  Anne, 
287.  Last  attempt  to  introduce 
a  bill,  397.  Commonwealth 
draft,  393  ;  in  Scotland  and 
Ireland,  394.  Registry  of 
births,  marriages,  and  deaths, 
in  every  parish  established 
during  protectorate,  392.  Ad- 
vantages, expediency  of  re- 
storing it,  393. 

Reasons,  &c.  to  Parliament  for 
bill  to  prevent  delays  and  ex- 
pense in  law  proceedings,  1707, 
285. 

Remonstrance  of  citizens  to 
House  of  Commons,  118. 

Report  of  committee  to  examine 
into  civil  jurisdiction  of  parlia- 
ment, private  petitions,  and 
delays  of  courts  of  justice, 
253.  Of  commissioners  making 
a  survey  of  the  different  courts 
in  England  and  Wales,  312. 
On  the  duties,  salaries,  and 
fees  of  officers  of  the  court 
of  chancery,  359.  Of  appel- 
late jurisdiction,  435.  442. 
West  India  Law  Reports,  457. 

,  Chancery,  9  April,  1816, 

510. 
Reporters,  Chronological  List  of, 
in  Equity  and  Common  Law, 
from  Henry  III.  to  Elizabeth, 
73.  James  I.,  98.  Charles  I., 
128.  Charles  II.,  240.  James 
II.,  247.  William  HI.,  267. 
Anne,  288.  George  I.,  301. 
George  II.,  339.      George  111. 


and  IV.,  383.  Contradictory 
judicial  remarks  on  their  me- 
rits and  authority,  459*. 

Reresby's,  sir  John,  Memoirs, 
Corporation  of  York,  410. 

Restoration,  179. 

Restrictions  on  the  court  of  ex- 
chequer, 6  Geo.  III.,  305. 

Review,  North  American,  86. 

Rolls  of  parliament,  protests 
against  court  of  chancery,  8 
Ed.  III.,  31.  Rich.  II.,  39. 
41,42.  Rot.  Pari.  40.  50,  51, 
52.  54.  Complaints  of  vex- 
ations from  new  writ  of  subpoe- 
na out  of  chancery,  3  Hen. 
IV.,  8Hen.VL,  54. 

Romilly,  sir  Samuel,  his  objec- 
tions to  creating  a  vice-chan- 
cellor, 359. 

Routh's,  Dr.,  Preface  to  Burnet ; 
corruption  and  venality  of 
reigns  of  William  and  Anne, 
241. 

Roper's  Life  of  sir  Thos.  More, 
64.  6G. 

Rvley,  Placita  Parliamentarian 
30. 

Rymer,  58,  59,  60.  67. 

Rushworth,  111.  445. 


S. 


Salmon's  Examination,  205. 

Scobell's  Acts :  regulation  of 
court  of  chancery,  162.  171. 
198.     Civil  registers,  393. 

Seal,  great,  destroyed  by  order 
of  parliament,  117. 

Selden,  14,  15.  Origin  of  writs, 
18.  Bacon's  Selden,  election 
of  chancellor,  48.  Increase 
of  powers  of  chancery,  55. 
Janus  Anglorum,  396.  Table 
Talk,  equky,  462*. 

Shadweli's,  Sir  Launcelot,  evi- 
dence before  Chancery  com- 
mission, 3.  Declares  the  court 
of  chancery  incompetent.  His 
general  evidence  reviewed, 
549. 

Shaftesbury,  lord  chancellor, 
207. 
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Sharpe,  archbishop,  Newcome 
and  Todd's  Life  of  him,  213. 

Smith's,  sir  Thomas,  Common- 
wealth of  England,  125. 

Smollett's  Character  of  Lord 
Talbot,  318.  Inroad  on  inde- 
pendence of  judges,  that  no 
commission  should  exceed  the 
life  of  the  king1  granting-  it,  337. 

Somers'  Tracts,    158. 

Somers,  John,  lord  keeper  1693  ; 
chancellor  1697,  258.  Bur- 
net's character  of  him,  ibid. 
Cooksey's  life  of  him,  ibid. 
&  304.  Deprived  of  office 
and  impeached,  1700,  259. 
Various  characters  of  him,  260. 
His  bill  for  the  amendment  of 
the  law,  &c.  stat.  4  &  5  Anne, 
271. 

Spel man's  Origin  of  Writs,  18, 
J 9.  Gloss.  Verbo  Cancella- 
rius,  68. 

Specially  delegated  jurisdiction 
of  the  chancellor,  429. 

Squire's  Enquiry  into  the  Eng- 
lish Constitution,  12. 

Star  chamber,  court  of,  abolished, 
128.  Useful  to  punish  "  of- 
fenders too  big  for  ordinary 
justice,"  89. 

Statutes,  of  Limitation,  enacted 
James  I.,  98.  Of  Frauds, 
Charles  II.,  240.  Stat,  of  Wm. 
&  Mary,  enabling  commis- 
sioners of  great  seal  to  execute 
the  power  of  chancellor  and 
lord  keeper,  250.  For  vesting 
in  the  crown  the  application  of 
money  for  augmenting  the  sa- 
laries of  judges,  stat.  32  Geo. 
II.,  337.  Revision  of  statutes 
recommended  by  queen  Eliza- 
beth, 71.  Beneficial  ones  en- 
acted by  Wm.  and  Mary,  266. 
Their  present  excessive  bulk, 
tautology,  and  contradiction, 
459.  That  the  judges  should 
enjoy  commissions  quam  diu 
bene  se  gesserint,  instead  of 
durante  bene  placito. 

State  Trials,  69. 

Statutory  jurisdiction  of  the 
chancellor,  412.  424. 


Stewart's  Index  and  Abridg- 
ment of  Scotch  Statutes,  art. 
Registration,  394. 

Strictures  on  Lives  of  eminent 
Lawyers,  345. 

Subpoena,  Writ  of,  invented  by 
John  of  Waltham,  47. 

Suitor's  fund  established  by  stat. 
12  Geo.  I.,  375.  Acts  relating 
to  it,  376. 

Suspension  of  attempt  to  reform 
the  court  of  chancery  in  the 
reign  of  Geo.  III.,  374. 

Swift's  Hist,  of  Queen  Anne  ; 
character  of  Lord  Somers, 
260. 


Talbot,  Mr.  chancellor,  and  cre- 
ated baron  1733,  318.  Charac- 
ter and  death,  1736,  319. 

Temporary  Laws,  Report  on, 
drawn  up  by  lord  Colchester, 
585. 

Thurlow,  lord,  chancellor  1778. 
Character  overrated,  345.  Dis- 
placed 1783, 346.  Reappoint- 
ed Dec,  1783,  346.  Retired 
June,  1792. 

Title  of  draughts  of  acts  present- 
ed by  Commonwealth  commit- 
tee of  the  law  to  parliament, 
147. 

Townsend's  Historical  Collec- 
tions, 72. 

Tracts,  various,  recommending 
remodelling  laws  and  courts, 
182.  186,  187. 

Trevor,  sir  John,  Burnet's  cha- 
racter of  him,  251.  His  ex- 
pulsion as  speaker,  252. 

Turner's  History  of  the  Anglo- 
Saxons,  15. 

Tyrwhitt  and  Tyndale's  Digest 
of  the  Statutes,  462. 


U. 


Universal  Spectator,  297. 
United    States,    improvement  of 
laws  of  real  property  and  forms 
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of  conveyance,  401.  Law  of 
primogeniture  abolished,  402. 
Convention  and  revision  of  the 


V. 


Vaughan,  Lord  Chief  Justice,  on 
Equity  Cases,  459. 

Vesey,  Mr.,  evidence  before  the 
Chancery  Commission  review- 
ed, 577. 

Vesey's  Reports,  172.  Lord  El- 
don's  condemnation  of  bank- 
rupt laws,  415.  Case  of  Boehm 
v.  De  Tastet,  452. 

Vestal  Virgins,  unveiled  in  court 
as  witnesses. 

Vice-Chanceilor,  office  created 
1813,356.     His  duties,  358. 

Vizard,  Pamphlet  on  Chancery 
Practice,  453.  Evidence  be- 
fore Chancery  Commission  re- 
viewed, 559. 

Voltaire  on  Origin  of  Laws,  7. 


W. 

Wales,  Equity  Courts  of,  445 

Walpole's  Catalogue  of  Royal 
&  Noble  Authors,  123.  Somers, 
260.  Memoirs,  account  of  lord 
Hardwicke,  320. 

Warre's  Corruption  and  Defi- 
ciency of  Laws  of  England, 
99.  On  use  and  potency  of 
lawyers,  139. 

Watkins  on  Copyholds,  392. 

Weldon's,  sir  Anthony,  Court  and 
Character  of  James  I.  95. 
Character  of  lord  Coventry,  106. 

Wellesley  Case,  441. 

Welwoocl,  Memoirs,  194. 

IV est  Indies,  Courts  of  Chancery 
in,  587. 

West's  Symboleography,  173. 


Wharton's  Character  of  Finch, 
211. 

Whitelocke's  Memorials,  124. 
New  seal,  130.  Refuses 
office  of  Commissioner,  131. 
Reform  ofthelaw,132.  Chang- 
ing proceedings,  &c.  into  Eng- 
lish, 137.  On  discussion  of  the 
business  of  the  court  of  chan- 
cery in  house  of  commons, 
148.  Cromwell's  speech  con- 
cerning the  laws,  163.  Execu- 
tion of  Ordinance  for  regulating 
chancery,  169,  170.  His  cha- 
racter in  the  Lives  of  the  Chan- 
cellors, 169.  Delivers  up  the* 
seals,  170.  Cromwell's  title, 
175.  On  lord  Ellesmere's 
eulogy  of  chancery  jurisdic- 
tion, 234. 

Wilkins's  Leges  Sax.  14. 

Williams,  Archb.  made  lord  keep- 
er and  chancellor,  very  unfit  for 
the  office,  93.  Laud's  pro- 
phecy of  his  fall,  96. 

Williams's  Jus  Appellandi,  444. 

William  111.  accession  of,  245. 

Wilmot,  sir  Eardley,  Memoirs  of, 
335,  336. 

Winwood,  79. 

Wolsey,  58.  60.  Chancellor,  60, 
61.     Deposition,  63. 

Woodhouselee's  Memoirs  of  lord 
Karnes,  333. 

Wright,  Sir  Nathan,  lord  keeper, 
265.     Dismissed  1705,  268. 

Wraynham,  Mr.  Star  chamber 
proceedings  against  him  for 
slandering  Bacon,  68.  Im- 
pugns Bacon's  conduct,  87. 

Wraxall's  Own  Times,  349. 


Y. 

Yorke,  Charles,  chancellor  1770, 
342.  Melancholy  suicide,  342. 
Character,  by  Hargrave,  343. 


THE   END. 
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